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BlCBAXD,  appellant,  y.  BxitEi 

(»I1L88.) 

Defmdant  oonTejed  land  to  F.  by  deed  containing  a  covenant  "  that  the  Mid 
liadB.are  frae  faosak  all  Incnmhnuxeea."  At  the  time  of  the  eonvejanoe  there 
weie  taxes  unpaid  on  the  land.  F.  conveyed  the  land  to  plaintiff,  who  paid 
the  taxea  and  brought  an  action  on  the  covenant  against  defendant.  HM, 
that  although  the  covenant  iras  nominally  broken  on  the  delivery  off  the 
deed  by  defendant  to  F.,  yet  as  F.  did  not  remove  the  incnmbnuiee  Borauflbr 
any  damage  therelzam,  the  right  of  action  for  the  breach  of  the  oovenast 
paoaed  to  and  vested  in  plaintiC  The  caae  is  not  within  the  rule  prohibiting 
assignments  of  ehcmi  in  action, 

AcmoK  of  coYenant  brought  by  Silas  Bent  against  August  Rich- 
ard. The  declaration  alleged  that  on  September  20,  1869,  the 
defendant  conveyed  certain  lands  to  one  Freeman,  by  deed,  con- 
taining the  jB0i»enant  in  question  in  the  form  :  ''  that  the  said  lands 
treireefrom  all  incnmhmnfiflfl,^*  and  that  defendant  would  warrant 
and  defand  the  .title  and  possession  of  the  lands  to  Freeman,  his 
heirs  and  assigns.  It  was  also  alleged  that  at  the  time  of  this  con- 
veyance there  were  taxes  on  the  land  chargeable  to  defendant ;  that 
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Freeman  conveyed  the  land  to  plaintiff  who  was  compelled  to  pay 
the  taxes  in  order  to  prevent  the  title  Irom  passing  out  of  hislianda 
for  non-payment  of  taxes ;  that  Freeman  became  insolvent  boou 
after  making  the  conveyance  to  plaintiff ;  and  that  defendant  has 
broken  his  covenant  to  the  damage  of  plaintiff  of  1500.  At  the 
trial  plaintiff  obtained  judgment ;  and  defendant  appealed. 

JToM  (B  WHd&rman,  for  appellant 

James  M.  DiU,  for  appellee. 

Sheldon,  J.  The  question  made  on  the  present  record  ia, 
whether  this  action  lies  by  a  remote  grantee  against  a  remote  grantor, 
upon  the  covenant  against  incumbrances  in  the  deed  of  the  latter, 
it  being  in  this  form,  '^  that  the  said  lands  are  free  ^^om  all  incum- 
brances." 

The  position  taken  by  the  appellant  is,  that  this  covenant  is  in 
the  present  tense ;  that  there  was  a  breach  of  it  as  soon  as  the  deed 
was  executed  by  the  defendant  to  Freeman,  the  covenantee  ;  that  a 
right  of  action  for  the  breach  of  the  covenant  immediately  accrued 
in  favor  of  Freeman  ;  that  the  right  of  action  was  a  chose  in  action, 
and,  like  all  other  choses  in  action,  could  not  be  so  assigned  as  to 
enable  the  assignee  to  bring  an  action  in  his  own  name ;  that  an 
assignee  cannot  sue  upon  a  breach  of  contract  that  happened  beforo 
his  time. 

And  the  weight  of  American  authority  is  undoubtedly  in  favor 
of  the  position,  that  the  covenant  against  incumbrances,  in  the 
form  of  the  one  in  question,  being  broken,  if  at  all,  at  the  instant 
of  its  creation,  is  thereby  turned  into  a  mere  right  of  action,  which 
is  not  assignable  at  law,  which  can  be  taken  advantage  of  only  by 
the  covenantee  or  his  personal  representatives,  and  can  neither  pasa 
to  an  heir,  a  devisee,  nor  a  subsequent  purchaser.  And  it  is  the 
same  with  the  covenants  of  seizin  and  a  right  to  convey,  they  also 
being  covenants  inprcBsenti,  and  broken,  if  at  all,  when  the  deed  is 
delivered.  But  English  decisions  hold  a  contrary  rule,  as  well  as 
those  of  some  of  the  States. 

.The  question,  can  an  executrix  sue  for  a  breach  of  the  co-^enanti 
of  seizin,  without  showing  some  special  damage  to  have  accrued  to 
the  testator,  came  before  the  court  of  King's  Bench,  in  1813,  and 
decided  in  the  negative. 
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Batlet,  Justioe,  said  that  the  testator  might  haye  sued  in  his  life- 
tune,  bat  haying  forborne  to  sue,  the  coyenant  real,  and  the  right 
of  snit  thereon,  deyolyed,  with  the  estate,  upon  the  heir.  Kingdon 
y.  Nattle,  1  Manle  &  Selw.  355. 

The  case  of  King  y.  Jonesy  5  Taunt  418,  inyoWed  the  same  prin- 
ciple. The  grantor  coyenanted  with  the  grantee  and  his  heirs,  to 
do  all  lawful  and  reasonable  acts  for  further  assurance,  upon  request. 
The  request  was  afterward  made  by  the  grantee  and  refused  by  the 
grantor.  The  grantee  died,  not  haying  sued  for  the  breach,  and 
not  haying  been  eyicted.  His  heir,  who  was  the  party  eyicted, 
brought  a  suit  for  the  breach  of  coyenant,  and  the  court  sustained 
it.  The  ooyenantee,  it  was  said,  paid  his  purchase-money,  relying 
on  the  yendor's  coyenant ;  he  required  him  to  perform  it,  but  gaye 
time,  and  did  not  sue  him  instantaneously  for  his  neglect,  but  waited 
for  the  eyent.  It  was  wise  so  to  do,  until  the  ultimate  damage  was 
sustained,  for  otherwise  he  could  not  haye  recoyered  the  whole 
yalue ;  the  ultimate  damage,  then,  not  haying  been  sustained  in 
the  time  of  the  ancestor,  the  action  remained  to  the  heir  (who  rep- 
resents the  ancestor-  in  respect  of  land,  as  the  executor  does  in 
lespect  of  personalty),  in  preference  to  the  executor.  And  this 
judgment  was  affirmed  on  writ  of  error  to  the  King's  Bench.  Jones 
y.  King,  4  Maule  &  Selw.  188.  The  coyenant  being  one  for  further 
assurance  on  request,  the  technical  breach  of  it  occurred  upon  the 
refusal  to  execute  the  further  assurance  on  request,  and  the  case 
presents  the  same  question  as  that  arising  on  the  coyenant  of  seizin. 

The  case  first  cited,  Kingdon  y.  lioitle,  came  up  again,  when  the 
same  plaintiff  sued  as  devisee  of  the  coyenantee,  on  the  coyenant  of 
seizin.  It  was  argued  that  the  coyenant  was  broken  as  soon  as 
made,  and  therefore  no  right  of  action  passed  to  the  deyisee.  The 
Ohief  Justice  in  that  case  says :  '^  Here  the  coyenant  passes  with  the 
land  to  the  deyisee,  and  has  been  broken  in  the  time  of  the 
deyisee  for  so  long  as  the  defendant  has  not  a  good  title,  there  is  a 
continuing  breach,  and  it  is  not  like  the  coyenant  to  do  an  act 
of  solitary  performance,  which,  not  being  done,  the  coyenant 
is  broken  once  for  all,  but  is  in  the  nature  of  a  coyenant  to  do 
a  thing  foiies  quoiies,  as  the  exigency  of  the  case  may  require. 
Here,  according  to  the  letter,  there  was  a  breach  in  the  testator's 
life-time;  but,  according  to  the  spirit,  the  substantial  breach  is  in 
the  time  of  the  deyisee,  for  she  has  thereby  lost  the  fruit  of  the 
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cvfvnuit in  Aot'bcioE^Jible'iaHinpoae  of  ittieattato.'*'   ^imgekmrf. 

•Wittii^gani  to^raoh^bteaeiwB'iof-iioaliCinrei^  ooeimed  mluo 
life-time  of  the  ancestor,  bat  occasioned  him  Tio'^etaaldamagey  or, 
after  his  "deatii,  the  oetion  (should  be  brought  in  the  Jisme  of  hia 
hmr,  or  his  d$vi$ee.  1  Gbit  PL  24,  and  see  Fitzherbert's  N.  B. 
MUi;  3  Wentw.  PI.  445;  Bawle's  Got.  for  Title  (3d  ed.),  337, 
et  mq.  and  352,  no^e  1. 

The  States  of  Indiana,*  Ohio, '  Soath  Carolina  and  Miwouri  appear 
to  have  adopted'  the  aame  doctrine  as'  the  English  conrts.  Martin 
Y.  Bdb9r,  5  Blackf.  232;  BaehusT,  ifoCtoy,  3  Ohio,  211;  Fooiey. 
BeHnett,  ^10  id,  -^12;  Bmforenr.  Smideriand,  17  id^i6S^;.Me0radyY. 
BriOmney  1  Nottft  McC.  AUyDinkmi  Y.JDnire,  •23:Mo.  152; 
Ohimiers  Y.  Sndth,  id.  179. 

In  one  of  tho'eariaer^Gasesin  Massaohnssets  (SMson  r.  Smmner^i9 
Mass.'  143),  tiie-asBignee  ef  onetwho  had^recei'^rad.^a^oovBnantiagaiBBt 
]A€um<bmioes,>nra8  aitewed  to  recover  upon  it' Tdtfaoat  qnestion  as 
to  his  right.  Iniinotker  ease,  in' the  same  cosrt,  in '^prononncing 
vi))n'BQch  a  oovenant,  Mr.  Jastioe  Wilds,  irho  delivered  the  opin- 
ion, after  ackno'ivleidging'  the*  rale  of  tiie>common  law,  that  chossa  in 
action  avenot  aaeignaUe,  and  *  that  it  must  be  held  binding,  held 
the  following  -language:  ^' But  we  are  not  idispesod^to  apply  it 
(the  ride)  4x)  eases  not  OQoriiig'w&tinn'tiie  reason' of  the  rale;  and 
we  are  ^  inclined^ to  the  opinran'tiiat  the  present  i&a  case  of  that 
description.  TSiere  was  va  Ixreaoh  of  the  oov^nani,  it  is  ime, 
before  the  ^assignment,- but  lor  this  breach  Hkehioiigs  (the  oove- 
nantee)  ooQld  only  have  -recovered?  nominal  >AMaiMge&,  The  acinial 
damages  -accmed  ^after '  the  assignment.  They  were  sustained .  by 
the  plaintiff  and  not  by  Hitchings.  *  "*  *  It  seems  to  me  tha^ 
if  the  present  casereqnired  a  decision  upon  this  point,  we  might  be 
well  warranted  in  saying  that  the  covenant  against  incombrances, 
notwithstanding  tiie  breach,  passed  to  the  assignee,  so  as  to  entitle 
him  to  an  action  for  any  damages  he  might  snstain  Jif  ter  the  assign- 
ment, becaaee  Ae'Jbreaeh  continued,  and  the  gronnd  of  jdamagea 
has  been'onafcerialiy  •enlarged  sinee  that  time,  so  that  the  plain  tiff^s 
title  idoes  .not  ^depend  upon  the  assignment  of  «:mere  cAoss  in 
aeHon."**  Sprague-Y.  BetJoBr^  17  Mass.  586.  Bat  jrflteFwsBd,  the 
technieiilvttle laying  the  -aotieii > to lan  jaasignee  was.^Hdheied  tc, 
aid  may  be  oessidefed  as  the  settled  one  an.  that  State. 

Chancellor  Kbnt,  in  referring,  in  his  Commentaries,  to  the  prin- 
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sipie  as  settled  by  the'  Anverrcan"  cusee,  remarkB-  that  :t'  is  to  be 
regretted  that  the  technical  scruple  that  a  chose  in  oeHem  wtM  not 
assignable)  does  neeeessriif  piwvent  the-assfgnee^from  ayailuig  him- 
self of  an  j^  or  all  the  coiFenants.  H^  is  the  mostintefestedy  and 
the  most  fit  person- to  claim  the^indemnityseoared  bj'them,  for  the 
compensation  belongs  to  him/as  the  last  purchaser  and  the- first 
snffcrer.     4  Oomm.  557. 

No  English  decisions  in  regard  to  the  particular  covenant  agaiast 
incumbnuifces  are  cited,  as  in  England  that^coTexamt;  unlike  ours, 
is  prospectrre  in  its  operation^  being  usualtjocMinected  with  the 
coTenant  for  quiet  enjoyment,  as,  that  the  pnrohaser  '^shaU  ^oy, 
etc.,  and  thai  free  of  all  incumbrances/'  etc;  Bat* the  rule  which 
allows  the  action  in  the  nume  of  the  assignee-  of.  the^ooTenaat  of 
seizin,  applies  with  much  greater  force  in  the  oase<ol'the  assign- 
ment of  the  corenant  against  incumbranees; 

Where  the  covenant  of  seizm  is  broken,  and  there*  is  an  etitire 
failure  of  titles  the  breach  is  finid  and  complete,  the  covenant  is 
oroken  once  for  all,  actual  damage  and  aU  the  damages  that  can 
result  from  the  breach  have  aocrued;  the  measure  of  damages  is 
the  purchase-money  and  interest,  which  ape*  at-onoe  recoverable. 
In  such  case,  the  right  of  action  is  substoaiialx  and  its  transfidr  may 
well  be  held  to  come  within  the  rulcprohibiting  the'assigament'of 
choMs  in  action. 

But  as  the  covenant  against  incumbrances*  is one'of  indemnity, 
the  covenantee  can  recover  only  nominal  dMngesfera^  breaeh 
thereof,  unless  he  can  show  that  he  has  sustained  actual  loss  or 
injury  thereby,  or  has  had  to  pay  money  to  remove  the'  inoum- 
bfance.  And  where  there  is  the  barrrai  right  of  reoovery  of  only 
nominal  damages,  the  right  of  action  is  one  oniy  in  name,  and  is 
essentially  no  right  of  action.  It  is  distinguishable  fronr  an  ordi- 
nary chose  in  action. 

The  appellee  does  not  claim  to  'iHafc&  his  titM  tosue,'  bymeaosof 
the  purchase  of  a  c?iose  in  action.  The  subject  of  his  purchase  was 
a  lot  of  ground  ;  the  covenant  is  claimed  to  he  annexed  to  tl»D«real 
estate  ;  that  it  ran  with  the  land  and  passed  to  hmt\  net  by^direct 
operation  of  assignment,  but  as  an*  incident  to  the*  laad.  Gnie^right 
of  suit  for  nomini^  damages,  which  Freeman*  had  against  theappel- 
lant,  was  no  matter  of  consideration  between-  the  parties^  at' the 
time  of  the  purchase,  but  it  w«s  regitrded  that,  iw  case '  the  pur 
ahascr  of  the  land  should  sustain  any  actual  danage'  by  reasen  of 
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a  prior  incttmbrance,  the  ooyenant  would  then  be  to  him  a  means 
of  indemnity. 

It  would  seem  to  be  a  case  not  coming  within  the  reason  of  the 
mle  prohibiting  the  assignment  of  dtoses  in  aciion^  as  the  coaii 
were  inclined  to  think  in  Sprague  y.  Baker,  supra.  What  is  the 
temptation  to  buy  up  mere  nominad  rights  of  action,  or  the  danger 
therefrom,  ^'lest  there  should  be  multiplying  contentions  and 
suits." 

Mr.  Bawle,  in  his  work  on  Covenants  for  Title,  observes  that  it 
is  somewhat  remarkable  that  the  cases  of  Liicy  v.  Levington,  2  Lev. 
26,  and  Letois  v.  Ridge,  Cro.  Eliz.  863,  which  have  been  referred 
to  by  American  courts  in  support  of  the  rule,  that  the  covenants 
of  seizin,  and  against  incumbrances,  are  not  assignable,  do  not  at 
all  appear  to  support  the  position  for  which  their  authority  is  relied 
upon.  Rawle  on  Cov.  348.  And  they  seem  to  decide  no  more 
than  that  after  total  breach  the  covenant  becomes  a  choee  in  action, 
and  incapable  of  transmission  or  descent.  And  a  distinction 
between  the  former  cases  of  Lttcy  v.  Levington,  and  Lewis  v. 
Ridge,  and  the  later  ones  of  Kingdon  v.  Nottle  and  King  v.  Jones, 
appears  to  be,  that,  in  the  former,  it  was  held  that  covenants,  after 
a  substantial  breach,  would  not  run  with  the  land;  in  the  latter, 
that,  after  a  mere  nominal  breach,  they  might.  As  the  doctrine  of 
covenants  running  with  land  is  an  exception  to  the  common-law 
rule  that  choses  in  action  are  not  assignable,  why  limit  its  sphere  ol 
usefulness,  and  confine  it  to  those  covenants  which  may  be  broken 
in  the  future  ?  May  it  not  as  well  extend  to  such  as  have  only 
been  nominally  broken  at  the  time  of  assignment,  and  the  substan- 
tial breach  occurs  afterward,  and  the  whole  actual  damages  are 
sustained  by  the  assignee  ? 

It  does  not  appear  to  be  a  sufiScient  answer,  that  the  rule  deny- 
ing the  action  to  the  assignee  creates  only  a  formal  difficulty,  as  ihe 
assignee  may  maintain  an  action  in  the  name  of  the  assignor  foi 
his  use. 

That  is  a  cumbrous  form  of  remedy,  and  the  remedy  is  liable  to 
be  embarrassed.  In  the  case  in  hand,  such  rule  would  require  this 
suit,  as  we  understand,  to  be  brought  in  the  name  of  the  as8ig'n»*e 
in  bankruptcy  of  Freeman,  and  to  establish  the  right  of  action  in 
such  assignee,  might  be  a  serious  inconvenience. 

If  it  be  held  that  the  real  cause  of  action  on  such  a  covcnatii 
accrues  immediately  upon  the  making  of  the  deed,  it  would  siH?..f 
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that  the  statute  of  limitations  would  then  commence  to  run,  when 
the  breach  was  only  formal,  and  no  actual  damage  suffered  or  re- 
ooYerable,  and  when,  perhaps,  the  incumbrance  was  not  even  dis- 
covered ;  and  afterward,  when  the  incumbrance  comes  to  be 
discoTered,  or  when  the  actual  loss  on  account  of  the  incumbrance 
arises,  and  the  substantial  breach  takes  place,  the  statute  of  limi- 
lations  may  have  run  against  the  action. 

In  the  state  of  the  authorities,  not  feeling  embarrassed  by  any 
former  decisions  of  our  own  upon  the  point,  we  feel  free  to  adopt 
the  rale  which  we  regard  as  the  more  reasonable  and  just.  That 
is  obyiously  the  one  which  sustains  this  action  in  the  present  form, 
for  the  breach  of  the  covenant  against  incumbrances,  and  admit- 
tedly so  by  courts  which  have  felt  constrained  to  lay  down  the  con- 
trary rule,  only  in  supposed  obedience  to  the  strict  technical 
common-law  rule. 

We  hardly  feel  called  upon  to  be  more  rigid  in  adherence  to  a 
merely  technical  rule  of  the  English  common  law,  than  the  Eng- 
lish  courts  themselves. 

Although,  then,  according  to  the  letter,  this  covenant  against 
incumbrances  was  broken  immediately  on  the  delivery  of  the  deed 
from  the  appellant  to  Freeman,  yet,  as  the  latter  never  removed 
the  incumbrance,  nor  suffered  any  damage  therefrom,  we  hold  that 
the  right  of  action  for  the  breach  of  the  covenant  passed  to  and 
vested  in  his  grantee,  the  appellee,  who  sustained  the  whole  actual 
damage,  by  paying  the  taxes  and  removing  the  incumbrance. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Kdtual  Bssan  Lm   Ietsubaitov  Ookpajsti,  appeDaiit^  t. 

BOBBBTBOir. 

<viin.ni.) 

k  poltcgr  WMinned  <m  the  life  of  a  hmlMuid  for  the  benefit  of  hie  wife,  end  e 
lenewal  wm  procimd  f ram  year  to  year  by  payment  of  an  annnal  premium. 
The  laet  renewal  wae  obtained  daring  the  abaenoe  of  tlie  huaband,  the  wife 
telling  the  agent  of  the  company  in  response  to  inqniries  about  her  haaband 
that  she  liad  receiTod  a  letter  from  him,  and  that  he  was  in  his  usual  heslth. 
HM,  that  this  statement  being  yeriial  and  not  referred  ta  in  tiie  policy,  was 
a  mere  reprssentatlon,  and  Uia  evidence  in  the  ease  showing  that  the  state- 
ment was  not  material  and  did  not  induce  the  risk,  the  renewal  waa  YaUd. 

The  receipt  of  an  OTerdne  premium  by  the  agent  of  a  life  inaorance  company, 
and  the  acceptance  thereof  by  the  company  when  forwarded  to  them,  is  a 
waiver  of  the  condition  of  forfeiture  for  non-payment  of  a  premium  when 
due. 

AcTiOK  on  a  life-insurance  polioj  by  Maiy  P.  Bobertson,  against 
Qie  Mutual  Benefit  life  Insurance  Oompanj.  The  opinion  states 
Hie  case* 

8nyd0r  A  Dill,  fbr  appellant 

Wm.  H.  Underwood,  tar  appellee. 

Thorhttok,  J.  This  is  an  action  of  assumpsit,  upon  an  insui 
ance  policy.  The  declaration  contains  two  special,  and  tbe  com 
mon  counts.  The  general  issue  was  filed,  and  also  special  pleas  as 
follows:  First,  that  the  policy  was  originally  procured  by  fraud 
and  misrepresentation;  second,  that  it  became  void  on  the  19th 
day  of  March,  1869,  in  consequence  of  the  non-payment  of  the 
premium,  and  its  renewal  was  effected  by  fraud  and  misrepresenta- 
tion. The  life  of  the  deceased  was  insured  in  1866,  for  the  benefit 
of  his  wife,  the  appellee,  and  a  renewal  was  procured  from  year  to 
/jar.  Appellee  recovered  a  judgment  for  the  amount  of  the  policy 
and  interest. 

The  assured  died  in  January,  1870.  There  was  introduced, 
in  eyidence,  a  receipt  for  the  annual  premium,  of  date  March 


JUNE  TEEM,  1871. 


licitttia  Benelll  Ul*  IimomDoe  Go.  ▼.  BobertMn. 


1%  1869;  edgned  hj  the  pioper-  offioeis,  which,  by  its  tonna, 
oontinired  ttks  polioj-  in.  f oroe  far  one  year  from  its  data  The 
language  of '  this  receipt  is^  '*  Bolicy  on  tiie  life  of  Byrd  JVL  Robert- 
son is  heieby  continued  in  foroe  for  one  year  from  daie,  settlem^it 
of  the  premium  haying  been  mada"  The  policy  was  issued  to 
umre  the  life  of  the  deceased  for  the  term  of  life,  in  oonsideration 
id  the  premium  paid,  and  to  be  paid  in  each  year  during  its  con- 
iauuBiee.  This  receipt. did  not  make  a  new  contract;  it  was  merdy 
evidence  of  compliance  with  tiie  condition  of  the  policy.  It  did 
not  alter  its  terms  or  l^al  efEect^  or  change  the  parties;  it  was  not 
an  independent  contract,  but  a  continuaDce  of  the  old  one. 

A  prima  facie  case  was  made  in  behalf  of  appellee,  by  the  intro- 
dtiction  of  the  policy>  the  renewal  rec^pt,  and  proof  of  the  death. 

II  is  contended  that  the  continuance  of  the  pdioy  was  procured 
by  fraud.  This  is  the  allegation  of  the  plea,  but  it  is  wholly  unsns- 
tained  by  the  prool  The  premium  was  due  in  March,  but  it  was 
net'  aU  paid  until  in  NoTember,  and  the  receipt  wba  actually 
giyen  in  NoTember,  and  ante-dated*  The  agent  had  oocasionally 
adranoed  it — head  assured  a|ipellee  that  it  need  not  be  paid  on  the 
exaet  day  named  in  the  policy;  had  induced  her  to  belicTe  that  it 
had  been  adyanced,  and  had  received  a  part  of  it  in  July«  He  tes- 
tified that  he  made  inquiry  of  her  as  to  wfaeore,  and  how>  her  hTif>- 
band  was,  in  NoTamber;  She  relied,  that  he  was  in  the  Stbte  of 
Misaouri;  she  had  just  reoeiTed  a  letter  from  him,  and  that  he  was 
in  his  uanjd  health. 

Dr*  Perryman,  the  medical  examiner  of  the  company,  testified, 
that  in  a  conversation  with  appellee,  in  November,  she  raid  she  had 
reoeiYed^i  letter  from  her  husband,  stating  that  he  was  welL 

The  policy,  introduced  in  evidence^  stated  that  it  was  made  in 
oonsideration  of  the  representations  contained  in  the  application, 
and  of  the  premium,  and  ''that  if  the  declaration  made  by  or  for 
tiiB  asmed,  and  bearing  date  March  19,  1866,  and  upon,  the  faith 
of  which  this  agreement  is  made,  shall  be.  found  in  any  respect 
nntmety  then,  this  policy  shall  be  void;"  and  that  upon  failure  to  pay 
the  annual  premium  on  the  days  mentioned,  the  policy  should  x»a8e 
and  determine. 

Conceding  that  the  representatioBB  contained  in  the  application 
for  the  poUey,  were  made  warranties  by  the  reference  to  them  in  the 
poliqr,  still  we  osBno*  say  that  they  were  untrue*  The  application 
Mftuot  intnxbicedy.and  we  are  not. advised  by  the  07idenoe,  of  its 
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sontents.  We  cannot  detennine  that  there  was  either  mierepre* 
sentation  or  concealment  of  facts.  For  aught  that  appears  in  this 
record,  there  may  have  been  a  full  disclosure  of  every  fact  material 
to  the  risky  and  a  true  answer  to  every  question  propounded. 

Appellee  was  not  bound  to  set  out  the  application  and  prove  its 
truth.  This  paper  must  have  been  in  the  custody  of  appellant 
The  company  might  have  introduced  it,  and  proved  its  representa- 
tions to  be  false.  We  cannot  surmise  that  it  contained  a  warranty 
of  good  health,  in  the  absence  of  proof.  New  England  Fire  and 
Marine  Insurance  Co.  v.  Wetmore^  32  111.  221. 

There  was,  then,  no  warranty  of  good  health.  A  warranty  is  in 
the  nature  of  a  condition  precedent;  it  must  appear  on  the  &ce  of 
the  policy;  or,  if  on  another  part  of  it,  or  on  a  paper  physically 
attached,  it  must  appear  that  the  stateipents  were  intended  to  form 
a  part  of  the  policy;  or,  if  on  another  paper,  they  must  be  so  referred 
to  in  the  policy  as  clearly  to  indicate  that  the  parties  intended  them 
to  form  a  part  of  it  A  warranty  cannot  be  created  nor  extended 
by  construction.  Beynolds'  Life  Insurance,  85  et  seq.;  OampbeU  v. 
New  England  Insurance  Co.,  98  Mass.  381;  Burritt  v.  Saratoga 
Insurance  Co.,  5  Hill,  188;  Jefferson  Insurance  Co.  v.  Coiheal,  7 
Wend.  72. 

The  only  proof  to  sustain  the  charge  of  fraud  and  misrepresenta- 
tion was  the  remark  of  appellee  to  the  agents  of  the  company,  that 
she  had  received  a  letter  from  the  deceased;  that  he  was  in  Missouri, 
and  in  his  usual  health.  The  deceased  was  a  traveling  agent, 
and  the  fact  of  his  absence  from  home  was  known  to  the  agents  of 
the  company. 

This  statement  was  verbal,  and  is  not  referred  to  in  the  policy, 
and  must  be  deemed  to  have  been  a  mere  representation.  It  was 
independent  of  the  contract,  and  collateral  to  it.  It  may  have 
been  untrue,  and  yet  not  avoided  the  policy.  It  must  be  proved  to 
have  been  material,  and  that  it  induced  the  risk.  Farmers'  Ins. 
Co.  V.  Snyder,  16  Wend.  481. 

Did  it  induce  the  risk  ?  The  evidence  satisfies  us  to  the  con- 
trary. 

The  renewal  receipt,  though  dated  the  19th  of  March,  was,  in 
fact,  executed  on  the  11th  of  November.  The  piemium 
should  have  been  paid  on  the  19th  of  March.  Notwithstanding 
this  provision  in  the  policy,  a  part  of  the  premium  was  receivexl  by 
the  agent  of  the  company,  in  July  ;  and  he  had  induced  appellee 
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to  beUeve  that  it  had  been  advanced.    An  adrancement  of  it  had 
preTionsly  been  made  by  the  agent 

The  medical  examiner  of  the  company,  on  the  2d  day  of  Novem- 
ber^ gave  a  certificate  that  the  assured  was  then  in  good  health. 
He  had  made  a  careful  and  personal  examination  of  him,  in  March, 
and  in  September  or  November,  1869.  Besides,  appellee  testified 
that  she  made  no  application  for,  and  did  not  know  of  the  neces- 
sity of,  such  a  certificate.  We  think  these  acts  of  the  agents  were 
the  result  of  their  own  knowledge,  and  were  not  prompted  by  the 
representation  of  appellee. 

Their  acts  were  voluntary ;  the  premium  was  received  by  the 
agent,  and  forwarded  to,  and  accepted  by,  the  company.  The 
agents  acted  within  the  scope  of  their  authority  ;  the  company  rati- 
fied these  acts.  The  right  of  forfeiture  was  thus  waived,  and  we 
cannot  encourage  the  perpetration  of  a  fraud  by  permitting  the 
company  to  repudiate  the  conduct  of  its  agents.  The  condition  of 
forfeiture,  in  case  the  annual  premium  is  not  paid  on  the  day 
named,  is  for  its  benefit  solely,  and  a  waiver  of  a  strict  compliance 
continues  the  obligation.  F.  A  if.  Insurance  Co,  v.  Chestnut,  50 
DL  111 ;  JEtna  Insurance  Co.  v.  Maguire,  51  id.  342 ;  Miller  v. 
PhwniXy  27  Iowa,  203  ;  Banton  v.  American  Life  Insurance  Co.,  26 
Conn.  542  ;  Wing  v.  Harvey,  27  Law  and  Eq.  140. 

But  the  evidence  wholly  fails  to  stamp  the  statement  of  appellee 
as  a  misrepresentation.  There  is  no  proof  whatever,  that  she  had 
any  knowledge  of  the  alleged  sickness  of  her  husband ;  she  com- 
municated all  that  she  knew ;  she  acted  in  perfect  good  faith. 
The  failure  to  communicate  a  material  fact,  unknown  to  the 
assured,  will  not  vitiate  a  policy.  The  undertaking  is  merely  to 
represent,  truly,  facts  within  the  knowledge  of  the  assured. 

In  Daniels  v.  Hudson  River  Fire  Insurance  Co.,  12  Cush.  417, 
Ohief  Justice  Shaw  said  :  '^  Misrepresentation  is  the  statement  of 
something  as  fact,  which  is  untrue  in  fact,  and  which  tLe  assured 
states,  knowing  it  to  be  not  true,  with  an  intent  to  deceive  the 
underwriter  ;  or,  which  he  states  positively  as  true,  without  know- 
ing it  to  be  true,  and  which  has  a  tendency  to  mislead  —  such  fact, 
in  either  case,  being  material  to  the  risk." 

Tn  the  case  at  bar,  there  is  entire  absence  of  any  intent  at  decep- 
tion. The  representation  was  not  of  a  positive  character,  but 
simply  the  communication  of  the  contents  of  a  letter.  It  was  not 
the  assertion  of  a  fact,  in  reply  to  information  sought,  and  could 
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not  hftye  misled  the  agent.  The  represeatatioa'  did  not  indaoe  the 
risk,  and  under  the  circnmstanoes,  was  immaterial  and.  oaiuaot 
vitiate  the  policy.  Carter  v.  Boehm,  3  Burr*  1905  ;  Bia$f$  J*  The 
Unum  Inmrance  Co.,  1  Wask  (0.  R.)  406;  Lord  y.  DdO,  12 
Mass.  115 ;  Swete  v.  Fairlie,  6  OiEur.  &  Payne^  1 ;  Hugfumui  t. 
Bailey,  6  Taunt.  186. 

All  the  evidenoe,  then,  as  to  the  last  sickness  of  the  deceased^ 
and  the  cause  of  his  death,  was  wholly  irrelerant,  and  the  errcurs 
assigned  thereupon  are  immateriaL  The  admission,  as  well  as  the 
exclusion  of  testimony,  in  regard  to  such  matter,  was  error  without 
prejudice.  Such  action  of  the  court  could  not  change  the  law  of 
the  case,  or  affect  the  propriety  of  the  verdict. 

Counsel  for  appellant  have  indulged  in  language,  in  their  priuced 
argument,  highly  improper  and  indecorous  to  the  judge  on  the  cir- 
cuit Abuse  can  never  rise  to  the  dignity  of  argument.  If  such 
language  had  been  used  in  an  oral  argument,  counsel  would  have 
been  peremptorily  silenced. 

For  like  offense  in  the  future,  the  brief  will  be  ordered  to  be 
stricken  from  the  files,  and  such  other  action  taken  as  will  protect 
judges  of  the  Oircuit  Court  from  like  aspersion^. 

The  laws  must  be  respected ;  they  constitute  the  basis  of  civil 
society.  For  the  maintenance  of  this  respect,  a  gentlemanly  cour- 
tesy should  ever  be  observed  toward  those  who,  for  the  timd, 
administer  them. 

The  judgment  is  right,  and  mmt  be  affirmed. 

JudgmmU  nfirmed. 
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Fk^eommrnUeaitdJfifloeomaUM — proarimate  and  r0nufU  eaute. 

ThnMigh  the  negUgenoe  of  defendant,  a  railroad  oompany,  sparkB  from  a 
looomotive  set  fire  to  a  warehooee.  The  wind  was  high,  and  the  building 
tf  pthdnftiff'B,  two  hondred  feet  from  the  warehonee,  took  fire  therefrom, 
and  was  conaiimed.  In  an  aedon  to  leooTer  ior  ike  k)S8  of  pladntiiPs  build- 
ing JbU,  thai  the  q«Mtkm  of  proxfanate  or  remote. eaneevwaa  lor  the  jary, 
to  be  deteimined  ..under  the  inatrackion  ihat  the  railroad  company  ir  to  be 
.held  reapaneiUe,  if  the  loeele  a. natural  oonBeqaenoe  of  its  alleged  careless- 
neflB,  which.  nUght  have  been  foreseen  by  any  reasonable  person,  but  it  is  not 
to  be  held  responsible  forj  injuries  ^which  could  not  hare  been  foreseen  oi 
expected  as  the  resuhe  of  its  negligence  or-misoonduct. 

AcnoN  by  Gibberd  Feftt  sxidr  otlMm,  tigalBCt  The  Toledo,  Peoria 
nd  WaTBawBailway  Company,  to  recover  damages,  for  tbe  bnrnh^ 
of  plaintSPs  building,  ostisoil  hry  defendant's  alleged  segligeiice. 
The  opinion  states  the  case. 

StrmgktSf  Yatmg,  Harding  tS  Paf9on,  for  appellants. 
hfjfersdU  A  McOune,'iar  appellee. 

IiAWHSiiroE,  0.  J.  On  tbe  1st  of  October,  1867,  a  locomotive, 
witii  a  train  of  freight  cars;  belonging  to  the  appellee,  m  passing 
eastwardly  througb  the  village  of  Fairbary,  threw  oat  great  quan- 
tities of  unusually  large  cinders,  and  set  on  fire  two  buildings  and 
a  lumber  yard.  The  weather  at  the  time  was  very  dry,  and  the 
wind  blowing  freely  from  the  south.  One  of  the  buildings  ignited 
by  the  sparks  was  a  warehouse  near  the  track.  The  heafc  and  flames 
from  this  structure  speedily  set  on  fire  the  building  of  plaintifEs, 
situated  about  two  hundred  feet  from  the  warehouse,  and  destroyed 
it  fla»d  most  of  its  contents.  To '  recover  damages  for  this  loss  the 
pl^tlff^  hsvo  brought  tins  suit. 

The  defe»d»ilt  in  the  Oinmit  Oouit  dennnved  ix>  the  plaintiiiEB' 
0?Menoe,*-md  theoautt-suskmied' the  demnrcer.  To  reverse  this 
judgMeiit  Uie-pkntiilB  bring:  up- ther  record. 

The  'wideaee  ebows  rgraati megligetnoe .  on:  the  part  of  .ilefendaait^ 
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out  it  is  unnecessary  to  discuss  this  question.  Where  a  demairer 
is  interposed  to  the  eyidence,  the  rule  is,  that  the  demurrer  admitf 
not  only  all  that  the  plaintiffs'  testimony  has  proved,  but  all  that 
it  tends  to  prove.  In  this  case,  therefore,  the  defendant's  negli* 
gence  must  be  regarded  as  admitted.  It  is  not,  indeed,  controverted, 
but  the  counsel  rely  for  defense  solely  upon  the  ground  that  the 
plaintiffs'  building  was  not  set  on  fire  directly  by  sparks  from  the 
defendant's  locomotive,  but  by  the  burning  of  the  intermediate 
warehouse,  and  that  therefore  the  defendant  is  to  be  held  harmless, 
under  the  maxim  "  causa  proxinuiy  nan  remota,  spectaiur" 

There  are  not  many  of  the  maxims  of  the  law  which  touch  so 
closely  upon  metaphysical  speculation.  The  rule  itself  is  one  of 
universal  application,  but  the  difficulty  lies  in  establishing  a  crite- 
rion by  which  to  determine  when  the  cause  of  an  injury  is  to  be 
considered  proximate,  and  when  merely  remote.  Oreenleaf,  in  the 
2d  volume  of  his  Evidence,  §  256,  lays  down  the  rule  that  ^^  the 
damage  to  be  recovered  must  always  be  the  natural  and  proximaU 
consequence  of  the  act  complained  of."  But  this  seems  little  more 
than  the  substitution  of  one  form  of  general  expression  for  another. 

Parsons,  in  his  work  on  Contracts,  voL  2,  page  456, 1st  ed.,  after 
alluding  to  the  confusion  in  which  the  adjudged  cases  leave  this 
question,  says  :  *^  We  have  been  disposed  to  think  that  there  is  a 
principle  derivable  on  the  one  hand  from  the  general  reason  ana 
justice  of  the  question,  and  on  the  other  applicable  as  a  test  in  many 
cases,  and  perhaps  useful,  if  not  decisive,  in  all.  It  is,  that  evi^y 
defendant  shall  be  held  liable  for  all  of  those  consequences  which 
might  have  been  foreseen  and  expected  as  the  results  of  his  oondnot, 
but  not  for  those  which  he  could  not  have  foreseen,  and  was  there- 
fore under  no  moral  obligation  to  take  into  consideration."  We  are 
disposed  to  regard  this  explanation  of  the  rule  as  clearer,  and  capa- 
ble of  more  precise  application,  than  any  other  we  have  met  with 
in  our  examination  of  this  subject,  and  it  is  in  substantial  accord 
with  what  is  said  by  Pollock,  G.  B.,  in  Highy  v.  Hewiit,  5  Exch. 
240. 

The  counsel  upon  both  sides  have  furnished  us  with  a  very  elabo- 
rate review  of  the'  decided  cases.  We  have  not  the  time,  and  it 
would  be  an  unnecessary  labor,  to  go  over  them  in  detaiL 

With  the  exception  of  two  recent  cases  decided  in  this  country 
upon  the  precise  question  before  us,  it  cannot  be  denied  that  the 
0teat  current  of  l^glish  and  American  authorities  would  bring  thf 
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defendant  in  this  case  within  the  category  of  proximate  causes.  The 
great  effort  of  the  counsel  for  defendant  has  been  to  explain  away, 
as  far  as  possible,  the  effect  of  these  authorities^  and  co  draw  a  dis- 
tinction between  them  and  the  case  at  bar.  However  successful 
they  may  have  been  in  showing  a  difference  between  some  of  the 
cases  cited  by  appellants'  counsel  and  that  under  consideration,  on 
the  other  hand,  they  cite  no  English  case,  and  but  two  American 
cases,  in  which  a  wrong-doer  has  been  excused  from  liability  under 
circumstances  analogous  to  those  disclosed  by  this  record,  on  the 
ground  that  he  was  a  remote,  and  not  a  proximate,  cause  of  the 
injury  done. 

From  the  oft-quoted  squip  case  of  Scott  v.  SAephard,  2  W.  Black. 
892,  down  to  our  own  day,  the  English  reports  abound  with  instances 
in  which  causes  more  remote  than  the  cause  in  this  case  have  been 
held  eufficiently  direct  and  proximate  to  be  made  a  ground  of  dama- 
ges. As  illustratiye  of  this,  we  content  ourselves  with  citing  Ulidgs 
J.  Goodwin,  24  E.  G.  L.  272 ;  Lynch  y.  Mudiny  41  id.  422 ; 
Ridgdy  y.  HewM,  ubi  supra  j  OreerUand  y.  Chaplin,  5  Exch.  243, 
and  Monioyer  y.  London  Insurance  Co.,  6  id.  451.  In  this  last  case, 
the  defendant  had  insured  the  plaintiff 's  tobacco  against  perils  of 
the  sea.  Hides  were  shipped  in  the  same  yessel.  The  yessel  shipped 
soa  water,  which,  coming  in  contact  with  the  hides,  caused  them 
to  ferment.  The  fermentation  created  a  noxious  yapor  which  acted 
on  the  tobacco  and  spoiled  its  flavor.  Suit  was  brought  against  the 
company,  and  the  defense  was  the  same  relied  upon  in  this  case. 
The  court  held  the  defendant  responsible,  and  said  m  its  opinion: 
''  The  sea  water  having  caused  the  hides  to  ferment,  and  thereby  the 
tobacco  to  be  spoiled,  it  is  merely  playing  with  terms  to  say  the 
injury  is  not  occasioned  by  the  sea  water.  The  action  of  the  sea 
water,  which  had  been  shipped  in  consequence  of  bad  weather, 
occasioned  the  fermentation,  and  is  the  proximate  cause.'' 

If  we  turn  to  the  American  courts,  we  shall  find  the  general  cur- 
rent of  authorities  to  be  in  harmony  with  the  English  precedents. 
A  late  case,  and  one  in  which  a  cause  much  more  remote  than  the 
fire  from  the  locomotive  in  the  case  before  us,  was  held  the  proxi- 
mate cause,  is  Tweed  v.  Insurance  Co,,  7  Wall.  44.  It  was  an 
action  brought  against  an  insurance  company  to  recover  for  cotton 
stored  in  a  warehouse,  and  insured  against  fire,  except  loss  by  firs 
caused  by  explosion,  invasion,  etc.  An  explosion  occurred  in- 
snother  warehouse,  from  which  explosion  fire  was  communicated  tc 
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tiie  Ea^  ^MiUs,  'sitnifcted  on*  the  eppesitie  diagonal  corner^  «iid  iiwD 
tlunoe  to  tbe  warAoiMO  mwhidi  the  cotton  ^^ipas  ^stored.  In  tho 
OiTCttit  Coart  a  judgment  itm  obtaised  against  thecompan;,  on 
the  ground  that  ihe  immediate  cause  of  the  loss  i^vss  the  fire  from 
tho  Eagle  Mills,  and  the  ease  was  not,  therefore,  within  the  exception 
of  the  policy.  This  would  seem  not  an  unreasonable  view,  but 
the  Supreme  Court  of  the  United  States  reversed  the  judgment, 
and  in  delivering  their  opinion,  use  the  following  language  :  ''  One 
of  the  most  valuable  of  the  criteria  furnished  us  by  the  authorities, 
is  to  ascertain  whether  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  cause.  If  a  new  force  or  power 
has  intervenedy  of  itself  sufficient  to  stiand  as  the  cause  of '  tbe  mis- 
chief, the  oi&er  must  be  eonndered  too  remote.  In  the  present 
ease  we  think  there  is  no  sueh  new  cause.  The  exploeioti  undoubt- 
edly produced  or  set  in  operation  the  fire  which  burned  the  plain- 
tifPs  cotton.  The  fact  that  it  was  carried  to  tiie  cotton  li}  tirst 
burning  another  juill,  supplies  no  new  force  or  power  whteh  caused 
the  burning.'- 

That  case  was  far  stronger  for  the  piaintifl  than  the  one  at  bar 
is  for  the  defendant. 

Powell  V.  Deoeney,  3  Gush.  300,  and  Vandenburg  v.  Traux,  4 
Den.  464,  are  cases  in  which  the  court  went  back  further  iSor  the 
proximate  and  responsible  cause  than  we.axe  asked  by  the  piaintifl 
to  go  in  the  present  instasnce. 

The  case  of  Barty.  Western  Railroad  Ob.,  13  Mete.  dO,  presented 
precisely  the  same  question  with  that  before  us.  The  looomothi^ 
get  fire  to  a  shop,  and  the  fire  crossed  the  street  and  destroj^da 
dwelling-house.    The  court  held  the  company  liable. 

In  Perley  v.  Eastern  Railway  Co.j  98  Mass.  414,  a  similar  judg- 
ment was  pronounced  upon  a  similar  state  of  facts. 

Counsel  for  appellee  seek  to  weaken  the  authority  of  these  cases 
by  adverting  to  the  fact  that  they  were  decided  under  a  statute  of 
Massachusetts,  making  railway  companies  liable  for  all  losses  by 
fire  communicated  from  their  looomotives,  and  authorizing,  them  to 
insure  against  sueh  risks.  But  the. statute  does  not  in  the  least 
degree  affect  the  commounlafw  principle  under  considesatian,.  and 
was  not  BO  regarded  by  the  court  in  these  dedsk>ns.  It  simply 
makes  the  companies  liable. f«r  fires-eau86d.by  them,. irrespective  of 
the  question  of  negligence.  But  if  the  looomotive  was  the  reiaote, 
instead  of  the  proximate  cause,  in  the  sense  t>f  the  :masimite  an 
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now  diftcussingy  there  would  have  been  no  liability  under  the  stat- 

«te  any  more  than  at  common  Iaw.     Upon  this  question  of  cause, 

the  caws  are  as  much  in  point  as  if  t^ere  had  been  no  statute. 

The  court,  in  the  last  case,  in  discussing  this  Yery  objection,  that 

the  cause  was  not  proximate,  say  :  **  The  tact,  therefore,  that  the 

fire  passes  through  the  air,  driTen  by  a  high  wind,  and  that 

it  is  commnnicated  to  the   plaintiff's  property  from  other  intei^ 

meiliate  property  of  other  men,  doesi  not  make  his  loss  a  remote 

eonsequenoe  of  the  escape  of  the  fire  from  the  engine.''    And 

in  another  part  of  the  opinion  we  find  the  following  language: 

''If,    when    the    cinder   escapes    through    the    air,    the    effect 

which   it  produces  upon  the  first  combustible  substance  against 

which   it    strikes,   is    proximate,   the    effect   must   continue  to 

be  proximate  as  to  every  thing  which  the  fire  consumes  in  its  direct 

oourse.    This  is  so,  whether  we  regard  the  fire  as  a  combination  of 

the  burning  substance  with  the  oxygen  of  the  air,  or  look  merely 

at  its  visible  action  and  effect.    As  matter  of  fact,  the  injury  to 

the  plaintiff  was  as  immediate  and  direct  as  an  injury  would  hare 

been  which  was  caused  by  a  bullet  fired  from  the  train  passing  over 

the  intermediate  lots,  and  wounding  the  plaintiff  as  he  stood  upon 

his  own  lot     It  is  as  much  so  as  pain  and  disability  are  proximate 

effects  of  an  injury,  though  they  occur  at  interrals  through  success* 

ire  years  after  the  injury  was  received.     Yet  these  are  called  proxi- 

mati;  effects,  though  the  actual  effects  of  the  injury  may  be  greatly 

modified,  in  every  case,  by  bodily  constitution,  habits  of  life,  and 

accidental  circumstances." 

In  Cleveland  v.  €hrand  Trunk  Railway  Co,,  42  Vt.  449,  a  like 
rule  was  applied,  without  discussion,  to  similar  fires  occasioned  by 
locomotives. 

The  same  rule  has  also  been  enforced  in  two  recent  English  cases. 
PigffoU  V.  The  Eastern  Counties  Railroad  Co.,  54  E.  0.  L.  229,  and 
Smithy.  The  London  S  8.  W.  Railroad  Co.,  Law  Rep.  5  Com.  Pleas^ 
98.  In  the  first  case,  the  fire  was  communicated  from  the  first 
building  destroyed  to  several  other  frame  buildings  belonging  to 
the  plaintiff.  He  was  allowed  to  recover,  and  the  counsel 
for  the  company  obtained  a  rule  nisi  for  a  new  trial.  The 
rule  was  subsequently  argued  before  the  Oommon  Pleas,  and  dis* 
charged,  all  the  judges  concurring.  The  precise  point  under  con- 
sideration was  not  ruled  by  the  court,  and  we  cite  the  case 
hecause  the  question  of  proximate  cause  seems  never  to  hare 
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occurred  to  the  counsel  or  court,  all  of  whom  bore  names  fftTnjIiftr 
to  the  profession.  It  was  not  suggested  that  a  recorery  could  not 
be  had  for  all  the  buildings  as  well  as  for  that  immediate.y  set  on 
fire  by  the  locomotive. 

In  the  last  case,  the  serrants  of  the  railway  company  had  cut  the 
grass,  trimmed  a  hedge  bordering  the  railway,  placed  the  trim- 
mings and  grass  in  heaps  near  the  line,  and  allowed  them  to  remain 
there  fourteen  days  during .  very  hot  weather,  in  the  month  of 
August.  Fire  from  a  passing  engine  ignited  one  of  these  heape^ 
burned  the  hedge,  and  was  thence  carried  by  a  high  wind  across  a 
stubble  field  and  a  public  road  and  burned  the  plaintiff's  cottage, 
situate  two  hundred  yards  from  the  railway.  There  was  no  evi* 
dence  of  negligence  in  the  construction  or  management  of  the 
engines,  the  negligence  alleged  consisting  in  leaving  the  hedge 
trimmings  in  dry  weather  near  the  railway  line,  where  they  would 
be  liable  to  be  ignited.  There  was  a  verdict  for  the  plaintiff,  and 
leave  given  to  the  defendants  to  move  for  a  nonsuit.  On  the  argu- 
ment of  the  motion  before  the  Common  Pleas,  it  was  contended, 
in  support  of  the  rule,  that  the  defendants'  servants  cut  the  grass 
and  trimmed  the  hedge  in  the  ordinary  course  of  their  duty,  and 
but  for  the  great  heat  of  the  weather,  and  the  high  wind  prevail- 
ing at  the  time  of  the  fire,  a  combination  of  circumstances  which 
the  defendants  could  not  have  foreseen,  the  burning  of  the  cottage 
would  not  have  occurred. 

Ifc  was  urged  that  this  was  a  result  which  no  reasonable  person 
could  have  anticipated.  This  was  a  very  far  weaker  case  against 
the  company  than  the  one  at  bar,  and  the  position  of  the  counsel 
for  the  defendant  was  adopted  by  one  of  the  judges.  But  the  other 
members  of  the  court  were  of  opinion  the  evidence  sustained  the 
verdict,  and  they  discharged  the  rule. 

The  chief  justice,  in  giving  his  opinion,  uses  the  following  lan- 
guage :  ''It  is  said  no  reasonable  man  could  have  supposed  that, 
even  if  the  fire  did  communicate  to  the  hedge,  it  would  run  across 
a  stubble  field  and  a  public  road,  and  so  reach  a  building  at  the 
distance  of  two  hundred  yards  from  the  railway.  By  seeing  that 
the  defendants  were  using  dangerous  machines,  that  they  allowed 
the  cuttings  and  trimmings  to  remain  on  the  banks  of  their  rail- 
way in  a  season  of  unusual  heat  and  dryness,  and  for  a  time  which, 
under  these  circumstances,  might  be  fairly  called  unreasonable,  and 
that  there  was  evidence  from  which  it  might  reasonably  be  pre 
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ramed  that  their  engines  caused  the  ignition  of  these  combustible 
materials,  and  that  the  fire  did,  in  fact,  extend  to  the  cottage,  I 
think  it  impossible  to  say  there  was  not  evidence  from  which  a  jury 
might  be  justified  in  concluding  that  there  was  negligence  as 
regards  the  plaintiff,  and  that  the  destruction  of  the  cottage  in 
which  the  plaintiff's  goods  were,  was  the  natural  consequence  of 
their  negligence  ;  what  the  defendants'  servants  ought,  as  reason- 
able men,  to  have  contemplated  as  the  result  of  leaving  the  accumu- 
lation of  cuttings  and  trimmings  where  and  as  they  did,  must 
depend  on  all  the  circumstances." 

Counsel  for  appellee  rely  upon  three  adjudged  cases  in  support 
of  the  decision  of  the  Circuit  Court.  The  first  is  Marble  v.  Wor- 
ceder,  4  Qray.  That  was  a  case  in  which  it  was  sought  to  recover 
damages,  from  the  city  by  a  person  who  had  been  thrown  down  and 
injured  by  a  horse  that  had  become  frightened,  freed  himself  from 
the  vehicle  to  which  he  was  attached,  and  run  away.  The  recovery 
was  sought  against  the  city  on  the  ground  that  the  horse  had  been 
frightened  by  the  striking  of  a  vehicle  against  a  defect  in  the  high- 
way. The  plaintiff  had  nothing  to  do  with  the  horse,  and  was  fifty 
rods  distant.  The  facts  presented  the  question  of  proximate  cause 
in  a  difficult  and  very  debatable  form,  but  it  was  held,  by  a  divided 
court,  that  the  city  was  not  liable.  The  case  bears  but  a  faint  anal- 
ogy to  the  present  one,  and  the  subsequent  case  in  98  Mass.,  above 
cited,  shows  that  the  decision  in  Marble  v.  Worcester  was  not  con- 
sidered by  the  court  that  pronounced  it  as  bearing  upon  the  ques- 
tion presented  by  this  record. 

We  now  come  to  the  two  cases  chiefly  relied  upon  by  uin>i'llee'8 
counseL  They  are  quite  in  point,  but  we  are  wholly  unable  to 
agree  with  their  conclusions.  One  is  Ryan  v.  The  New  York  Cen- 
tral Railroad  (7o.,  35  N.  Y.  214,  and  the  other  is  Kerr  v.  The  Penn- 
eylvania  Railroad  Co.y  62  Penn.  St.  353  (1  Am.  Eep.  431).  These 
two  cases  stand  alone,  and  we  believe  they  are  directly  in  conflict 
with  every  English  or  American  case,  as  yet  reported,  involving 
this  question. 

As  we  understand  these  cases,  they  hold  that,  where  the  fire  is 
communicated  by  the  locomotive  to  the  house  of  A,  and  thence  to 
the  house  of  B,  there  can  be  no  recovery  by  the  latter.  It  is  Imma- 
(onal,  according  to  the  doctrine  of  these  cases,  how  narrow  may  be 
the  space  between  the  two  houses,  or  whether  the  destruction  of  the 
Noond  would  be  the  natural  consequence  of  the  burning  of  the  first 
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The  principle  laid  down  by  these. authorities  and  urged  by  counsd 
in  this  case  is,  that,  in  order  to  a  rocoTery,  the  fire  which  destroyi 
the  plaintiff's  property  muf^t  be  communicated  directly  from  the 
railway,  and  not  through  the  burning  of  intermediate  property- 
With  all  our  respect  for  those  courts,  we  cannot  adopt  I'his  prln* 
ciple,  and  it  is  admitted  by  the  judges  who  deliyored  the  opinions 
to  haTo  oio  precedent  ior  its  support,  and  to  be  absolutely  in  conflict 
with  former  adjudications.  Indeed,  only  one  year  prior  to  the 
decision  in  New  York,  the  same  courts  in  Field  y.  New  Fork  Oen* 
trcU  Railroad  Co.,  32  N.  Y.  345,  pronounced  a  judgment  which  we 
cannot  recondle  with  the  latter  case. 

It  has  often  been  hdd  by  this  and  various  other  courts,  that,  if 
lire  is  commnnicatod  to  the  dried  grass  of  an  adjoining  field,  through 
the  carelessness  >of  the  peisons  managing  a  railway  looomotiye,  and 
spreads  over  the  field,  no  matter  to  what  extent,  destroying  hay 
stacks,  fences  and  houses,  the  company  is  liable.  The  correctness 
of  these  decisions  is  not  assailed  by  appellee's  counsel^  and  we  haTO 
no  doubt  the  same  rule  would  be  applied  by  the  courts  that  dedded 
the  cases  upon  which  coutnsol  rely.  But  if  these  two  decisions,  in 
New  York  and  Pennsylvania,  are  correct  law,  it  must  be  held  that, 
if  fire  is  oommnnicated  from  the  locomotive  to  the  field  of  A,  and 
spreads  through  his  field  to  the  adjoining  field  of  B,  while  A  must 
be  reimbursed  by  the  company,  B  must  set  his  loss  down  as  due  to 
a  remote  cause,  and  suffer  in  uncomplaining  silence.  Would  there 
not  be,  in  such  a  decision,  a  sense  of  palpable  wrong,  which  would 
justly  shock  the  public  conscience  and  impair  the  confidence  of  the 
community  in  the  administration  of  the  law.  While  the  law  to  be 
administered  by  the  oourts  should  not  be  a  m«re  refiex  of  unedu^ 
catcd  public  opinion,  at  the  same  time  it  should  be  the  expression 
of  a  masculine  common  sense,  and  its  decisions  should  not  be 
founded  on  distinctions  so  subtle  that  they  might  have  afforded 
fitting  topics  to  the  schoolmen.  If  the  field  of  A  contains  forty 
acres,  and  the  whole  is  overrun  by  fire,  he  may  recover  for  the 
whole.  But  if  A  owns  twenty  acres  next  to  the  railway,  and  B  the 
remaining  twenty  aoses  of  the  same  field,  A  shall  recover,  according 
to  the  doctrine  of  these  oases,  but  B  shall  not.  Yet,  the  test  ques- 
tion is,  what  is  the  proximate  cause  of  the  flre,  and  this  ruling  nukkes 
the  proximate  cause. depend  upon  wliether  the  field  of  forty  acres  is 
owned  by  one  person  or  by  two. 

Let  us  suppose  another  case.    Both  these  opinions,  uf  on  wkiob 
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we  are  commenting,  expressly  admit,  as  both  conrts  hare  decided, 
that  if,  through  the  negligence  of  a  railroad  compaay,  fire  is  com<- 
mnnicated  to  the  building  of  A,  he  may  recover.  Bat  suppose  the 
building  is  a  wooden  tenement,  one  hundred  feet  in  length,  extend- 
ing from  the  railnray.  In  the  Pennsylrania  case,  the  second  bnildi- 
ing  was  only  thirty-nine  feet  from  the  first.  We  presume  that 
court  would  hold,  and  appellee's  counsel  would  admit,  that  A 
might  recover  for  the  value  of  his  entire*  building  one  hundred  feet 
in  length.  But  suppose  B  owns  the  most  remote  fifty  feet  of  the 
building.  Gould  he  recover?  We  suppose  not,  under  the  rule 
announced  in  these  cases.  But  why  should  he  not,  under  any  defi- 
nition of  proximate  cause  that  has  ever  been  given  by  any  court  or 
iext  writer?  Take  that  of  Groenleaf,  with  which  counsel  for 
appellee  claim  to  be  content.  He  says  the  damage  must  be  ''the 
natural  and  proximate  consequence  of  the  act  complained  of.^  Is 
not  the  burning  of  the  second  fifty  feet  of  the  building  in  the  case 
supposed,  the  natural  and  proximate  consequence  of  the  act  com<- 
plained  of,  to  wit,  the  careless  ignition  of  the  first  fifty- feet?  If  it 
is  admitted  that  there  may  be  a  recovery  for  the  second  fifty  feet  of 
the  building  as  well  as  for  the  first,  when  there  is  one  continuous 
building,  and  whether  owned  by  one  person  or  by  two,  is  it  possible 
that,  when  the  second  fifty  feet  is  removed  a  short  space  from  the 
first,  but  still  is  so  near  that  the  burning  of  the  one  makes  almost 
certain  the  destruction  of  the  other,  there  can  be  no  recovery  ? 

Is  not  the  burning  of  the  second  building  still  ''the  natural  and 
proximate  consequence  of  the  act  complained  of?^'  It  seems  to  us 
that  the  arbitrary  rule  enforced  in  these  two  cases,  which  is  simply 
this,  that  when  there  is  negligence,  there  may  be  a  recovery  for  the 
first  house  or  field,  but  in  no  event  for  the  second,  rests  on  no  main- 
tainable ground,  and  would  involve  the  administration  of  the  law 
in  cases  of  this  character  in  absurd  inconsistencies.  We  believe 
there  is  no  other  just  or  reasonable  rule  than  to  determine  in  every 
instance  whether  the  loss  was  one  which  might  reasonably  have  been 
anticipated  from  the  careless  setting  of  the  fire,  under  all  the  cir- 
cumstances surrounding  the  careless  act  at  the  time  of  its  perform- 
ance. If  loss  has  been  caused  by  the  act,  and  it  was,  under  the  cir- 
cumstances, a  natural  consequence  which  any  reasonable  person 
could  have  anticipated,  then  the  act  is  a  proximate  cause,  whether 
the  house  burned  was  the  first  or  the  tmth,  the  latter  being  so  situ 
ated  that  its  dettmction  is  a  consequence  reasonably  to  be  anticipai 
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ted  from  aetting  the  fiist  on  fire.  If,  on  the  other  hand,  the  On 
has  spread  beyond  its  natural  limits  by  means  of  a  new  agenoy — if, 
for  example,  after  its  ignition,  a  high  wind  should  arise,  and  carry 
burning  brands  to  a  great  distance,  by  which  a  fire  is  caused  in  a 
place  that  would  have  been  safe  but  for  the  wind — such  a  loss 
might  fairly  be  set  down  as  a  remote  consequence,  for  which  the 
railway  company  should  not  be  held  responsible. 

The  Oourt  of  Appeals  in  New  York,  and  the  Supreme  Court  in 
Pennsylvania  seem,  from  their  opinions,  to  have  attached  great 
weight  to  an  argument  urged  upon  us  by  the  counsel  for  appellee, 
and  indeed  that  argument  seems  to  have  been  the  chief  reason  for 
announcing  a  rule  which  both  courts  struggle  in  vain  to  show  is 
not  in  conflict  with  all  prior  adjudications.  That  argument  is,  in 
brief,  that  an  entire  village  or  town  is  liable  to  be  burned  down  by 
the  passing  of  the  fire  from  house  to  house,  and  if  the  railway  com- 
pany, whose  locomotive  has  emitted  the  cinders  that  caused  the  fire, 
is  to  be  charged  with  all  the  damages,  these  companies  would  be  in 
constant  danger  of  bankruptcy,  and  being  obliged  to  suspend  their 
operation.  We  confess  ourselves  wholly  unable  to  see  the  over- 
powering force  of  this  argument.  It  proceeds  upon  the  assumption 
that,  if  a  great  loss  is  to  be  suffered,  it  had  better  be  distributed 
among  a  hundred  innocent  victims  than  wholly  visited  upon  the 
wrong-doer. 

As  a  question  of  law  or  ethics,  the  proposition  does  not  com- 
mend itself  to  our  reason.  We  must  still  cling  to  the  ancient  doc- 
trine, that  the  wanton  wrong-doer  must  take  the  consequences  of 
his  own  acts,  whether  measured  by  a  thousand  dollars  or  a  hundred 
thousand. 

As  to  the  railroads,  however  useful  they  may  be  to  the  regions 
they  traverse,  they  are  not  operated  by  their  owners  for  benevolent 
purposes,  or  to  promote  the  public  welfare.  Their  object  is  pecu- 
niary profit.  It  is  a  perfectly  legitimate  object,  but  we  do  not  see 
why  they  should  be  exempted  from  the  moral  duty  of  indemnifica- 
tions for  injuries  committed  by  the  careless  or  wanton  spread  of  fire 
along  their  track,  because  such  indemnity  may  sometimes  amount 
to  so  large  a  sum  as  to  sweep  away  all  tiieir  profits.  The  simple 
question  is,  whether  a  loss,  that  must  be  borne  somewhere,  is  to  bo 
visited  on  the  head  of  the  innocent  or  the  guilty.  If,  in  placing  it 
where  it  belongs,  the  consequences  will  be  the  bankruptcy  of  a  rail- 
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fray  company,  we  may  regret  it,  but  we  should  not,  for  that  reason, 
hedtate  in  the  application  of  a  mle  of  such  palpable  justice. 

But  is  it  true  that  railroads  cannot  thriye  under  such  a  mle  ? 
They  have  now  been  in  operation  many  years,  and  extend  over  very 
many  thousand  miles,  and  we  haye  never  yet  heard  of  town  oi 
fiUage  that  has  been  destroyed  by  a  fire  ignited  by  their  locomo 
tiYes.  Improved  methods  of  construction,  and  a  vigilant  care  in 
fche  management  of  locomotives,  have  made  the  probability  of  loss 
from  this  cause  so  slight  that  we  cannot  but  regard  the  fears  of 
the  disastrous  consequences  to  the  railway  companies  which  may 
follow  from  an  adherence  to  the  ancient  rule,  as  in  a  large  degree 
chimericaL  A  case  may  occur  at  long  intervals  in  which  they  will 
be  required  to  respond  in  heavy  damages  ;  but  better  this,  than  that 
they  should  be  permitted  to  evade  the  just  responsibilities  of  their 
own  negligence,  under  the  pretense  that  the  existence  of  the  road 
may  be  endangered*  It  were  better  that  a  railway  comjmny  should 
be  reduced  to  bankruptcy,  and  even  suspend  its  operations,  than 
that  the  courts  should  establish  for  its  benefit  a  rule  intrinsically 
unjust,  and  repugnant  not  merely  to  ancient  precedent,  but  to  the 
universal  sense  of  right  and  wrong. 

Our  position  on  this  subject  is  briefiy  this  :  We  do  not  desire  to 
unpose  upon  the  railway  companies  unreasonable  obligations,  or  to 
subject  them  to  unreasonable  danger  of  great  pecuniary  loss.  We 
do  not  wish  to  make  them  insurers  against  all  damages  by  fire  that 
may  result  from  the  passage  of  their  trains,  without  reference  to 
the  question  of  remdte  and  proximate  cause.  But,  on  the  other 
hand,  we  do  insist  on  applying  to  them  the  same  rule  that  has  been 
held  through  all  the  administration  of  the  common  law,  with  the 
exception  of  the  two  cases  upon  which  we  have  been  commenting. 
As  already  stated,  we  understand  the  doctrine  of  those  two  cases, 
and  the  position  by  the  counsel  for  appellee  to  be,  that,  if  fire  ii 
communicated  from  a  locomotive  to  the  house  of  A,  and  thence  to 
the  house  of  B,  it  is  a  conclusion  of  law  that  the  fire  sent  forth  by 
the  locomotive  is  to  be  regarded  as  the  remote,  and  not  the 
proximate,  cause  of  the  injury  to  B ;  and  the  railway  company  is, 
for  this  reason  alone,  to  be  held  not  responsible.  This  rule  we 
repudiate  as  in  the  teeth  of  almost  numberless  decisions,  and  ai 
onsjjpported  by  that  reason  which  is  the  life  of  the  law. 

We  hold,  on  the  contrary,  as  we  held  in  reference  to  this  same 
flie  in  the  case  of  Th$  T.,  P.  A  W.  R.  R.  Co.  v.  Pindar,  63  111.  451 
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(5  Am.  Bep.  57),  that  it  is  in  each  case  a  question  of  fact,  to  be 
dotermined  by  the  juiy  under  the  instnictions  of  the  court.  Those 
instructiong  should  be,  in  substance,  what  we  haTe  already  stated* 
If  the  fire  is  the  consequence  of  the  carelessness  of  the  railway 
company,  and  the  question  of  remote  or  proximate  cause  is  nosed, 
the  jury  should  be  instructed  Aat,  so  far  as  the  case  turns  upon 
tiiat  issue,  the  oompany  is  to  be  held  responsible,  if  the  loss  is  a 
natural  oonsequenoe  of  its  alleged  carelessness  which  might  ha^e 
been  foreseen  by  any  reasonable  person,  but  is  not  to  be  held  respon- 
sible for  injuries  which  oould  not  have  been  foreseen  or  expected  as 
the  results  of  its  negligence  or  misconduct. 

In  the  case  before  us,  owing  to  the  distance  of  the  plaintiiPs 
building  from  the  one  first  set  on  fire,  this  question  might  not  haTe 
been  one  of  easy  determination.  The  defendant,  howeyer,  thought 
it  better  not  to  take  the  risks  of  (his  issue,  but,  by  a  demurrer  to 
the  evidence,  to  rest  his  defense  upon  the  theory  that,  CTen  admit- 
tong  all  that  the  evidence  tends  to  prove,  there  is  still  no  liability. 

In  this  court,  the  counsel  for  the  company  have  not  discussed 
the  evidence.  They  place  the  case  on  the  single  ground,  that  the 
company  is  free  from  liability,  because  the  plaintiff's  house  was  set 
on  fire,  not  immediately  by  cinders  thrown  from  the  locomotive, 
but  by  the  burning  of  another  house.  Their  position  is,  that  this 
alone  exonerates  the  company,  without  any  reference  whatever  to 
the  question  whether  the  second  house  was  so  near  the  first  tiiat  in 
the  then  state  of  the  wind  and  weather,  its  destruction  was  a  natural 
consequence  of  the  burning  of  the  first,  which  any  reasonable  per- 
son could  have  foreseen  and  would  have  expected.  This  question 
they  have  not  discussed. 

On  the  legal  question  upon  which  appellee's  counsel  thus  rest 
the  case,  we  cannot  adopt  their  views. 

On  the  demurrer  to  the  evidence,  we  must  hold  it  tended  to 
prove  that  the  fire  escaped  through  the  carelessness  of  the  defend- 
ant, and  that  the  destruction  of  the  plaintiffs'  house  was  its  natural 
consequence,  which  any  reasonable  person  could  have  foreseen.  The 
Icmurrer  should,  therefore,  have  been  overruled. 

The  judgment  is  reversed,  and  the  case  remanded  for  triaL 
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In  an  aetkm  againBt  A  and  B  aa  partnen,  B  denied  thai  ha  wm  a  pacftnaf  otf  ▲. 
Udd,  ihaX  evidence  that  B  held  himself  oat  aa  a  partner  waa  not  adMiJaathla 
to  prove  the  partnership.  A  partnership  cannot  be  proved  bj  general 
reputation. 

AcTiOK  by  James  H.  Bowen^  Oeorge  S.  Bowen,  Ohattncey  T. 
Bow0ii  and  Oeoi^ge  R  Whitman  against  Bobert  B.  Butherford  and 
Bobert  Bntherford,  on  certain  notes  pniporting  to  have  been  exe- 
osted  by  defendants  as  partners.  Bobert  Bntherford  pleaded  that 
he  did  net  execute  the  notes^  and  that  he  was  not «  partner  of  the 
other  defendant.  There  was  a  verdict  in  favor  of  Bobert  Bather- 
ford,  and  from  a  judgment  thereon  plaintiSi  ajipeaied. 

Thompson  d  Bishop,  for  appellants. 

Jskn  W.  KrsamoTy  for  appellee. 

THOSNTOKy  J.  There  was  no  error  in  the  rejection  of  the  oti- 
dence  offered,  that  appellee  held  himself  out  as  a  member  of  the 
ftrm.  The  offer  was  too  general,  and  the  only  inference  to  be  drawn 
from  it  isy  that  the  design  was  to  prove  the  partnership  by  general 
reputation,  and  thus  make  both  defendants  liable  for  the  act  of  one* 

9nch  testimony  was  held  competent  in  Whitney  v.  Sterling,  14 
Johns.  214,  and  in  McPherson  v.  Rathhone,  11  Wend.  97. 

In  the  first  case,  the  court  remarked  that  there  was  no  objection 
to  the  testimony  of  general  reputation,  and  it  must  therefore  be 
considered.  In  the  last  case,  it  is  simply  said  that  it  is  undoubtedly 
eorapetent  to  prove  the  jiartnership  by  general  reputation.  No 
authority  is  referred  to  in  either  case,  and  no  argument  offered  in 
favor  of  the  rule  established. 

The  propriety  of  these  decisions  was  seriously  questioned  in  an 

able  opinion  by  Oowen",  J.,  in  HaUiday  v.  McDougall,  20  Wend-  81 . 

He  said  :  "  There  is  scarcely  a  question  upon  which  common  repu 

tation  is  more  fallible.     A  contract  of  partnership  is,  in  its  nature. 
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incapable  of  being  defined  by  laymen ;  and  whether  an  apparent 
partnership  be  really  so^  or  a  contract  of  some  other  character^  ia 
often  a  most  embarrassing  legal  question  with  the  ablest  lawyer. 
Oenend  reputation  of  the  more  ordinary  contracts,  the  legal  nature 
and  effect  of  which  are  understood  by  men  of  business  in  general, 
would  be  a  much  more  proper  subject  of  proof  by  general  report. 
This,  the  law  always  rejects,  and  yet  I  am  not  aware  that  there  ia 
any  necessity  for  a  resort  to  such  proof,  in  the  one  case  more  than 
the  other/' 

We  have  been  furnished  with  no  authority  in  favor  of  the  rule, 
and  are  aware  of  none,  either  English  or  American,  which  goes  to 
the  extent  of  the  earlier  cases  in  New  York. 

In  Brawn  y.  Crandally  11  Oonn.  92,  it  was  decided  that  general 
reputation  was  inadmissible  to  prove  a  partnership.  In  this  case, 
the  court  said  :  ^^  A  person  of  doubtful  credit  might  cause  a  report 
to  be  circulated  that  another  person  was  in  partnership  with  him, 
for  the  very  purpose  of  maintaining  his  credit.  His  creditors  might 
also  aid  in  circulating  the  report  for  the  purpose  of  furnishing 
evidence  to  enable  them  to  collect  their  debts."  See,  also,  Brydem 
T.  Taylor,  3  Harr.  &  Johns.  (Md.)  496. 

It  is  a  fundamental  principle  of  the  law  of  evidence,  recognized 
and  approved  from  the  earliest  times,  that  hearsay  is  not  generally 
to  be  aimitted  in  courts  of  justice.  There  are  certain  exceptiona 
to  the  rule,  but  reputation  of  partnership  has  never  been  regarded 
as  one  of  them. 

The  exceptions  have  been  allowed,  because  it  has  been  supposed 
that  greater  inconvenience  might  arise  from  the  exclusion  than  the 
admission  of  the  exception. 

The  mischiefs  resulting  from  the  admission  of  general  report  in 
proof  of  partnership,  either  between  the  parties  or  as  to  third 
persons,  would  be  ten-fold  greater  than  its  exclusion.  Creditors, 
by  ordinary  precaution  and  inquiry,  can  protect  themselves  from 
imposition.  They  need  not  part  with  money  or  goods  until  they 
ascertain  the  fact  of  partnerdiip,  or  the  joint  liability  of  the  personi 
to  whom  the  credit  is  given.  On  the  other  hand,  the  innocent 
might  be  involved  in  difficulty,  and  ruined  by  a  reputation  created 
by  bad  and  designing  men. 

Whether  persons  are  partners  inier  se,  or  qttoad  third  parties, 
must  be  established  by  facts ;  by  the  acts  of  the  party ;  or,  by  di^ 
enmstantial  evidence,  which  induces  the  belief  of  a  partnership* 


SEPTEMBER  TERM,  1871.  27 

Home  Mntoal  Fire  Insaranoe  Ck>.  ▼.  G«rfleld« 

The  queetion  tarns  upon  the  assent  of  the  persons  to  be  chaiged^ 
and  not  apon  general  repute. 

A  contract  of  this  character,  which  often  perplexes  the  closest 
inquiry,  should  not  be  determined  by  the  loosest  of  all  testimony, 
excited,  perhaps,  by  interested  creditors. 

The  modification  of  the  second  instruction  was  right.  It  required 
tiiat  the  jury  should  find  that  the  goods  were  furnished  upon  the 
behef  that  appellee  was  a  partner.  If  this  was  not  true,  then  the 
appellants  were  not  injured.  They  must  be  infiuenced  and  induced 
to  give  the  credit  by  the  indirect  representations  of  the  party 
arising  from  his  conduct  There  must  also  be  such  publicity  in 
the  acts  of  the  party  charged,  as  to  afford  the  reasonable  presump- 
tion that  the  creditor  had  a  knowledge  of  them,  and  acted  upon 
such  knowledge.  The  law  presumes  that  the  party  who  thus  holds 
himself  out  as  a  partner,  does  so  Yoluntarily,  and  that  the  creditor, 
under  the  belief  of  a  partnership,  gave  the  credit.  Waugh  y.  Carver, 
1  H.  Black.  236  ;  Fbx  v.  Clifton,  6  Bing.  776  ;  Dickinson  v.  Valpy, 
10  Bam.  &  Oress.  128. 

The  law  applicible  to  the  facts  was  fully  and  correctly  stated  in 
the  instmctions  giyen.  (The  judge  here  considered  some  unim* 
poortant  qiie0ti0n&) 

Jw^/nmU  qfirmetL 


HoMB  Mutual  Fibb  Iksubakob  Oo.,  appellant,  t.  Gabubld 

(nm.]M.) 

Mr^imurtmcs^inUrsHiifintured — re-MUUng  hg  in$yr0r9. 

A  pdllej  of  fire  insaimnoe  proTlded  that  "  if  the  interest  in  the  property  to  ba 
insaied  be  *  *  *  not  abeolnte,  it  must  be  bo  stated  in  the  policj,  otbes 
wlae  the  same  shall  be  Yoid."  In  reply  to  the  qaestion,  *'  What  is  the  titles 
and  whether  incumber  ^1  bj  mortgage  or  otherwise  *  *  *"  the  answer 
was  ^  Fee  simple."  The  :  oliej  was  payable  to  R,  who,  at  the  date  thereof, 
had  a  mortgage  on  the  property.  The  existence  of  the  mortgage  was  known 
to  the  agent  and  to  the  vice-president  of  the  insorance  company.  JIdd,  that 
there  was  no  eoneealment  of  the  true  character  of  the  title  and  that  the  policy 
wasTalid. 

The  charter  of  a  lire  insurance  company  provided  that  the  directors  shoold  pa| 
all  losses  within  three  months  unless  they  should  Judge  it  proper  within  that 
time  to  re-build  or  repair.    In  conformity  with  these  provisions,  the  insured 
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w«i  notified  that  th«  oomiMuij  elected  to  re*biiild  the  boilding  ineiued, 
whieh  had  been  destroyed  by  fire.  HM,  that  it  was  error  to  charge  tha 
Jury  tliat  **  the  company  was  boond  to  re  bnild  the  building  destroyed,  ooet 
what  it  may."  If  the  company  neglected  within  a  reasonable  time  to  carry 
out  its  notice  to  re-build,  the  insured  might  disregard  it,  sue  upon  the  poli<7 
and  recorer  the  amount  of  the  policy  and  intereet  and  the  rental  yalne  of  tlie 
groand  during  the  time  of  the  delay. 

Action  upon  a  policy  of  fire  insnranoe  by  Albert  G*  Oarfiekl 
against  The  Home  Mutoal  Fire  Inaarance  Company.  The  <^uiion 
states  the  case* 

Sleeper  S  Whitan,  for  ^>pellant. 

A.  N,  Waterman,  for  appellee. 

Thorktok,  J.  This  is  an  action  of  ooTenant  upon  a  polioj 
of  insurance  brought  by  the  insured  against  the  company.  After 
the  destruction  of  the  property  by  fire,  a  notice  to  re-build  waa 
giyen  according  to  a  clause  contained  in  the  policy. 

The  objections  to  the  form  of  the  action  and  the  right  of  the 
plaintiff  to  sue  cannot  be  availed  of  here.  These  were  raised  by 
demurrer  in  the  court  below,  as  the  declaration  sets  forth  at  length 
the  policy  and  the  notice  to  re-build.  This  having  been  oyerruled, 
special  pleas  were  filed.  The  iq>pellant  should  have  abided  by  his 
demurrer  if  he  desired  to  present  the  question  raised  by  it  to  this 
court.  Ricssell  v.  Whitsaide,  4  Scam.  8  ;  American  Bxpress  Co.  t. 
Pinckney,  29  111.  406. 

Appellant  is  a  mutual  insurance  company,  and  insured  the  prop- 
erty of  appellee  to  the  amount  of  15,000.  The  application  and 
policy  contain  these  words :  ^'  Loss,  if  any,  payable  to  Wul  0. 
Reynolds,  trustee,  or  order,  as  his  interest  may  appear.''  By  the 
policy,  the  company  promised  to  pay  the  sum  insured  '^  within 
three  months  next  after  the  properiy  shall  be  bumt^  destroyed  or 
demolished  by  fire,  and  notice  thereof  given  by  the  act  duri^g  the 
time  this  policy  shall  remain  in  force,  unless  the  directors  shall^ 
within  said  three  months,  determine  to  re-build  or  replace  the  prop- 
erty destroyed."  In  condition  VII,  annexed  to  the  policy,  and  a 
part  of  it,  it  is  declared  that,  ''  If  the  interest  in  the  property  to  be 
insured  be  a  leasehold  interest,  or  other  interest  not  absolute,  it 
must  be  so  stated  in  the  policy,  otherwise  the  same  shall  be  void.** 
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Section  14  of  ihe  charter  is  as  follows :  ^^The  directors  sbaU 
aettle  and  pay  all  losses  within  three  months  after  they  shall  hav^e 
been  notified  as  aforesaid,  unless  they  shall  judge  it  proper  within 
that  time  to  re-build  the  house  or  houses  destroyed  or  repair  the 
damages  sustained,  which  they  are  empowered  to  do  in  a  convenient 
time,  provided  they  do  not  lay  out  and  expend  in  such  bmldinge 
or  repairs  more  than  the  man  insured  on  the  premises,^'  etc. 

It  farther  appears,  that  in  reply  to  the  question,  ^'  What  is  tlM 
title,  and  whether  incumbered  by  mortgage  or  otherwise,  and  to 
what  amount,"  the  answer  was,  ''Fee  simple.''  The  proof  shows 
that,  at  the  date  of  the  policy,  Beynolds  held  an  incumbrance  on 
the  property  to  the  amount  of  $10,000. 

It  is  insisted  that  the  fraudulent  concealment  of  the  title  rendered 
the  policy  void.  CampbeU,  an  agent  of  the  company,  testified,  sub- 
stantially, that  Beynolds  called  in  the  ofiice  and  said  he  had  been 
roiikinga  loan  to  Garfield ;  that  Garfield  had  a  policy  but  it  was  not 
satisfactory,  and  that  he  desired  one  in  the  Home  Mutual,  and  re- 
quested him  to  take  a  surrey  of  the  building.  He  made  the  surrey, 
and  then  consulted  with  the  vicerpresident,  and  wrote  the  applica- 
tion in  the  office  of  the  company.  Upon  croes-ezamination,  he  said: 
''The  matter  was  all  talked  over  between  Beynolds  and  the  vice* 
pieaident."  From  both  the  policy  and  outside  information,  tiie 
offieeis  of  the  company  had  full  knowledge  of  the  loan  and  incum- 
brance. They  knew  that  Beynolds  wanted  the  insurance  effected 
for  the  better  security  of  the  money  he  had  loaned*  They  knew, 
from  the  policy  itself,  that  there  was  an  incumbrance.  Proof  of  a 
fee-simple  estate,  accompanied  with  these  explanatory  circumstan- 
ces, would  be  a  oompliance  with  the  seventh  condition  attached  to 
the  policy.  To  permit  the  company  to  have  the  benefit  of  this 
stringent  provision,  with  the  evidence  before  us,  would  be  to  coun- 
tenance the  perpetration  of  a  gross  fraud. 

The  proof  was  that  the  assured  party,  at  the  time  of  the  insur- 
ance, had  a  fee-simple  title,  subject  to  an  incumbrance.  This 
was  mentioned  in  the  policy.  The  company  had  notice  of  it,  and 
should  have  made  further  inquiry  or  rejected  the  application. 
There  was  not  a  concealment  of  the  true  character  of  the  title,  and 
consequently  no  fraud  practiced.  This  is  not  like  the  case  of  the 
Illinois  Mutual  Insurance  Co.  v.  Marseilles  Manufacturing  Co'.y  1 
Grim.  ^1836.  In  that  case,  the  court  said:  '^Neither  of  the  policies, 
or  the  applications  which  are  parts  of  the  policies,  express  that  the 
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title  of  the  defendants  in  error  to  the  land  was  less  than  an  estate 
in  fee  simple,  or  that  the  same  was  incnmbered,"  and  therefore  they  • 
were  properly  declared  void.    In  this  case,  the  disclosure  was  suffi- 
cient when  the  policy  informed  the  company  that  Reynolds  had  a 
lien  upon  the  property. 

In  determining  the  meaning  and  effect  of  the  answer  as  to  the 
title  to  the  property,  we  should  consider  the  application  and  policy 
together.  In  this  Tiew,  the  answer  to  the  question  as  to  title  and 
incumbrance  was,  ^'  Fee  simple,  subject  to  the  lien  of  Reynolds.'^ 
We  do  not,  therefore,  think  that  the  policy  was  void. 

It  is  claimed  that  the  suit  was  not  instituted  in  proper  time,  under 
the  charter  of  the  company.  We  have  examined  the  stipulation  of 
the  parties,  and  do  not  think  this  defense  can  now  be  made. 

All  other  questions  raised  may  be  resolved  into  one:  What  is  the 
liability  of  the  appellant?  As  authorized  by  the  policy,  a  notice  to 
re-build  was  given,  and  is  as  follows: 


^'Albebt  O.  Gabfield,  Esq.,  Chicago: 

**  Deab  Sib:  In  conformity  with  the  provisions  of  policy  No.  5881 
of  the  Home  Mutual  Fire  Insurance  Company,  of  Dlinois,  you  are 
hereby  notified  that  the  company  elects  to  re-build  the  four  story 
frame  building  formerly  situated  on  the  south-west  comer  of  Frank- 
lin and  Tyler  streets,  in  the  city  of  Chicago,  and  occupied  as  a  tin- 
ware manufactory,  being  the  same  premises  insured  under  the  above- 
described  policy  of  insurance,  and  destroyed  by  fire  on  or  about  the 
2l8t  day  of  February,  1868. 

''  Every  other  right  existing  under  the  same  policy  of  insurance 
is  hereby  expressly  reserved.  You  are  hereby  requested  to  furnish, 
at  the  earliest  practicable  moment,  plans  and  specifications  of  the 
construction  of  the  building  in  accordance  with  the  customs  of 
insurance  in  such  cases  of  loss  adjustments. 

"Yours,  Truly, 

"^jm7  24,  1868.*'  "J.  K.  Mubphy,  Secretary.** 

It  is  assumed  that  this  notice  changed  the  policy — changed  the 
entire  character  of  the  contract — and  that,  thereby,  the  company 
agreed  to  replace  the  property  destroyed,  without  any  reference  to 
the  amount  of  the  cost. 

It  is  urged  that  the  policy  is  in  the  nature  of  an  alternative  con- 
tract, and  the  company,  in  giving  the  notice  and  making  its  elec- 
tion, made  it  an  absolute  contract  to  re-build,  and  having  failed  to 
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re-build^  became  liable  for  all  damages  for  breach  of  such  contract. 
The  policy  is  not  in  the  alternative,  to  pay  a  sum  of  money  or  to 
re-build  the  house.  .The  language  is,  ^'to  pay  the  sum  insured 
unless  the  directors  shall  determine  to  re-build."  It  is  equivalent 
to  saying,  I  will  pay  a  sum  certain  if  I  fail  to  re-build.  The  com* 
pany  merely  reserved  the  right  to  replace  the  property,  to  avoid 
the  payment  of  the  money.  Its  liability  was  for  the  money,  to  be 
discharged  by  the  performance  of  some  other  act.  This  conduct  on 
the  part  of  the  company  in  giving  notice  sliould  be  looked  upon 
with  disfavor,  unless  good  faith  is  manifested  in  all  its  subsequent 
proceedings.  Upon  the  notice  to  re-build,  it  should  proceed  imme- 
iiately  with  the  work. 

It  was  error  to  instruct  the  jury  that  "the  company  was  bound 
to  re-build  the  building  destroyed,  cost  wliat  it  tnay,'^  Section  14 
must  be  construed  as  a  limitation  upon  the  company  in  the  expen- 
diture of  money ;  hence,  the  instruction  announced  an  erroneous 
measure  of  damages. 

This  section  must  be  interpreted  with  some  regard  to  the  language 
used,  and  the  object  in  its  adoption.  It  restricted  the  extent  of 
liability  and  the  notice  could  not  render  the  company  liable  as 
assumed  in  the  instruction.  The  effect  of  giving  the  notice  was 
not  to  change  the  contract  so  as  to  make- it  a  mere  contract  to 
re-build. 

\Vliat,  then,  was  the  effect  of  the  notice  P  It  hindered  the  assured 
in  the  enforcement  of  the  policy ;  it  gave  the  company  the  right  to 
take  possession  of  the  ground  for  the  purpose  of  building.  If  prompt 
measures  are  not  adopted  to  re-build,  what  is  the  remedy  of  the 
assured,  and  what  is  the  measure  of  damages  ?  If  the  company 
neglected,  within  a  reasonable  time  after  notice,  to  carry  out  its 
evident  intention,  the  assured  might  disregard  it  and  sue  upon  the 
policy,  and,  with  proper  averments  in  the  declaration,  recover 
the  amount  of  the  policy  and  interest,  and  the  rental  value  of  the 
ground  during  the  time  of  the  delay  thus  caused  by  the  act  of  the 
company.  The  right  to  the  latter,  under  the  circumstances  stated, 
would  naturally  result  from  the  act  of  the  company. 

For  the  error  in  giving  the  instruction,  the  judgment  is  reversed 
and  cause  remanded. 

Judgment  reversed. 
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Ryjls,  appellant,  v.  Ohicago  &  Nobthwsstbbk  Railway  Oo. 

(aODLllL) 

MtuUr  and  mrnuU — if^wrif  ^  mtvoiU  tkrmighihs  m$giiffMM  tf 


Plaintiff  wu  emplojed  by  a  nilroad  company  as  a  laboiar  in  their  carpenter 
shop,  and  while  retaming  home  after  his  day's  work  was  done,  he  had  occa- 
sion to  cross  the  company's  tracks,  when  he  was  struck  and  injured  by  one 
of  their  engines.  HM,  that  the  company  was  liable  for  the  negligence  of 
the  enginemen,  the  employment  of  those  in  charge  of  the  engine  and  of 
plaintiff  as  laborer  in  the  carpenter  shop  being  dissimilar  and  separate. 

AoTiOK  by  Andrew  Ryan,  against  The  Ohicago  &  Korthwefttem 
Railway  Company  to  recover  for  injaries  received  by  plaintiff 
through  the  iJleged  negligoice  of  defendants.  The  opinion  staten 
the  case. 

FiUhr  it  Smith,  for  appellant 
B.  C  Ooakf  for  appeUeea. 

• 

Walkeb,  J.  This  was  an  action  on  the  case,  brought  by  appel- 
lant,  in  the  Superior  Court  of  Chicago,  against  appellees^  to 
recover  for  injories  received  by  being;  struck  by  one  of  tiie  engines 
of  the  company.  Appellant  was  employed  by  the  company  as  a 
common  laborer  at  their  carpenter  shop  in  Chicago.  And  on  the 
S^  day  of  Februaiy,  1868,  after  the  six  o'clock  whistle  had  sounded 
to  release  the  hands  from  labor,  appellant  started  for  his  home. 
He,  in  going  there,  crossed  appellee^s  railway  tracks,  and  in  doing 
80,  was  struck  by  one  of  their  engines  and  severely  injured. 
Appellant  testifies  that  on  approaching  the  track,  he  looked  along 
in  both  directions,  and  no  engine  was  in  sight,  and  the  engine 
which  struck  him  came  upon  him  from  the  opposite  side  of  the 
tank  house  on  a  curve  on  the  main  track  ;  that  no  bell  was  ringing 
or  whistle  sounding,  and  the  engine  run  at  an  unosoal  rate  of 
speed. 

On  the  other  side,  witnesses  swore  that  the  bell  was  ringing,  the 
engine  was  moving  at  a  rate  of  speed  not  exceeding  five  miles  an 
hour,  and  that  the  track  was  straight,  and  the  engine  could  be  seen 
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at  least  two  hundred  feet  in  the  direction  from  which  it  came 
Each  party  prepared  and  asked  instmctions,   which  the  uonn 
refused  to  pre,  hnt,  on  his  own  motion,  gave  this  : 

**  If  the  plaintiff  was  in  the  seryice  of  defendants,  and  his  route 
to  and  from  his  work  was  oyer  the  tracks  of  the  defendants'  rail- 
wajy  then  the  law  is  estahlished  in  this  State  that  he  took  upon 
himself  the  risk  of  being  hurt  by  passing  engines  on  such  tracks, 
and  the  defendants  are  not  liable  to  him  for  any  injury  that  he 
received  from  such  engine,  whether  it  was  run  negligently  or  not, 
and  the  verdict  shonld  be  for  the  defendants." 

The  giving  of  which  is  assigned  for  error. 

This  instruction  took  from  the  jury  all  question  of  negligence, 
and  only  left  to  their  consideration  the  fact  whether  or  not  he  was 
in  the  employment  of  the  railroad  company. 

In  Chicago  d  Alton  Rerilroad  Co.  v.  Keefe,  47  HI.  110,  we  said, 
'*  That  the  duties  of  an  employee  of  a  railway  company  may  be  so 
entirely  distinct  from  all  occupation  upon  its  trains  as  to  leave  him 
at  liberty  to  pursue  the  same  legal  remedies  for  injuries  received 
while  a  passenger,  may  very  probably  be  true.  If,  for  example,  a 
book-keeper  in  a  railway  office  should  be  injured,  while  traveling  as 
a  passenger,  through  the  carelessness  of  the  engineer,  the  reasons 
upon  which  the  rule  above  referred  to  are  founded,  might  well  be 
keld  to  have  no  application.  But  the  employment  of  the  person 
injured  cannot  be  considered  distinct,  in  any  sense,  leading  to  this 
Hisnlt,  if  of  a  cliaracter  to  make  him  a  part  of  the  force  employed 
upon  the  tram.  If  his  duties  attach  him  to  the  train  as  a  part  of 
its  personal  equipment,  then  his  branch  of  service  is  not  independ- 
ent, in  any  such  sense,  as  to  exempt  him  from  the  general  rule  in 
r^ard  to  co-employees,  in  case  he  should  be  injured  through  the 
carelessness  of  the  engineer.  *  *  *  In  the  case  before  us,  the 
plaintiff  was  a  part  of  the  working  force  of  a  construction  train, 
and  had  been  for  some  weeks  passing  with  it  to  and  fro,  and, 
although  his  duties  were  distinct  from  those  of  the  engineer,  yet 
they  were  fellow-servants  of  the  company,  and  both  engti^ed  in  tht 
$ttme  ffmeral  duty,  to  wit :  the  operating  a  construction  train, 
thoogh  each  worked  in  his  own  department 

In  the  case  of  The  Chicago  A  Northwestern  Railroad  Cb.  t.  Swett, 
46  m.  197,  we  held  that  the  doctrine  that  an  action  wonld  not  lie 
by  a  aerrant  against  a  railroad  company  for  an  in jnry  Boatttined 
throngli  the  delaolt  of  another  servant,  applies  only  to  oases  where 
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the  injury  oomplaincd  of  occurs  without  the  fault  of  the  company^ 
either  in  the  act  which  caused  the  injury  or  the  employment  of  the 
person  who  caused  it.  Again,  in  the  case  of  The  Schooner  Nor* 
way  y.  Jensen^  52  111.  373,  it  was  held  that  a  master  is  responsible 
to  his  servant  for  an  injury  received  from  defects  in  the  structure 
or  machinery  about  which  his  services  are  rendered,  which  the  maa- 
ver  or  should  have  known.  And  the  Illinois  Central  Railroad  Co, 
V.  Welch,  52  111.  183,  announces  the  same  rule.  In  this  last  case  it 
was  sadd  that  a  person  engaging  in  such  a  service  assumes  the  ordi- 
nary perils  of  railroad  life,  and  the  special  dangers  peculiar  to  the 
condition  of  the  road,  so  far  as  he  is  aware  of  their  existence,  and 
his  exposure  to  them  would  be  his  voluntary  act. 

In  the  case  of  Illinois  Central  Railroad  Co.  v.  Jewell,  46  111.  99, 
it  was  said,  where  the  engine  driver  was  a  reckless  and  wild  runner, 
which  was  known  to  the  company,  that  the  company  wei:e  liable  for 
injuries  resulting  therefrom  to  a  fellow-servant.  From  these  decis- 
ions it  will  be  seen  that  the  rule  that  a  servant  cannot  recover 
against  a  railroad  company,  for  injuries,  has  its  exceptions.  And 
those  exceptions  depend  upon  the  negligence  of  the  master  in  fur- 
nishing insufficient  structures  or  machinery  with  which  the  ser- 
vant is  required  to  perform  his  duties,  or  in  employing  incompetent 
servants  with  whom  the  servant  is  associated  in  the  discharge  of 
his  duties.  Or  where  a  servant  is  employed  in  a  different  departs 
ment  of  the  general  service  from  that  of  those  whose  negligenoo 
produced  the  injury,  as  was  said  in  the  case  of  The  Cliiccyo  £  Alton 
Railroad  Co,  v.  Kee/e,  supra.  And  the  same  principle  is  announced 
in  the  case  of  Lalor  r.  Chicago,  Burlington  £  Quincy  Railroad  Co.^ 
52  DL.  401.  Thus,  it  is  seen,  the  rule  is  not  inflexible  and  without 
exception. 

No  employee  of  the  road  could  have  been  farther  removed  from 
those  who  produced  the  injury,  than  the  appellant.  He  was  in 
nowise  connected  with  those  who  had  control  of  the  engine.  He 
was  engaged  in  a  different  department  of  the  business  of  the  com- 
pany;  as  wholly  disconnected  with  the  business  of  operating  the 
engines  and  trains  as  was  any  mechanic  or  laborer  in  the  city.  It 
is  true  he  was  employed  and  paid  by  the  same  company,  but  other- 
wise a  stranger  to  the  engineers'  department.  The  reason  of  the 
rule,  when  it  is  applicable,  is,  that  each  servant  engaged  in  the 
same  department  of  business,  for  the  safety  of  all,  shall  be  inter- 
Mted  in  securing  a  faithful  and  prudent  discharge  of  duty  by  hii 
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teDow-fleryantSy  or  that  they  shall  report  to  the  master  any  delin- 
quencies of  those  engaged  with  them  in  the  performance  of  duty* 
But  the  reason  does  not,  nor  can  it,  apply  where  one  eenrant  is 
employed  in  a  separate  and  disconnected  branch  of  the  business 
from  that  of  another  servant.  A  person  employed  in  the  carpenter 
shop  cannot  be  required  to  know  of  the  negligence  of  those 
intrusted  with  running  trains  or  handling  engines  on  the  road* 
And  hence  the  reason  of  the  rule  fails. 

The  employment  of  the  engine  driver,  and  appellant  as  a  laborer 
in  the  carpenter  shop,  is  so  dissimilar  and  separate  from  each  other, 
that  appellant  should  not  be  held  responsible  for  the  negligence  of 
the  former.  In  such  a  case,  the  company  should  be  held  liable  for 
gross  negligence  of  the  servant  who  causes  the  injury.  But  the 
instruction  in  this  case  took  that  question  entirely  from  the  jury, 
and  should  not  have  been  given.  It  entirely  ignored  the  exception 
to  the  rule. 

There  was  evidence  which  was  conflicting  on  the  question  of 
gross  negligence,  and  it  was  the  province  of  the  jury,  and  not  of 
the  court,  to  pass  upon  it  and  say  which  position  should  be 
r^arded. 

For  this  error,  the  judgment  of  the  court  below  must  be  reversed 

•nd  the  caiifle  remanded. 

JudgmMt  rwtrmd. 


Bbbkt,  appellant,  v.  Eixball 


I 

(aonLsiL) 


Trespcui  —  UabUUy  for  kUlingadog. 

Dtlenduit  killed  a  dog  which  was  on  his  premieea  bat  doing  nodniiuig*,  3tkk 
that  he  wu  Unble  to  the  owner  of  the  d<^  in  an  action  of  tnapaaa. 

AcnoN  by  James  K.  Brent  against  Samuel  H.  Kimball,  for  the 
aO^ed  wrongful  killing  of  plaintiff's  dog.  The  opinion  states  the 
case. 

Batehehr,  and  Phelps  dt  Stewart,  for  appellant. 

Jokn  Porter,  and  Olenn  £  WilKte,  for  appellea 

f 
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MoAllistbb,  J.  This  was  an  action  of  trespass,  brought  by 
appellant  against  appellee,  for  the  alleged  wrongfol  killing,  by  the 
latter,  of  appellant's  dog. 

The  evidence  shows,  without  conflict,  that,  as  the  dog  in  qnea- 
tion  was  passing  along  the  highway,  some  boys  scared  him  into 
appellee's  yard,  whereupon  the  latter  came  out  with  his  gun  and 
shot  him. 

Appellee  does  not  pretend,  in  his  eyidence,  that  the  dog,  at  the 
time  of  the  killing,  was  doing  any  mischief  to  persons  or  property, 
but  claims,  more,  as  it  seems,  upon  suspicion  than  knowledge,  that 
the  dog  had  previously  destroyed  his  hens'  nests  or  eggs. 

If  the  dog  had  a  vicious  habit,  and  appellant  had  previous  notice 
of  it,  an  action  would  lie  against  him  for  the  damage  done  by  his 
dog.  But  it  does  not  follow  that  the  party  injured  may  justify  the 
killing  of  the  dog  for  that  reason,  any  more  than  he  could  the  kill- 
iog  of  a  breachy  animal  for  breaking  into  his  com. 

The  common-law  liability  of  the  owner  of  the  dog  is  made  abso- 
lute in  a  specified  class  of  cases  by  the  statute,  without  notice  to 
him  of  any  vicious  habit.  The  1st  section  of  the  act  of  1858 
(Gross'  Stat.  45)  declares  that  the  owner  of  any  dog  shall  be  liable 
in  an  action  on  the  case  for  all  damages  that  may  accrue  to  any  per* 
son  by  reason  of  such  dog  killing,  wounding,  or  chasing  any  ^eep, 
or  other  domestic  animal.  And  the  2d  section  authorizes  any  per- 
son, who  shall  discover  any  dog  in  the  act  of  killing,  wounding,  or 
chasing  sheep,  or  discover  such  dog  under  such  circumstances  as  to 
satisfactorily  show  that  the  dog  had  been  recently  engaged  in  kill- 
ing, or  chasing  sheep  for  the  purpose  of  killing  them,  to  immedi- 
ately pursue  and  kill  such  dog. 

The  act  of  1861  (Gross'  Stat  45)  authorizes  the  county  courts,  or 
boards  of  supervisors  in  the  counties,  to  impose  a  tax  upon  dogs, 
and  make  such  other  regulations  within  their  counties  as  they  may 
deem  advisable  in  relation  to  dogs,  and  then  declares  that,  when 
such  orders  or  regulations  are  made,  any  owner  of  a  dog  who  shall 
refuse  or  neglect  to  comply  with  them,  shall  not  recover  for  any 
killing  or  injury  done  to  his  dog,  and  shall  also  be  liable  to  a  fine 
of  $10,  to  be  recovered  as  therein  provided* 

Except  in  the  cases  where  a  dog  is  discovered  in  the  act  o£  kilKng^ 
wounding,  or  chasing  sheep,  or  under  such  circumstances  as  to  satia- 
fiactoiily  show  that  he  has  been  recently  so  engaged,  the  cases  pro- 
vided for  by  the  statute,  and  except  where  he  has  been  recently 
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oitten  by  another  dog  which  is  mad,  or  may  be  seasonably  supposed 
to  be  so,  or  where  a  dog  is  ferocious  and  attacks  persons,  we  do  not 
know  that  any  one,  besides  the  master,  has  a  right  to  kill  it.  Hinck" 
ley  y.  JBmerson,  4  Cow.  351,  and  cases  there  cited. 

The  court  below  instructed  the  jury,  on  behalf  of  appellee,  that 
it  was  incumbent  on  the  plaintiff  to  show,  by  a  preponderance  of 
evidence,  that  the  dog  killed  by  defendant  was  the  property  of  the 
plaintiff,  and  of  some  pecuniary  value  ;  and  unless  they  so  believe 
from  a  preponderance  of  evidence,  they  should  find  for  the  defend- 
ant 

This  instruction  was  manifestly  vrrong.  The  law  recognizes  the 
right  of  property  in  dogs.  The  one  in  question  was  owned  by  the 
appellant;  this  was  established  by  uncontroverted  evidence.  If, 
therefore,  appellee  destroyed  this  property  without  legal  justifica- 
tion for  the  act,  appellant  was  entitled  to  recoyer  at  least  nominal 
damages,  without  proying  that  the  animal  was  of  any  pecuniary  yalue 
whatever.  The  injury  imports  damages.  It  was  an  invasion  of 
appellant's  right  of  property.  Suppose  appellee  had  ridden  over 
appellant's  land  without  authority,  the  latter  could  haye  maintained 
an  action  of  trespass,  though  the  act  did  him  no  damage,  because 
it  was  an  invasion  of  his  property,  and  the  other  had  no  right  to 
come  there. 

The  observations  of  Holt,  Oh.  J.,  in  Ashbyr.  White,  2  Ld.  Raym. 
955,  are  very  pertinent  to  this  question.  '^Surely,"  he  said, 
«  every  injury  imports  a  damage,  though  it  does  not  cost  the  party 
one  farthing,  and  it  is  impossible  to  prove  the  contrary ;  for  a  dam< 
age  is  not  merely  pecuniary,  but  an  injury  imports  a  damage  when 
a  man  is  thereby  hindered  of  his  right  As  in  an  action  for  slan- 
derous words,  though  a  man  does  not  lose  a  penny  by  reason  of  the 
speaking  them,  yet  he  shall  have  an  action.  So,  if  a  man  gives 
another  a  cuff  on  the  ear,  though  it  cost  him  nothing,  no,  not  so 
much  as  a  little  diachylon,  yet  he  shall  have  his  action,  for  it  is  a 
personal  injury.  So,  a  man  shall  haye  an  action  against  another 
for  riding  oyer  hifl  ground,  though  it  does  him  no  damage ;  for  it 
is  an  invasion  of  his  property,  and  the  other  has  no  right  to  come 
there.'' 

For  the  error  in  giving  the  instruction  stated,  the  judgment  of 
the  court  below  must  be  reyersed  and  the  cause  remanded. 

Judgment  reversed 
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Ttlbb,  appellant,  y.  Wbsterk  XTKioiar  Tblegsaph  Oompaitt. 

(aoiu.ttL) 

Tiiegraph  c0mpain^^~prinUd  candiUioiu  in  mesuge,    Metuure  of  damoffei  f&r 

uTTvna 

Plaintiff  sent  a  meeeage  by  defendant's  telegraph.  The  meeeage  was  wrltteo 
in  a  blank  containing  a  printed  condition  that  defendant  woold  not  be 
"  responflible  for  any  error  or  delay  in  the  transmission  *  *  *  of  any 
onrepeated  message"  without  additional  charges.  The  message  directed 
the  sale  of  100  shares  of  stock.  It  was  transmitted  so  as  to  direct  the  sale 
of  1,000  shares,  and  was  not  repeated.  Held,  that  the  condition  In  the  mes 
sage  did  not  relieve  the  defendant  from  liability  for  errors  arising  from  its 
own  negligence ;  that  the  error  was  prima  facie  evidence  of  defendant's 
negligence;  and  that  the  measure  of  damages  was  the  amount  paid  by 
plaintiff,  by  reason  of  an  advance  in  price  of  stock,  to  replace  the  ezcees 
of  900  shares  sold  in  obedience  to  the  erroneous  message. 

A  condition  in  a  telegraph  blank  upon  which  a  message  is  written  exempt* 
ing  the  company  from  liability  for  unrepeated  messages  is  not  a  contract 
binding  in  law.    {See  note,  p.  58.) 


AoTiON  by  Tyler,  XTUman  &  Co.,  against  The  Western  Union 
Telegraph  Company,  to  recover  damages  resulting  from  allied  neg- 
ligence in  the  transxhission  of  a  message.  The  opinion  states  the 
43a8e. 

Rog0r8  dt  &ameU,  for  appellants, 

IhrU  A  Blacky  for  appellees. 

Bbebse,  J.  This  was  an  action  of  assumpsit  to  recoyer  damages 
of  the  Western  Union  Telegraph  Company  for  alleged  carelessness 
in  transmitting  a  dispatch  for  appellants  from  Chicago  to  the  city 
of  New  York.  The  delivery  of  the  message  at  the  company's 
office  in  Chicago  to  the  operator  there,  by  one  of  the  plaintiffs,  is 
alleged,  and  proper  averments  of  negligence  and  carelessness  on 
the  part  of  the  company  are  fonnd  in  the  declaration,  and  proper 
averments  of  damage.  The  defendant  pleaded  non-assumpsit,  with 
notice  of  special  matter. 

It  appears  the  message  was  written  on  one  of  the  blanks  pre- 
Dared  by  the  company  which  contained  the  following  stipulations 
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"  In  order  to  guard  against  and  correct,  as  much  as  iK>S8ible,  some 
of  the  errors  arising  from  atmospheric  and  other  causes  appertain- 
ing to  telegraphy,  eyery  important  message  should  be  repealed  by 
being  sent  back  from  the  station  at  which  it  is  to  be  received,  to 
the  station  from  which  it  is  originally  sent. 

''Half  the  usual  price  will  be  charged  for  repeating  the  message, 
and  the  companies  will  not  hold  themselves  responsible  for  errors 
or  delays  in  the  transmission  or  delivery,  nor  for  the  non-delivery 
of  repeated  fnessageSy  beyond  two  hundred  times  the  sum  paid  for 
sending  the  message,  unless  a  special  agreement  for  insurance  be 
made  in  writing,  and  the  amount  of  risk  specified  on  this  agree- 
ment and  paid  at  the  time  of  sending  the  message.  Nor  will  these 
companies  be  responsible  for  any  error  or  delay  in  the  transmission 
or  delivery,  or  for  the  non-delivery  of  any  unrepealed  message 
beyond  the  amount  paid  for  sending  the  same,  unless  in  like  man- 
ner specially  insured,  and  amount  of  risk  stated  hereon  and  paid 
for  at  the  time. 

''No  liability  is  assumed  for  errors  in  cypher,  or  obscure  mes- 
sages, nor  for  any  error  or  neglect  by  any  other  company  over  whose 
lines  this  message  may  be  sent  to  reach  its  destination,  and  these 
companies  are  hereby  made  the  agents  of  the  sender  of  this  mes- 
sage to  forward  it  over  the  lines  extending  beyond  those  of  these 
companies.  No  agent  or  employee  is  allowed  to  vary  these  terms 
or  make  any  other  verbal  agreement,  nor  any  promise  as  to  the  time 
of  performance,  and  no  one  but  a  superintendent  is  authorized  to 
make  a  special  agreement  for  insurance.  These  terms  apply  through 
the  whole  course  of  this  message  on  all  lines  by  which  it  may  be 
transmitted." 

The  message  when  written,  and  as  delivered  to  the  operator  at 
Chicago,  read  as  follows  : 

"  Dated  Chicago,  Oct.  29, 1866. 
**  To  J.  H.  Wbbkk  or  A.  T.  Bbown  : 

"  Roll  one  hundred  (100)  Western  Union.     Answer  price. 

« 

"T.,  U.  &Co." 
As  delivered  to  Wrenn,  m  New  York,  the  message  read  ai 
follows  : 

"Dated  Ohigago,  III. 
*  To  J.  H.  Wbeitk,  care  Gillmak,  Son  &  Co.  : 
''  Sell  one  thousand  (1000)  Western  Union.     Answer  price. 

"T.,  U.  &Co.'' 


411  ILLINOIS. 


Tyler  T.  W«Btem  Union  Triegraph  Oo. 


It  is  ayeired  in  the  declaration  that  Wrsnn  understood  the  words 
"  one  hundred  Western  Union''  to  mean  one  hundred  flharee  in  the 
Western  Union  Telegraph  Company^  which  number  of  shares,  it 
appears^  the  banking  house  of  plaintiffs  was  then  carrying  for  a 
customer.  On  receipt  of  the  message^  Wrenn  sold  one  Uiousand 
shares  of  this  stock,  and  to  do  so,  wap  obliged  to  go  into  the  market 
and  purchase  nine  hundred  shares,  to  replace  which  he  had  to  bay 
cm  a  rising  market  the  same  number  of  shares,  so  that  the  differ- 
ence in  the  selling  and  buying  price  amounted  to  $729.77,  which 
amount  was  wholly  lost  to  the  plaintiffs. 

The  court,  on  ite  own  motion,  haying  refused  instructions  asked 
by  plaintiffs,  chai^ged  the  jury  as  follows  : 

'^  The  dispatch  in  question,  in  this  case,  being  sent  upon  one  of 
the  printed  blanks  of  defendant,  the  printed  heading  of  that  blank 
constitutes  a  contract  between  the  parties,  by  the  terms  of  which 
both  parties  are  bound ;  and  as  one  of  these  terms  is,  that  the 
defendants  are  not  liable  for  any  errors  in  the  transmission  of  an 
unrepeated  message  beyond  the  amount  paid  for  sending  the  same, 
the  plaintiffs  can  only  recoTer  that  amount,  with  interest  on  the 
same,  from  the  time  it  was  paid  to  this  time,  in  this  suit.  Trans- 
mission means  all  that  happens  from  the  receipt  of  the  dispatch 
liere  from  the  plaintitfs,  and  its  delirery  to  them  in  New  York.** 

It  was  admitted  the  message  in  question  was  not  repeated. 

The  jury  found  for  the  plaintiffs,  assessing  their  damages  at 
$3.60,  being  the  cost  of  the  message,  with  interest. 

A  motion  for  a  new  trial  was  oyerruled  and  judgment  rendered 
on  the  yerdict,  to  reyerse  which  the  plaintiffs  appeal,  and  make 
seye«al  ]>oint8,  one  of  which  is  the  refusal  of  the  instructions  asked 
by  them  on  the  trial  of  the  cause. 

These  instructions  are  as  folio  virs  : 

^'  If  the  jury  belieye,  from  the  eyidence,  that  the  dispatch  sent 
by  Tyler,  Ullman  &  Oo.  to  John  H.  Wrenn,  on  the  29th  day  of 
October,  1866,  was  erroneously  and  negligently  read  by  the  oi)erator 
in  Ohicago,  and  that  said  dispatch  was  transmitted  to  said  Wrenn 
in  the  words  as  receiyed  by  him,  on  account,  and  as  the  result  of 
such  erroneous  and  negligent  reading  by  the  operator  in  Chicago^ 
then  the  yerdict  must  be  for  the  plaintiffs  if  they  suffered  pecuniary 
loss  by  such  error  and  negligence.'' 

^^  If  they  belieye,  from  the  eyidence,  that  the  dispatch  sent  by 
Tyler.  Ullman  &  Go.  to  John  H.  Wrenn,  on  the  S9th  day  of  Octo- 
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ber,  1866,  was  correctly  tnmsmitted  from  Chicago  to  New  York, 
and  vas  correctly  received  in  New  York  at  the  office  of  the  nid 
defendants,  yet  if  they  believe,  from  the  evidence,  that  said  dispatch^ 
although  correctly  received  by  defendants,  was  erroneously  and 
n^ligently  transcribed  by  their  agents  in  New  York,  and  was 
delivered  by  said  agents  to  said  Wrenn  so  erroneously  and  negli- 
gently transcribed,  and  that  such  error  caused  any  pecuniary  Ion 
and  damage  to  the  plaintiffs,  then  the  verdict  must  be  for  the 
plaintiffs/' 

'*  U  they  believe,  from  the  evidence,  that  a  mistake  was  made  in 
tnmsmitting  the  message  through  the  gross  negligence  of  defend- 
ants, or  their  servants,  and  that  plaintiffs  suffered  damage  by  reason 
of  such  mistake  in  transmitting  said  message,  the  defendants  are 
responsible  for  such  damage;  although  the  jury  may  believe,  from 
the  evidence,  that  plaintiffs  used  one  of  the  forms  of  defendants, 
having  the  terms  printed  a:  the  top,  as  shown  by  the  form  copied 
in  the  notice  accompanying  defendants'  plea,  and  that  said  plaintifiiB 
assented  and  agreed  to  such  terms,  and  did  not  require  said  messagn 
to  be  repeated,  or  its  correct  transmission  insured.'' 

'^  That  plaintiffs  were  not  bound  by  the  terms  printed  at  the  t^p 
«f  the  forms  commonly  used  by  defendants,  as  set  out  in  the  form 
copied  in  defendants'  notice  accompanying  their  plea,  if  they  deliv- 
ered their  message  to  defendants  for  transmission  by  telegraph,  and 
defendants  accepted  it  for  that  purpose,  without  plaintiffs'  consent 
or  agreement  to  be  bound  by  such  terms." 

These  instructions,  in  connection  with  that  given  by  the  oonrt, 
(qien  up  the  merits  of  this  controversy,  and  we  have  given  to  the 
questions  raised  by  them  full  consideration.  It  is  a  case  of  the  first 
impression  in  this  court,  requiring  us  to  examine  all  the  authori- 
ties cited,  and  such  others  as  were  within  our  reach,  and  we  find 
them  not  entirely  harmonious.  It  is  contended  by  appellants  that 
telegraph  companies  are  common  carriers,  and  under  the  same 
common-law  liabilities. 

In  the  earlier  cases  reported  they  were  so  held.  McAndrew  v. 
The  Electric  Telegraph  Co.y  17  C.  B.  3,  decided  in  1855.  It  was  also 
held  that  they  could  restrict  their  liability  by  contract,  and  that 
the  paper  containing  the  message,  signed  by  the  plaintiff,  which 
was  identical  with  the  one  in  this  case,  was  such  contract. 

They  w^e  also  held  to  be  common  caifters  in  Parks  v.  AUa 
OaKfomia  TOegr^k  Ob.,  18  Gal.  492,  decided  in  1859.    The  coun 
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Bel  for  the  company  argued  against  this  proposition,  and  contended 
that  the  rules  of  the  common  law  goveming  common  carriers  did 
not  apply  to  telegraph  companies.  He  insisted  that  they  could  not 
be  regarded  as  insurers,  for  the  reason  that  a  message  is  without 
^alue.  The  court  said  there  was  no  difference  in  the  general 
nature  of  the  legal  obligation  of  the  contract  between  carrying 
a  message  along  a  wire  and  carrying  goods  or  a  package  along 
a  route.  The  physical  agency  may  be  different,  but  the  essen- 
tial nature  of  the  contract  is  the  same.  The  breach  of  contract 
in  one  case  or  the  other  is,  or  may  be,  attended  with  the  same  con* 
sequences  ;  and  the  obligation  to  perform  the  stipulated  duty  is  the 
same  in  both  cases.  The  importance  of  the  discharge  of  it,  in  both 
respects,  is  the  same.  In  both  cases  the  contract  is  binding,  and 
the  responsibility  of  the  parties  for  the  breach  of  duty  is  governed 
by  the  same  general  rules. 

Strong  reasons  might  be  urged  in  favor  of  holding  these  com* 
panics  to  the  severe  liabilities  of  common  carriers,  but  the  current 
of  authority  at  this  time  is  not,  as  admitted  by  appellants,  in  that 
direction.  Whilst  their  liability  is  held  to  be  analogous  to  that  of 
common  carriers  who  are  insurers  of  the  safe  delivery  of  the 
articles  intrusted  to  them,  it  is  considered,  in  view  of  the  means 
employed  by  telegraph  companies  to  transmit  messages,  and  their 
liability  to  sudden  accidents  which  cannot  be  foreseen  and  provided 
against,  to  hold  them  as  insurers  of  the  safe  delivery  of  every 
message  intrusted  to  them  would  be  too  rigid  a  rule.  Gases  so 
holding,  hold,  nevertheless,  that  they  are  liable  for  a  failure  to  exer- 
cise the  highest  degree  of  diligence  and  skill  in  the  performance  of 
their  duty. 

The  case  of  Rittenhouse  v.  TTie  IndependerU  Line  of  Telegraph, 
44  N.  Y.  263  (4  Am.  Eep.  673),  is  one  of  this  description.  There  it 
was  held,  the  failure  to  transmit  a  message  in  the  form  in  which 
it  was  received  by  the  operator  was  prima  ^acie  negligence,  for 
the  company  is  liable,  and  the  onus  is  on  the  company  to  show 
which  the  mistake  occurred  by  no  fault  of  their  own. 

This  case  came  up  from  the  Court  of  Common  Pleas,  and  is 
reported  in  1  Daly,  547,  and  was  an  unrepeated  message. 

To  the  same  effect  is  New  Fork  and  Washington  Printing  TeU- 
graph  Co.  v.  Dryburg,  35  Penn.  298.  This  action  was  in  tort,  and 
brought  by  the  receive  of  the  message.  The  court  say,  the  wrong 
of  which  the  plaintiff  complained  consisted  in  sending  him  a  laes- 
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ago  different  from  that  which  they  had  contracted  with  Le  Boy  to 
send.  That  it  was  a  wrong  is  as  certain  as  that  it  was  their  duty 
to  transmit  the  message  for  which  they  were  paid.  Though  tele- 
graph companies  are  not,  like  carriers,  insurers  for  the  safe  delirery 
of  what  is  intrusted  them,  their  obligations,  as  far  as  they  reach, 
spring  from  the  same  sources  —  the  public  nature  of  their  employ- 
ment, and  the  contract  under  which  the  particular  duty  is  assumed. 
One  of  the  plainest  of  their  obligations  is  to  transmit  the  very  mes- 
sage receired. 

They  further  say,  the  company  claimed  that  their  operator  was  a 
akillful  and  careful  one.  Then  his  negligence  in  this  instance  was 
the  more  apparent  and  inexcusable. 

In  Elwoodet  al.  v.  The  Western  Union  Telegraph  Co.y  45  N.  Y.  549 
(6  Am.  Bep.  140),  the  court  said,  the  agent  was  placed  in  the  office 
and  in  the  control  of  the  instruments  to  use  them  in  transmitting 
messages  for  a  compensation.  If  the  agent  performed  the  duty  in  a 
Q^ligent  manner,  whereby  the  plaintiff  was  injured,  the  principal  is 
clearly  liable.  Transactions  of  the  most  important  character  are 
daily  carried  on  by  means  of  telegraphic  communication,  and  the 
confidence  which  the  public  is  inyited  to,  and  does  repose,  in  the 
care  with  which  the  proprietors  of  these  lines  conduct  the  business, 
is  a  source  of  large  remuneration  to  such  proprietors.  They  hare 
a  corresponding  degree  of  responsibility,  and  must  be  held  to  the 
exercise  of  such  care  and  caution  as  it  is  in  their  power  to  employ, 
in  order  to  avoid  being  made  the  instruments  of  deception  and 
fraud. 

Another  class  of  cases  holds  these  companies  are  bound  to  the 
exercise  of  reasonable  diligence  and  skill.  Washington  £  N,  0. 
Telegraph  Co.  y.  Hohson  £  Son,  15  Gratt.  122.  In  this  case  the 
declaration  did  not  allege  negligence  on  the  part  of  the  company, 
and  one  instruction  that  the  defendants  were  not  responsible  as 
common  carriers,  but  only  as  general  agents,  for  such  gross  negli- 
gence as  in  law  amounts  to  fraud,  was  not  authorized  by  the  plead- 
ings, and  was  properly  refused. 

In  JSttis  V.  The  American  Telegraph  Co.,  13  All.  226,  the  court 
said,  it  would  be  manifestly  unreasonable  and  unjust  to  annex  to  a 
business  of  such  a  nature  the  liability  of  a  "Common  carrier,  or  to 
require  that  those  engaged  in  it  should  assume  the  risk  of  loss  and 
damage  arising  from  causes,  the  operation  of  which  they  could 
neither  preyent  nor  oontroL    But,  although  they  ought  not  to  be 
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held  to  each  a  standard  of  diligence,  they  are  not  exempt  from  all 
responsibilitj  for  a  want  of  fidelity  and  care  in  the  exerdfle  of  tiie 
employment  which  they  undertake  to  cany  on.  There  can  be  no 
doubt  that,  in  the  ordinary  employments  and  oocupations  of  life, 
men  are  bound  to  the  use  of  due  and  reasonable  care,  and  are  liable 
for  the  consequences  of  carelessness  or  negligence  in  the  conduct  of 
their  own  business  to  those  sustaining  loss  or  damage  thereby.  We 
can  see  no  reason  why  this  rule  is  not  applicable  to  the  businees  of 
transmitting  messages  by  telegraph.  The  court  then  comments  on 
the  efficacy  of  the  regulation  of  the  company  requiring  a  message 
to  be  repeated,  and  hold  it  is  a  reasonable  regulation. 

In  Western  Union  Telegraph  Co.  t.  Carew,  15  Mich.  525,  the 
court  say,  this  is  not  a  case  which  calls  upon  us  for  laying  down 
the  rules  which  must  be  held  to  gorem  as  to  the  degree  of  skill, 
care  and  diligence  to  be  required  in  the  transmission  of  messages. 
But,  doubtless,  the  use  of  good  apparatus  and  instruments  would 
be  required,  and  reasonable  skill  and  a  high — perhaps  the  very 
highest — degree  of  care  and  diligence  in  their  operation.  And 
when  an  error  has  occurred  in  the  transmission  of  a  message,  it 
may  be  foxmd  that  they  ought  to  be  heiA  prima  facie  guilty  of  n^- 
ligence,  the  onus  of  proof  resting  upon  them  to  show  diligence,  the 
means  for  doing  this  being  peculiarly  within  their  knowledge  and 
power. 

Other  cases  on  this  point  might  be  cited  :  Bimey  y.  2f9W  Fork 
d  Washington  Telegraph  Co.,  18  Md.  841 ;  Breeae  ei  al.  t.  U.  & 
Telegraph  Co.,  45  Barb.  275. 

All  these  cases  hold,  as  do  the  following,  that  these  companies 
may  limit  or  modify  their  common-law  liability  by  stipulations  such 
as  giren  in  eyidence  in  this  case.  Wann  t.  Wesiem  Union  7U»- 
graph  Co.,  37  Ma  472 ;  Camp  v.  Western  Union  Tkiegraph  Co., 
1  Mete.  (Ky.)  164.  This  last  case  holds,  when  a  message  is  not 
repeated,  it  will  be  regarded  as  sent  at  the  risk  of  the  sender,  and 
the  company  will  not  be  liable  for  damages  resulting  from  a  mis- 
take not  occasioned  by  negligence  or  the  want  of  skill  of  the  agents 
of  the  company. 

An  examination  of  the  decided  cases  shows  that  the  law  aj^- 
oable  to  telegraph  companies  is  in  an  unsettled  condition. 

It  must,  however,  be  conceded  that  there  is  great  harmony 
m  the  decisions  that  these  companies  can  protect  themaelTei 
from  loss,  by  contract,  and  that  such  a  regulation  as  the  one 
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QBder  which  appellees  defended  is  a  reasonable  regulation,  and 
amounts  to  a  contract. 

We  are  not  entirely  satisfied  with  the  condnsions  annonnced 
in  some  of  these  decisions. 

Whether  the  paper  furnished  by  the  oompany,  on  which  a  mes- 
sage is  written  and  signed  by  the  sender,  is  a  contract  or  not» 
depends  on  circumstances.  In  an  analogous  case  in  this  court, 
Adams  Bxpress  Co.  y.  ffaynes,  42  IlL  89,  and  in  lU.  C.  R.  R  Co. 
1.  Frankenb&rg  ei  oL,  54  id.  88,  it  was  held,  the  simple  delivery  of 
a  receipt  to  the  shipper  is  not  condusiTe  upon  the  latter.  Whether 
be  had  knowledge  of  its  terms  and  assented  to  its  restrictions  is 
for  the  jury  to  determine  as  a  question  of  fact  upon  evidence 
aliunie,  and  all  the  qircumstanoes  attending  the  giving  the  receipt 
are  admissible  in  evidence  to  enable  the  jury  to  decide  that  fact 
The  receipt  given  by  the  company,  in  this  case,  was  declared  on  its 
face  to  be  a  contract,  and  was  as  full  for  such  purpose,  in  the  terms 
employed,  as  in  the  form  in  the  case  now  before  us.  It  was  a 
question  for  the  jury  in  that  case,  but  in  this  case  the  court  under- 
took to  determine  tkke  question  and  decide  the  fact.  We  think  this 
was  error. 

We  do  not  see  why  the  same  rule,  in  this  respect,  should  not 
apply  to  telegraph  companies  as  applied  to  express  companies  and 
railroad  companies.  In  regard  to  the  latter,  it  is  always  held, 
whether  or  not  such  a  regulation  was  brought  to  the  notice  of  the 
shipper  so  as  to  fix  knowledge  upon  him,  to  be  a  fact  for  the  jury. 
Brown  v.  Eastern  Railroad  Co.,  11  Gush.  97.  Slight  evidence 
of  acceptance,  or  assent  to  such  regulation,  would,  no  doubt,  suf- 
fice, but  it  is  for  the  jury  to  determine. 

In  the  various  and  somewhat  conflicting  decisions  of  the  courts 
on  the  questions  presented,  we  are  inclined  to  hold,  admitting  the 
paper  signed  by  the  plaintiffs  was  a  contract,  it  did  not,  and  could 
not,  exonerate  the  company  from  the  use  of  ordinary  care  and  dili- 
gence, both  as  to  their  instruments  and  the  care  and  skill  of  their 
operators. 

The  plaintiffs  having  proved  the  inaccuracy  of  the  message,  the 
defendants,  to  exonerate  themselves,  should  have  shown  how  the 
mistake  occurred.  This  proof  was  not  in  the  power  of  the  plain- 
tiffs, and  was  in  the  power  of  the  defendants.  In  the  absence  at 
m6h  proof,  the  jury  would  be  authoriaed  to  presume  a  warrant  of 
oidiiifury  oaie  on  the  port  of  the  defendants. 
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If  the  error  was  caused  by  atmospheric  disturbances,  or  a  momen- 
tary displacement  of  the  wires,  the  defendants  knew  it,  and  ought 
to  show  it.  In  the  absence  of  any  proof  on  either  part,  the  jury 
should  be  told  the  presumption  was,  a  want  of  ordinary  care  on  the 
part  of  the  company.  The  court,  however,  refused  to  instruct 
the  jury  that  the  company  was  liable  for  gross  negligence.  It  is  the 
settled  doctrine  of  this  court  that  a  railroad  company  cannot  par- 
chase  exemption  from  gross  negligence,  or  protect  itself  against 
such;  that  it  would  be  against  public  policy  so  to  contract  We  see 
no  reason  why  the  rule  should  not  be  the  same  in  regard  to  tele- 
graph companies,  for  they  are,  like  railroads,  public  institutiona, 
having  duties  to  perform  to  the  public. 

On  general  principles,  we  must  hold  the  company,  notwithstand- 
ing the  special  conditions  relied  upon,  is  responsible  for  mistakes 
happening  by  their  own  fault,  such  as  defcctiye  instruments,  or 
carelessness  or  unsMllfulness  of  their  operators,  but  not  for  mistakes 
occasioned  by  uncontrollable  causes.  Sweetland  v.  Ittinais  and 
Mississippi  Telegraph  Co,,  27  Iowa,  433  (1  Am.  Bep.  185). 

This  company  sought  the  patronage  of  the  public  in  the  exercise 
of  their  employment,  and  assured  that  public  they  would  use  at 
least  ordinary  care  and  diligence  in  their  business,  both  as  to  their 
instruments  and  as  to  the  skill  of  their  operators.  It  cannot  be 
claimed  the  contract  in  question  was  designed  to  relieve  them  from 
that,  nor  should  it  They  assure  the  public  they  have  the  most 
approved  instruments  and  employ  skillful  operators,  and  they  fur- 
ther assure  the  public  that  due  care  and  diligence  shall  be  exercised 
in  conducting  their  business.  If  the  conditions  relied  upon  were 
designed  to  shield  the  company  from  consequences  flowing  from  a 
want  of  skill  of  operators,  or  insufficiency  of  instruments,  which 
would  be  gross  negligence,  such  a  condition  would  be  contrary  to 
public  policy,  and  void. 

The  pretext  for  imposing  the  conditions  in  question  is,  **  to  guard 
against  and  correct,  as  much  as  possible,  some  of  the  errors  arising 
from  atmospheric  and  other  causes  appertaining  to  telegraphy,'*  etc. 

In  these  ^^  other  causes,"  it  cannot  be  allowed  to  embrace  defect- 
ive instruments  or  unskillful  operators,  for  the  company  are 
bound,  by  their  obligations  to  the  public,  to  provide  the  best — cer- 
tainly, to  provide  operators  of  sufficient  skill  and  intelligencey  and 
instruments  of  the  most  approved  construction.  ''Other  causes'* 
muBt  mean  only  such  causes  as  appertain  specially  to  the  busmew 
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of  telegraphy.  Def ectixe  apparatus  and  unskillfal  operators  apper* 
tain  to  business  and  public  employments  other  than  telegraphy.  A 
railroad  company  cannot  be  excused  on  failing  to  employ  competent 
engines,  and  servants  to  manage  and  conduct  thqm  and  the  trains 
to  which  they  are  attached.  If  a  loss  happens  by  reason  of  insuf- 
ficient engines,  or  by  the  incompetency  of  their  employees,  they 
are  liable. 

We  cannot  hold  that  the  printed  conditions  in  evidence,  in  this 
case,  protect  this  company  from  losses  and  damage  occasioned  by 
causes  wholly  within  their  own  controL  They  must  be  confined  to 
mistakes  due  to  the  infirmities  of  telegraphy,  and  which  are 
unavoidable. 

A  point  is  made  by  appellees,  that  the  negligence  of  appellants 
materially  contributed  to  the  loss  incurred.  This  is  a  question  of 
fact  for  tiie  jury,  and  if  it  is  established,  they  cannot  recover. 

But  we  fail  to  discover  any  evidence  of  contributory  negligence 
on  the  part  of  the  plaintiffs.  And  as  to  the  receiver  of  the  mes- 
sage, it  was  not  his  duty  to  telegraph  back  to  ascertain  the  correct- 
ness of  the  message.  The  company  was  bound  to  send  the  message 
correctly  in  the  first  instance. 

It  is  urged  by  appellees,  in  their  comments  on  the  instructions 
asked  by  plaintiffs  below,  that  the  first  two  were  properly  refused 
by  the  court,  for  the  reason  there  was  no  evidence  on  which  to 
base  them. 

There  may  have  been  no  direct  testimony  on  this  point,  but 
a  jury  is  permitted  to  infer  a  fact  from  circumstances  proved  to 
theuL  It  was  in  proof  by  John  H.  Wrenn,  and  not  attempted  to 
be  contradicted  or  questioned,  that  so  soon  as  he  received  a  tele- 
gram from  Chicago,  which  he  did  on  the  30th  of  October,  stating 
that  an  error  had  been  committed,  and  ordering  him  to  cover  the 
extra  nine  hundred  shares,  he  went  immediately  to  the  office  of  the 
company  in  New  York  and  asked  them  to  correct  it.  They  told 
him  the  error  had  not  occurred  at  their  office,  but  in  Chicago. 

We  think  the  attention  of  the  jury  was  properly  called  by  these 
instructions  to  this  testimony,  as  it  was  not  contradicted.  It  was 
in  the  power  of  the  defendants  to  show  the  mistake  did  not  occnr 
at  the  Chicago  office,  by  producing  the  original,  which  was  in  their 
possession.    This  they  tailed  to  do. 

If  the  fact  was  that  the  error  occurred  in  the  Chicago  office,  then 
the  plaintiff's  right  to  recover  is  unquestionable,  for  there  is  no 
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cxcnBe  for  failing  to  start  a  message  correctly.  That  fact  would 
show  a  defectire  instrament  or  an  unskillful  operator,  and  for  this 
the  company  would  not  be  exonerated. 

Another  point  is  made  by  appellees,  not  undeserving  notice,  and 
that  is,  a  want  of  knowledge  on  the  part  of  the  company  of  the 
importance  or  value  of  the  message.  It  is  a  sufficient  answer  to 
this  to  say,  that,  be  a  message  of  great  or  trifling  importance,  the 
company  is  bound  to  transmit  it  literally — at  least,  according  to 
some  of  the  authorities,  to  use  the  highest  degree  of  skill  and  care 
in  their  efforts  so  to  do.  But  the  dispatch  disclosed  the  nature  of 
the  business  as  fully  as  the  case  demanded.  A  similar  case  is 
reported  in  66  Penn.  262,  U.  S.  Telegraph  Co,  v.  Wenger,  The 
dispatch  was,  "  Buy  fifty  (60)  Northwestern,  fifty  (50)  Prairie  Du 
Ohien,  limit  forty-five  (46)/'  It  was  held,  this  dispatch  disclosed 
the  nature  of  the  business  to  which  it  related,  and  that  a  loss  might 
occur  if  it  was  delayed.  In  this  case  a  great  loss  has  occurred,  by 
incorrect  transmission. 

As  to  the  point  that  appellees  should  have  had  an  opportunity  to 
replace  the  stock  before  Wrenn  went  into  the  market  for  that  pur- 
pose, it  is  apparent,  from  Wrenn's  testimony,  the  company  had 
such  opportunity,  for  he  testifies  he  went  to  them,  in  New  York, 
and  requested  them  to  correct  the  error.  On  their  refusal,  on  the 
pretext  that  the  error  occurred  at  the  Chicago  office,  he  then  pur- 
chased. 

We  have  carefully  read  and  considered  all  that  has  been  written 
on  the  subject  of  the  "Art  of  Telegraphy*'  which  our  libraries  can 
furnish,  and  we  are  not  satisfied  with  the  grounds  on  which  a 
majority  of  the  decisions  of  respectable  courts  are  placed. 

In  the  first  place,  modem  telegraphy  is  not  now  an  infant  art 
It  sprang  into  existence  from  the  teeming  brain  of  one,  now  no 
more,  who  had  the  boldness  to  attempt  to  render  subservient  to  the 
wants  of  man  the  most  subtle  element  of  nature,  and  by  its  mys- 
terious potency  convey  ideas,  wants  and  wishes  to  the  farthest  limit 
of  civilization,  and  with  the  speed  of  its  kindred  element.  In  its 
infancy,  it  scarcely  ever  failed  to  perform  its  office.  Thirty  years 
have  witnessed  vast  improvements  in  the  art — a  higher  knowledge 
of  the  subtle  agent  called  into  use — more  finished  instruments,  and 
almost  perfect  skill  in  those  who  operate  them ;  so  that,  setting 
aside  atmospheric  causes  which  have  not  yet  been  provided  against, 
it  may  be  asserted  as  an  ircontestible  truth,  that,  given  a  line  of 
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irire  properly  established^  the  most  perfect  instmmentSy  and  skilled 
operators  who  exercise  their  skill  with  proper  care,  a  message, 
started  at  Chicago  for  New  York,  is  as  sure  to  reach  its  destination 
exactly  in  the  words  and  figures  in  which  it  was  started,  as  the 
lightning  is  sure  to  strike  the  object  which  attracts  it  Intelligent 
and  skillful  operators  all  admit  this.  There  is  no  reason,  the 
atmosphere  being  right,  and  all  else  right,  why  a  message,  cor- 
recUy  started,  should  not  be  correctly  transmitted  along  the  line  to 
the  end  of  the  line,  no  matter  how  many  hundred  miles  asunder 
may  be  the  point  of  its  departure  and  the  point  of  its  reception. 

If  this  be  80,  then  the  efforts  made  by  the  courts  to  excuse  those 
who  undertake  this  business,  should  not  be  imitated  or  encouraged. 

Again,  it  is  said  by  enlightened  courts,  whose  opinions  we  hare 
quoted,  that  these  forms  furnished  by  the  several  companies,  and 
they  arc  all  alike,  when  used  by  the  sender  of  a  message,  and  signed 
by  him,  becomes  a  contract  between  him  and  the  company,  by  the 
terms  of  which  he  must  abide. 

The  court  told  the  jury,  in  so  many  words,  this  form  signed  by 
appellant  was  a  contract  between  these  parties  by  which  their  lia- 
bility must  be  gauged.  We  have,  in  this  opinion,  said  something 
on  this  point — that  it  was  for  the  jury  to  determine  whether  it 
was,  or  not,  a  contract,  knowingly  executed  by  the  party,  with  the 
intention  to  be  bound  by  it 

Wo  now  desire  to  say,  it  is  not  a  contract  binding  in  law,  for 
these  reasons  :  Our  statute  makes  it  the  duty  of  telegraph  compa- 
nies to  transmit  all  messages  committed  to  them  for  purposes  <rf 
transmission,  in  the  order  in  which  they  are  received.  They  are 
bound  by  law  to  serve  all  who  apply.  They  are  public  institutions, 
established  by  public  law,  and  to  whom  is  granted  the  right  of 
eminent  domain.  Persons  who  unlawfully  injure  or  molest,  or 
destroy  any  of  their  lines,  posts,  ])ins,  etc.,  on  conviction,  are 
deemed  guilty  of  a  misdemeanor  and  liable  to  tine  or  imprisonment 
in  the  penitentiary,  or  both.  Failing  to  transmit  a  message,  or 
suppressing  a  message,  or  making  known  its  contents  to  any  one 
other  than  the  party  to  whom  it  is  addressed,  is  deemed  a  misde- 
meanor, and  punished  by  a  fine  not  exceeding  $1,000. 

By  section  4  of  the  act,  such  companies  have  the  power  to  pur- 
chase, receive  and  hold  such  real  estate  as  may  be  necessary,  etc, 
and  may  appoint  such  directors,  ofiicers  and  agents,  and  employ 
nieh  servants,  and  make  such  prudential  rules,  regulations  and  by* 
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lawB,  as  may  be  neoesaary  in  the  transaction  of  the  business,  not 
inconsistent  with  the  kws  of  this  State  or  of  the  United  States. 
Laws  of  1849,  p.  188.  This  act  imposes  upon  these  companies 
duties  to  perform  to  the  public,  which  they  must  perform  nol&na 
volens.  For  their  performance  they  are  entitied  to  a  reasonable 
compensation,  the  tariff  of  which  they  adjust  themselTes  imder  the 
power  granted  by  the  4th  section.  When  this  tariff  is  paid  by  the 
sender  of  a  message,  the  duty  of  the.  company  begins.  This  pay- 
ment is  the  consideration  for  the  performance  of  its  duty  in  each 
particular  case.  On  the  assumption,  then,  that  it  is  the  duty  of 
the  company  to  transmit  correctiy  the  message  for  which  they  haye 
leceiyed  compensation,  where,  in  law,  arises  any  obligation  on  the 
part  of  the  sender  to  repeat  the  message  ? 

The  fact  is  conceded  that  a  telegraph  company  is  the  servant  of 
the  public,  and  bound  to  act  whenever  called  upon,  their  charges 
being  paid  or  tendered.  They  are,  in  that  respect,  like  common 
carriers,  the  law  imposing  upon  them  a  duty  which  they  are  bound 
to  discharge.  The  extent  of  their  liability  is,  to  transmit  correctiy 
the  messages  as  delivered.  This  is  conceded.  But  it  is  decided  by 
all  the  courts  that  a  common  carrier  can,  by  contract,  restrict  this 
liability.  The  argument  is,  that  the  condition  for  repeating  is  such 
a  restriction,  and  being  in  writing  and  signed  by  the  sender,  is,  to 
all  intents  and  purposes,  binding  upon  him  as  a  contract. 

The  question  at  once  arises,  where  is  the  consideration  for  this 
contract?  It  does  not  move  from  the  company;  on  the  contrary, 
they  demand  of  the  sender  of  the  message  fifty  per  cent  in  addition 
for  repeating — for  assuring  the  faithfulness  of  their  own  conduct. 
We  fail  to  perceive  any  consideration  whatever  on  which  to  base 
this  so-called  contract.  It  is  not  a  contract  of  any  legal  or  binding 
force.  This  court  said,  in  lUinois  Central  Railroad  Co*  v.  Morrison 
0tal.fl2  111.  136,  that  a  common  carrier  might  restrict  his  common- 
law  liability  by  a  contract  fairly  made  with  the  shipper.  In  that 
case,  the  contract  was  special  and  under  seal,  and  for  which  the 
railroad  company  paid  a  valuable  consideration  by  reduction  of  the 
freight  charges.  That  was  a  binding  contract  for  value.  The  one 
in  question  is  not  so,  and  does  not  possess  one  of  the  essential  ele- 
ments of  a  valid  and  binding  contract  —  namely,  a  consideration. 
It  is  a  sham  and  a  delusion,  and  an  imposition  upon  the  pullic  who 
are  compelled  to  resort  to  this  agency  in  the  transaction  of  their 
business. 
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If  it  be  aoontraoty  the  sender  entering  into  it  was  nnder  a  speciei 
of  moral  duress.  His  necessities  compelled'  him  to  resort  to  the 
telegraph  as  the  only  means  through  which  he  could  speedily  trans- 
act the  business  in  hand^  and  was  compelled  to  submit  to  such  con- 
ditions  as  the  company,  in  their  corporate  greed,  might  impose,  and 
sign  such  a  paper  as  the  company  might  present.  *^  Prudential 
rales  and  regulations/'  such  as  the  company  is  authorized  by  statute 
to  establish,  cannot  be  understood  to  embrace  such  regulations  as 
shall  depriye  a  party  of  the  use  of  their  in^trumentalily,  saye  by 
coming  under  most  onerous  and  unjust  conditions. 

But  it  is  said,  a  special  agreement  might  have  been  made  for 
insurance,  in  writing.  To  do  this,  the  amount  of  risk  must  be 
specified  on  the  contract,  and  paid  at  the  time  of  sending  the 
message ;  and  as  there  is  but  one  person  in  the  world,  a  superin- 
tendent, authorized  to  make  a  contract  of  insurance,  he  must  be 
hunted  up  and  the  terms  negotiated — all  which  requires  time — 
and  a  favorable  opportunity  to  the  sender  be  irretrievably  lost.  At 
Chicago,  or  other  large  cities,  where  a  superintendent  is  supposed 
to  be,  there  might  not  be  much  loss,  but  we  are  declaring  the  law 
for  the  whole  State,  and  it  is  well  known  that  at  subordinate, 
though  important  stations,  on  telegraph  lines,  superintendents  are 
not  to  be  found;  this  provision  is  to  such  perfectly  valueless. 

As  a  iMurty,  repeating  a  message,  and  paying  flf  1y  per  cent  addi- 
tional therefor,  cannot  recover  of  the  company  to  the  extent  of  his 
loss,  we  are  free  to  say  such  a  contract,  forced,  as  we  have  shown 
it  is,  upon  the  sender,  is,  in  our  opinion,  unjust,  unconscionable, 
without  consideration,  and  utterly  void. 

The  remaining  question  is  as  to  the  damages.  As  this  case  must 
be  tried  again,  it  is  necessary  some  rule  should  be  prescribed  by 
which  the  damages  are  to  be  estimated.  As  a  general  principle, 
every  person  and  corporation  ought  to  make  good  all  damages  occa- 
sioned by  his  or  their  default.  But  it  is  not  always  easy,  in  cases 
of  this  kind,  to  state  a  general  rule.  It  has  been  said,  and  very 
properly,  that  the  great  difficulty  in  such  cases  is,  to  distinguish 
between  the  right  to  recover  and  the  amount  to  be  recovered  —  the 
line  dividing  these  two  branches  of  the  law  sometimes  vanish 
entirely.  The  best  reflection  we  have  been  able  to  bestow  on  this 
branch  of  the  case  prompts  us  to  say  the  rule  adopted  in  U.  S. 
Tdegrofh  Oo.  v.  Wmger,  supra,  in  a  similar  case,  is  a  reasonable 
rale. 
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The  message,  in  that  case,  ordered  a  purchase  of  stock,  which 
advanced  in  price  between  the  time  the  message  should  have  amved 
and  the  time  it  was  purchased  under  another  order.  The  advance 
in  price  was  held  to  be  the  measure  of  damages. 

That  message,  as  this,  disclosed  to  the  agent  of  the  telegraph 
company  the  nature  of  the  business  to  which  it  related  —  in  this 
case,  to  sell  a  certain  number  of  shares  of  stock. 

If  appellants  were  compelled  to,  and  did,  purchase  nine  hundred 
shares  of  this  stock  to  replace  tlie  stock  so  sold  by  reason  of  the  care- 
lessness of  this  company,  and  that,  in  the  interval  between  the  sell- 
ing  1,000  shares  and  the  repurchase  by  Wreen  of  the  900  shares  to 
replace  the  extra  number  of  shares  sold,  that  stock  had  advanced 
in  price,  this  advance  should  be  the  measure  of  damages.  It  is 
reasonable  to  sup}x>se  this  is  what  both  parties  had  in  view  when 
the  message  was  committed  to  the  care  of  appellees. 

In  looking  at  these  conditions  prescribed  by  telegraph  com- 
panies, this  one  in  particular  — but  they  do  not  differ,  essentially, 
from  those  of  other  like  companies  —  we  are  forcibly  impressed 
with  the  belief  that  they  are  designed  to  relieve  themselves  from  all 
responsibility.  Content  to  receive  the  money  of  the  sender,  they 
design  to  escape  all  responsibility.  Such  conditions  are  unreasonable, 
and  ought  not  to  receive  the  sanction  of  any  court. 

We  have  said,  and  we  repeat,  that  there  is  no  reason,  apart  from 
atmospheric  causes,  why  a  message  should  not  be  transmitted  pre- 
cisely as  received.  The  art  is  reduced  to  a  certainty.  That  courts 
should  not  be  swift  to  exempt  these  companies  from  liability,  is  a 
dictate  of  public  policy.  To  such  perfection  has  the  art  reached, 
that,  in  the  last  thirty  years  in  which  electric  telegraphs  have  been 
operated,  we  have  been  unable  to  find,  among  the  reported  cases  in 
this  country  and  in  England,  more  than  fifty  instituted  against  those 
companies  for  losses  occasioned  by  their  negligence.  The  messages 
sent  by  them  in  this  time  have  amounted  to  millions.  Under 
these  circumstances,  their  bold  claim  to  exemption  should  meet 
with  no  favor  from  the  courts.  The  doctrine,  to  benefit  the  public, 
must  be,  as  we  have  endeavored  to  establish,  that  a  mistake  in 
transmission  is  prima  facie  evidence  of  negligence,  and  the  burden 
is  on  the  company  to  show  the  contrary. 

If  these  companies  rely  upon  contracts  as  restricting  their  lia- 
i;ility,  it  is  incumbent  on  them  to  show  a  valid  cor  tract  freely 
Wintered  into  by  the  sender  of  the  n^essage,  and  for  a  Taluable  con- 
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nderation  paid  by  tho  company  or  acknowledged  by  the  sender. 
But  even  such  contract  will  not  relieve  the  company  from  gross 
negligence. 

On  the  most  mature  reflection,  aided  by  all  tho  light  shed  upon 
this  subject^  we  are  at  a  loss  to  understand  upon  what  principle 
telegiiiph  companies  should  be  accorded  immunity  for  their  torts, 
or  be  relieved  from  the  liabilities  voluntarily  assumed  by  them.  If 
they  desire  to  restrict  their  liability,  it  must  be  done  by  a  contract 
fairly  and  knowingly  entered  into,  and  for  a  valuable  consideration. 

Holding  these  views,  tho  judgment  of  the  court  below  must  be 
reversed^  and  the  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

Judgment  reversed. 

Non.^8ee  IVimt.  Aitemotfofiol  Tdtaravh  Co^  11  Am.  Bep^  IM  (^  Ma.  %  and  cmh 
died  In  the  note  theratix  —Bo. 


Bbktlby,  appellant,  v.  Wbllb. 

(61  nu  M.) 
J?iMriy% *- mofiffoge  cf  pertmal  propertgy  ham  afeeiedt>g. 

A  mortgage  on  peraonal  property  to  secure  a  loan  was  given  in  September, 
and  in  December  the  mortgagor  filed  his  petition  in  bankruptcy.  When  the 
mortgage  became  due  the  mortgagee  took  ponsession  of  the  property.  In 
an  action  of  replevin  brought  by  the  assignee  in  bankruptcy,  held,  (1)  that 
the  assignee  took  only  the  equity  of  redemption,  by  virtue  of  the  bankruptcy 
proceedings,  and  that  the  mortgagee  had  the  right  to  take  possession  of  the 
property ;  (2)  that  the  mortgagee  could  hold  tbe  property  although  he  knew, 
at  the  date  of  the  mortgage,  that  the  mortgagor  was  insolvent,  there  being 
no  other  evidence  that  he  had  reasonable  cause  to  believe  that  the  mortgagor 
intended  to  defraud  the  bankrupt  act. 

Action  brought  by  Charles  F.  Bentley  against  Samuel  Wells, 
to  recorer  poeBsession  of  personal  property.  The  opinion  states  the 
case. 

0.  F.  Woodruff  and  JSuetace,  Barge  <£  Dixon,  for  appellant. 
CL  /•  Johnsofiy  for  appellee. 
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Lawbencb,  0.  J.  We  held,  in  Cole  v.  Duncan^  58  IlL  17*, 
ihat  a  petition  in  bankruptcy  by  a  mortgagor,  and  a  decree  doc1ar> 
ing  him  a  bankrupt,  would  not  prevent  the  State  courts  from  tak* 
ing  jurisdiction  of  a  bill  to  foreclose  a  mortgage.  A  similar  question 
is  presented  by  this  record.  Here,  the  mortgagee  of  personal  prop- 
erty took  possession,  under  his  mortgage,  of  the  mortgaged  property, 
and  the  assignee  in  bankruptcy  brought  against  him  this  action 
of  replevin.  The  mortgage  was  made  by  one  Lincoln,  September 
28,  1868,  and  on  the  18th  of  December  thereafter,  Lincoln  filed 
his  petition  in  bankruptcy.  The  mortgage  was  given  to  secure  the 
payment  of  money  loaned. 

The  14th  section  of  the  bankrupt  law,  after  providing  that  the 
judge  or  register  shall,  by  an  instrument  under  his  hand,  assign 
and  convey  to  the  assignee  all  the  property  of  the  bankrupt,  except- 
ing certain  property  therein  exempted,  reads  as  follows:  "  Andpra^ 
vided,  further,  That  no  mortgage  of  any  vessel  or  of  any  other 
goods  or  chattels  made  as  a  security  for  any  debt  or  debts  in  good 
faith  and  for  present  consideration,  and  otherwise  valid  and  duly 
recorded  pursuant  to  any  statute  of  the  United  States  or  any  State, 
shall  be  invalidated  or  affected  hereby,^' 

This  language  is  certainly  sufficiently  explicit.  The  mortgage 
was  not  ^^  in vsJidated  or  affected  "  by  the  subsequent  proceedings 
m  bankruptcy,  and  when  the  debt  secured  by  it  became  due,  the 
mortgagee  had  the  same  right  to  take  possession  of  the  mortgaged 
property  that  he  would  have  had  to  take  possession  of  his  own  if 
he  had  had  any  temporarily  in  the  custody  of  the  mortgagor  at  the 
time  of  filing  the  petition.  The  assignee  in  bankruptcy  took  only 
the  equity  of  redemption.  The  lien  of  the  mortgagee  remained 
unimpaired,  as  did  also  his  right  to  assert  it  in  any  legal  manner. 

We  have  not  access  to  the  cases  cited  in  Bump  on  Bankruptcy, 
from  the  Bankrupt  Register,  but  if  any  of  them  hold  a  different 
doctrine  from  this,  we  should  decline  to  follow  them. 

It  i^  rzrther  urged  by  the  appellant  that  the  mortgage  was  invalid 
beca  ise  the  mortgagor  was  insolvent  when  he  made  it,  and  this  fact 
waf  cnown  to  the  mortgagee.  But  to  render  the  mortgage  void, 
ins  'tncy  alone,  and  the  knowledge  of  it  on  the  part  of  the  mort- 
gagee, are  not  sufficient.  It  is  also  necessary,  under  the  35th  sec- 
tion of  the  act>  that  the  mortgage  should  be  made  '*  in  fraud  of  the 
provisions  of  this  act,"  and  that  the  mortgagee  should  have  reason 
ADle  cause  to  believe  that  such  was  the  object  of  the  mortgagor. 
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The  fint  olanse  of  the  section  relates  to  transfers  of  property 
made  with  a  view  to  give  a  preference  between  creditors,  and  'Mn 
fraad  of  the  law,"  and  avoids  the  transfer,  if  made  within  four 
months  before  filing  the  petition.  The  second  clause  avoids  all 
transfers,  including  sales  made  six  months  previous  to  the  petition, 
m  contemplation  of  insolvency,  with  a  view  to  pre.vent  the  bank- 
rupt's property  from  coming  to  the  assignee,  or  to  defeat  in  any 
way  the  object  of  the  act  This  clause,  however,  like  the  other, 
requires,  in  order  to  avoid  the  transfer,  not  only  the  fraudulent 
intent  on  the  part  of  the  grantor,  but  that  the  grantee  should  have 
reasonable  cause  to  believe  in  the  existence  of  such  intent  This 
is  the  express  provision  of  both  clauses  of  the  section,  and  the  only 
reasonable  construction  it  can  receive  is  that  the  grantee  or  mort- 
gagee should  have  reasonable  cause  to  believe  that  the  grantor  or 
mortgagor  intends  to  avail  himself  of  the  bankrupt  act,  and  that 
the  transfer  or  mortgage  is  made  for  the  purpose  of  preventing  the 
distribution  of  his  property  required  by  that  act,  or  at  least  that 
such  is  one  of  his  purposes. 

It  would  be  very  unjust,  and  would  greatly  embarrass  the  opera- 
tions of  trade,  if  it  should  become  the  settled  construction  of  this 
law  that  every  sale  of  property,  even  for  a  full  consideration,  and 
in  the  utmost  good  faith,  or  every  mortgage  in  equal  good  faith, 
must  be  held  void  because  the  vendor  or  mortgagor  is  known  at  the 
time  to  be  in  straightened  circumstances,  and  within  four  months 
thereafter  petitions  to  be  declared  a  bankrupt  This  cannot  have 
been  intended  by  the  framers  of  the  bankrupt  act,  and  the  lan- 
guage of  the  act  justifies  no  such  construction.  A  sale  or  mort- 
gage, otherwise  unobjectionable,  is  not  avoided  by  a  subsequent 
bankruptcy,  unless  made  in  fraud  of  the  act,  or,  in  other  words, 
with  a  view  of  seeking  the  benefits  of  the  act,  and  at  the  same  time 
defeating  its  requirements,  and  the  vendee  or  mortgagee  must  have 
reasonable  grounds  for  believing  in  the  existence  of  such  fraudulent 
intent  This  fraudulent  intent  is  not  shown  merely  by  the  sub- 
sequent bankruptcy,  and  the  fact  that  the  bankrupt  was,  at  the 
time  of  the  sale  or  mortgage,  unable  to  pay  his  debts,  and  that  the 
▼endee  or  mortgagee  Lad  good  reason  to  know  that  fact.  That  is 
all  that  is  shown  in  this  case. 

If  the  framers  of  the  law  had  intended  tnis  proof  alone  to  be 
sufficient  — if  the  fraudulent  intent  is  to  be  interred,  as  a  legal  pre- 
sumptDiOQ    from  the  mere  proof  of  insolvency,  ana  a  reasonable 
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knowledge  tibereof — why  did  they  require,  in  addition  to  these 
fects^  the  existence  of  a  fraudulent  intent,  and  that  the  mortgagee 
should  haye  reasonable  cause  to  belieTe  in  its  existence  ?  Why 
speak  of  fraudulent  intent  at  all  ?  No  reason  can  be  given.  As 
they  required  both  facts  to  be  proved  before  avoiding  the  transfer, 
it  is  impossiblaf or  us  to  believe  they  intended  one  fact  to  be  inferred 
as  a  le^  consequence  from  the  existence  of  the  other.  When  a 
statute  provides  that  a  certain  result  shall  follow  from  the  proof  of 
two  defined  facts,  the  courts  have  no  right  to  say  the  result  shall 
follow  merely  from  the  proof  of  one.  This  is  making,  not  constm* 
ing,  a  statute. 

The  same  construction  must  be  given,  in  this  respect,  to  the 
second  clause  of  the  section  as  to  the  first.  That  the  act  should 
declare  void  a  sale,  even  for  full  consideration,  if  made  to  prevent 
the  property  or  its  equivalent  from  coming  to  the  assignee  in  bank- 
ruptcy, we  can  well  understand.  Such  a  sale  would  be  in  fraud  of 
creditors.  But  we  cannot  hold  that  the  purchaser  of  property  in 
good  faith  is  liable  to  have  it  taken  from  him  by  an  assignee  in 
bankruptcy  merely  because  he  had  good  reason  to  know,  at  the  time 
of  the  purchase,  that  the  vendor  was  unable  to  pay  his  debts,  and 
because  the  vendor  does,  within  six  months,  file  a  petition  in  bank* 
mptcy.  Men  may  be  practically  insolvent,  that  is,  unable,  with 
the  property  then  owned  by  them,  to  pay  their  debts,  and  suspected 
(o  be  so  by  the  community,  and  yet  continue  in  business,  with  no 
expectation  of  going  through  bankruptcy,  but  laboring  on  the  con- 
trary to  retrieve  their  circumstances,  and  often  succeeding  in  the 
^ori  Yet,  the  construction  contended  for  would  practically  con* 
demn  every  such  man  to  bankruptcy,  since  no  purchaser  from 
him  could  be  secure  of  his  title,  and  no  creditor  could  take  a  mort- 
gage  from  him  and  extend  the  time  of  payment  of  his  debt  with 
any  confidence  that  his  security  would  not  be  taken  away.  The 
injustice  and  impolicy  of  such  a  construction  are  very  apparent^ 

We  find  no  error  in  this  record. 

Judgment  affirmed. 
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Adams  Express  Compaky^  appellant^  v.  Stbttaksbs. 

(QIIU.  184.) 
Chmmon  carrier  —  Bxpreas  company  —  UmiikAum  of  liabQUy 

ChMidf  to  the  value  of  over  $400  were  shipped  by  expreas,  the  bill  of  lading 
glYen  by  company  stipalating  that  it  should  not  be  liable  In  case  of  loM 
beyond  $50.  The  goods  were  lost ;  and  in  an  action  to  recover  therefor,  the 
eompany  claimed  that  it  was  liable  only  to  the  extent  of  $50.  HM,  that  the 
measure  of  liability  was  the  value  of  the  goods.  Such  a  limitation  in  a  bill 
of  lading  does  not  excuse  the  carrier  from  the  exercise  of  ordinary  care,  even 
when  assented  to  by  the  shipper  ;  and  where  the  goods  ftdl  to  arrive  at  their 
destination  and  the  carrier  does  not  show  the  manner  of  their  loss,  the  pre- 
sumption arises  of  want  of  ordinary  care. 

The  sssent  of  a  shipper  to  the  limitations  in  a  bill  of  lading  is  not  necessarily 
to  be  presumed  from  the  acceptance  of  the  bilL    {See  note,p,  60.) 

AcnoN  by  Lonis  Stettaners  and  others  against  the  Adams 
Express  Company  to  recover  the  value  of  goods  shipped  by  defend- 
ant as  carrier  of  goods.     The  opinion  states  the  case. 

S.  G.  Aaay  and  Hawes  £  Lawrence^  for.  appellant. 

Rosenthal  £  Pence,  for  appellee. 

Lawrence,  C.  J.  This  was  an  action  brought  by  the  appellee 
against  the  Adams  Express  Company  to  recover  the  value  of  certain 
merchandise  shipped  from  New  York  to  Chicago.  The  case  was 
sabmitted  to  the  court  upon  the  following  agreement  as  to  the  facts, 
with  liberty  to  both  parties  to  introduce  other  testimony  : 

''It  is  hereby  stipulated  and  agreed  that  the  merchandise  in  con- 
troversy was  ordered  by  plaintiffs,  merchants  in  Chicago,  Illinois,  of 
Etttter,  Luckemcyer  &  Co.,  merchants  in  the  city  of  New  York,  in 
the  usual  course  of  trade,  and  that  plaintiffs  ordered  said  New 
York  merchants  to  ship  said  merchandise  to  them  at  Chicago  by 
the  defendant,  which  is  an  express  company  and  common  carrier. 
The  value  of  the  goods  at  the  time  of  loss,  September  13th,  A.  D. 
1870,  was  $415.50.  The  consignors,  said  New  York  merchants, 
ihipped  said  goods  by  defendant's  company,  and  received  from  the 
defendant  the  paper  hereto  annexed.     The  goods  were  not  deiiverod 
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to  plaintifb;  but  were  lost  in  trandi  No  statement  of  the  yalnt 
of  the  goods  was  made  at  time  of  shipment.  Tlie  same  oon* 
signers,  a  short  time  before  this  shipment,  shipped  a  package  by 
same  company,  of  greater  yalne  than  $50,  to  other  parties  (not  plain- 
tiffs). Those  goods  were  also  lost  A  receipt  similar  to  one  above 
was  giren  to  consignors  at  time  of  shipment  The  consignors  claimed 
tlie  full  yalne  of  goods  lost,  which  was  at  first  refused  on  the  ground 
that  company  claimed  not  to  be  liable  for  more  than  $50,  but  was 
finally  paid  by  the  company.  At  the  time  of  payment,  which  was 
before  the  goods  in  controversy  were  shipped,  the  company  informed 
the  consignors  that  in  all  shipments  thereafter,  if  they  wished  to 
hold  the  company  liable  for  more  than  $50,  they  must,  at  time  of 
shipment,  state  the  real  value  of  package  shipped  ;  that  plaintiffs 
did  not  know,  at  the  time  of  the  shipment  to  them,  of  the  fore- 
going information  by  defendant  to  consignors.  Both  parties  may 
introduce  other  legal  testimony  on  hearing.'' 

"fhe  bill  of  lading,  which  was  introduced  in  connection  with  the 
foregoing  agreement,  contains  various  stipulations  printed  under- 
neath the  receipt  for  the  goods,  one  of  which  is  that  the  company 
shall  not  be  liable  beyond  the  sum  of  $50,  at  which  the  goods  for- 
warded are  to  be  valued,  unless  otherwise  therein  expressed,  or 
jnless  specially  insured,  and  so  specified  in  the  receipt 

The  detendant  claimed  it  was  liable  under  this  provision  only  cc 
a  judgment  of  $50.  The  court  held  otherwise,  and  gave  judgment 
for  the  value  of  the  goods. 

This  court  has  several  times  held  that  provisions,  like  the  one 
under  consideration,  annexed  to  ttit  receipt  in  a  bill  of  lading,  do 
not  release  the  carrier  from  his  couimon-law  h  bility  unless  the 
assent  of  the  shipper  to  such  limitation  is  sh.^w  ..  and  chat  such 
assout  is  not  necessarily  to  be  presumed  from  the  aiA^eptance  of  iiio 
bill  of  lading.  Adams  Express  Co,  v.  Haynes,  42  III.  90  ;  West(^rn 
Transportation  Co.  v.  Newhall,  24  id.  466  ;  Buckland  v.  Adama 
Express  Co,,  97  Mass.  125.  It  is  urged  that  the  evidence  in  this 
case  shows  what  must  be  considered  as  an  assent.  It  is  not  neces* 
sary  to  discuss  that  question,  as  the  judgment  must  be  affirmed  upon 
luiother  ground. 

Even  if  it  should  be  conceded  that  the  shipper,  in  this  case,  niudt 
be  considered  as  having  assented  to  the  terms  of  the  bill  of  lading, 
we  cannot  hold  the  carrier  excused  from  the  exercise  of  reasonable 
and  ordinary  care.     Courts  nave  .)ften  had  occasion  to  express  theif 
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ragret  that  oommon  carriers  have  been  permitted,  eyen  by  contraoty 
to  di8chai{;e  themaelveg  from  the  obligatious  imposed  by  the  sain* 
taij  roles  of  the  common  law.  Practical  monopolies  as  they  often 
•le,  nnder  the  modem  system  of  railway  transportation,  they  seek 
to  impose  their  own  terms  npon  the  public  and  compel  the  shipper 
to  accept  such  bills  of  laa'ng  as  they  may  choose  to  issne,  or  not  to 
ship  at  all.  The  exemption  relied  npon  by  the  defendant  in  the 
present  case  famishes  an  illustration.  It  is  very  unreasonuble  in 
the  carrier  to  say  that  it  will,  iu  no  events  be  liable  beyond  the  sum 
of  $50  in  the  absence  of  a  speci.vl  contract,  though  it  may  have 
receiyed  much  more  than  that  sum  merely  in  'he  way  « f  freight. 
If  common  carriers  desired  to  desil  fairly  with  the  public,  it  would 
be  yery  easy  for  them  to  require  the  shipper  to  specify  the  yaluo  of 
the  merchandise  and  insert  the  amount  in  the  receipt^  making  their 
charges  in  proportion  to  their  liability.  If  the  shipper  should 
falsely  state  the  yalue  he  could  not  complain  at  being  held  to  his 
own  yalnation. 

In  order  to  preyent  the  carrier  from  releasing  himself,  by  con- 
tract,  from  all  liability,  courts  haye  laid  down  themle  aboye  stated, 
that  he  cannot,  eyen  by  contract,  exempt  himself  from  the  exercise 
of  reasonable  care.  lUinais  Central  Railroad  Co.  y.  Morrison,  19 
m.  136 ;  Adams  Express  Co.  y.  Haytiee,  42  id.  90 ;  If.  J.  Steam 
Na9.  Co.  y.  Merekantf  Bank,  6  How.  (U.  S. )  382 ;  Fork  Co.  y. 
Central  R.  R.  Co.,  3  Wall  113 ;  Farnham  v  ^amden  d  Ambon 
RaUroad  Co.,  66  Penn.  St.  58. 

They  haye  also  established  the  further  principle  that,  where  the 
goods  fail  to  arriye  at  their  destination  and  the  carrier  does  not 
show  the  manner  of  their  loss,  the  presumption  ariseci  HgalitSt  him 
nf  want  of  ordinary  care.    Adams  Express  Co.  t.  Hagnea,  42  111.  89 
Am/eriean  Express  Co.  y.  Sands,  55  Penn.  St  140 ;  Dai^ideon  y 
Graham,  2  Ohio  St.  131. 

This  rule  is  reasonable  and  just.  The  carrier  alone  has  it  iu  his 
power  to  show  what  has  become  of  the  goods,  or  why  they  were  no^ 
duly  deliyered.  He  has  the  means  of  tracing  them  from  the  moment 
of  tiieir  shipment.  The  shipper  has  not.  He  can  only  show  that 
he  deliyered  them  safely  to  the  carrier,  and  unless  the  rule  in  ques- 
tion is  applied,  the  shipper  would  practically  have  no  remedy,  eyen 
though  his  goods  had  been  plundered  by  the  yery  servants  of  the 
carrier.  It  woidd  yery  rarely  be  in  his  power  to  make  the  necessarj 
proof. 
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In  the  oase  before  txa,  the  defendant  made  no  proof  wha^Ymt, 
ihowing  why  the  goods  had  not  arriyed.  The  presumption  then 
mnst  be  indulged  that  there  was  the  absence  of  reasonable  oare, 
and  in  that  eyent  the  defendant  cannot  excose  itself,  eyen  by 
oontiBct» 

Judgment  affirmed, 

Non.— In  OkHMnlMmir  T.  Tke  United  SUUm  Bxpmm  Cbi,  9  Alb.  Law  J.  IV,  the  wuae 
oomt  held  (1874)  that  where  e  deuae  in  the  receipt  giTen  by  an  expreai  oanipany  rBatricta 
the  liabiUtj  of  the  oompany  to  |fiO  nnlen  the  ralue  of  the  package  fii  atated  fai  the  reoeipt, 
■Qoh  ram  la  the  Umlk  of  j>cofeiy  Cor  a  ahigle  paokase  hi  oaae  oC  loai  where  no  vahM  la 


Stkelb,  appellant,  y.  Buck. 

«aiU.848J 

Bemi'^perfbrmanee  of  condition  rondorod  impomtbte, 

▲  snd  B  dutfteied  a  yeasel  and  gave  a  bond,  with  C  aa  Bxmtj,  eondittonad  fox 
her  letom  at  a  certain  time  in  good  order.  The  veoael  waa  destroyed  in  a 
gale  bj  the  **  act  of  Qod."  Held,  that  the  obligors  were  not  released  from 
liability  on  the  bond. 

AonoK  by  E.  A.  Buck  against  Charles  Vogell,  William  B. 
Crandall  and  (Jeorge  Steele  on  a  bond.  The  opinion  states  the 
case. 

MiUer,  Van  Arman,  Frost  A  Lewis,  for  appellants. 

Bae  S  MUcheUf  for  appellee. 

Soon,  J.  This  was  an  action  of  debt,  brought  by  the  appellee 
on  a  bond  giyen  by  Charles  Vogell  and  William  B.  Crandall,  as 
principals,  and  the  appellant,  Steele,  as  surety,  to  secure  the  per- 
formance of  the  coyenants  of  a  charter-party  bearing  eyen  date 
with  the  bond.  The  charter-party  was  in  the  usual  form,  and,  by 
its  terms,  Vogell  and  Crandall  were  to  haye  the  exclusiye  use  and 
possession  of  the  propeller  ^*  Equator,"  to  man  and  run  her  during 
the  season  of  1869,  to  be  employed  in  the  business  of  commerce 
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and  narigation  upon  the  lakes  and  navigable  waters  connecting  the 
same ;  and  for  the  nse  of  the  vessel  they  were  to  pay  a  stipulated 
price,  and  in  addition  thereto,  it  contained  an  express  covenant 
that  they  wonld  deliver  the  propeller  at  the  port  of  Chicago  at  the 
close  of  the  navigation  season  for  that  year,  in  as  good  and  sound 
condition  as  she  then  was,  reasonable  use  and  wear  excepted. 

Two  specific  breaches  were  assigned  on  the  covenants  contained 
in  the  bond:  first,  that  Vogell  and  Crandall  did  not  pay  the  stipu- 
lated snms  for  the  use  of  the  vessel ;   and,  second,  that  they  did 
not  return  it  at  the  close  of  the  season  of  navigation  of  the  year 
1869,  as  by  the  terms  of  the  charter-party  they  were  bound  to  do. 
It  is  not  claimed  that  there  is  any  thing  duo  for  the  use  of  the 
▼essel,  and  the  main  question  in  the  case  arises  upon  the  construc- 
tion and  legal  effect  of  the  covenant  contained  in  express  terms  in 
the  bond  as  declared  on  in  the  second  breach,  as  well  as  in  the 
charter-party,  "  to  return  and  give  up  the  said  propeller  "  Equator" 
to  the  said  E.  A.  Buck,  his  executors,  administrators,  and  assigns, 
or  his  or  their  order,  at  the  port  of  Chicago,  at  the  close  of  the 
said  season  of  the  year  1869,  in  as  tight,  staunch  and  good  condi- 
tion as  she  now  is,  reasonable  wear  and  tear  excepted." 

Whatever  would  discharge  the  liability  of  Vogell  and  Crandall 
would  of  course  operate  as  an  acquittance  to  the  appellant  Steele, 
who  was  only  their  surety  on  the  bond. 

Evidence  was  tendered  on  the  trial  in  the  court  below  to  prove 
thaty  before  suit  was  brought,  and  while  Vogell  and  Crandall  were 
in  possession  of  the  propeller  ''  Equator,"  and  while  they  were  using 
and  employing  her  under  the  charter-party  on  the  waters  of  Lake 
Michigan,  to  wit:  on  the  18th  of  November,  1869,  and  before  any 
breach  of  the  condition  of  the  bond,  the  propeller  was  overtaken 
by  a  gale,  and  was,  by  force  and  violence  of  the  wind  and  waves, 
and  without  any  fault  or  negligence  on  the  part  of  Vogell  and 
Crandall.  or  those  navigating  her,  broken  to  pieces  and  sunk  in 
the  waters  of  the  lake,  and  become  and  >vras  utterly  lost  and 
destroyed. 
The  court,  on  objection  being  made,  rejected  the  evidence. 
This  ruling  of  the  court  raises  the  principal  question  in  the  case: 
whether  Vogell  and  Crandall  were  excused  from  the  performance 
of  the  covenant  in  the  charter-party,  to  secure  which  tlie  bond 
had  been  executed  that  required  them  to  deliver  the  propeller  to 
the  appellee  at  the  port  of  Chicago,  in  consequence  of  its  destruo- 
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tion  by  the  i>eiilB  of  the  sea,  or  by  what  ia  commonly  called  ''the 
act  of  God.'* 

It  ifl  insisted  by  the  counsel  for  the  appellants  that,  when  the 
performance  of  a  contract  has  become  impossible  by  the  act  of 
Gtod,  the  party  is  relieyed  from  the  obligation  to  perform,  and 
that  this  role  is  especially  applicable  to  the  liability  of  a  bailee  of 
personal  property,  eyen  though  it  arises  upon  an  express  contract, 
and  is  especially  applicable  to  the  covenant  to  deliyer,  or  surrender 
ap,  the  property  of  another  receiyed  by  the  obligor  or  bailee,  eyen 
though  such  obligor  be  a  common  carrier,  as  to  whom  the  law 
applies  the  strictest  rule  of  liability,  and  that  the  coyenant  for  the 
breach  of  which  this  action  is  brought  is  of  this  character. 

If  no  distinction  can  properly  be  taken  between  obligations 
created  by  law,  arising  out  of  implied  contracts,  and  where  the 
contract  itself  expressly  creates  the  duty  or  charge,  then  the  rule 
of  law  insisted  upon  might  be  maintained,  at  least  to  a  limited 
extent 

The  general  doctrine  is,  as  laid  down  in  Paradine  y.  Jatne^ 
Aleyn,  27,  cited  in  3  Bos.  &  Pul.  420:  ''Where  a  party,  by  his 
own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident  by  ineyi- 
table  necessity,  because  he  might  have  provided  against  it  by  his 
own  contract."  And  as  said  by  Mr.  Justice  Ghambbe,  in  the 
latter  case:  "If  a  party  enter  into  an  absolute  contract,  without 
any  qualifications  or  exceptions,  and  receives  from  the  party,  with 
whom  he  contracts,  the  consideration  for  such  engagement,  he 
must  abide  by  the  contract,  and  either  do  the  act  or  pay  dam- 
ages, his  liability  arising  from  his  own  direct  and  positive  under- 
taking.''  To  the  same  effect  are  the  following  cases:  Bacon  etaL 
V.  Cobb  et  cU.,  45  111.  47*;  Mill  Darn  Foundry  v.  ffovey,  21  Kck. 
441  ;  Demott  v.  Jones^  2  Wall.  1 ;  School  Trustees  v.  Bennett,  3 
Dutch.  518 ;  Bullock  v.  Dommitt,  6  Term,  650 ;  Brennock  v. 
Pritchardy  id.  750. 

The  principle  that  lies  at  the  foundation  of  the  series  of  author- 
ities, English  and  American,  on  this  question,  is,  that  the  party 
must  perform  his  contract,  and  if  loss  occurs  by  inevitable  acci- 
dent, the  law  will  let  it  rest  upon  the  party  who  has  contracted 
that  he  will  bear  it. 

The  rule  is  a  just  one,  and  has  its  foundation  in  reason,  for,  if 
he  did  not  intend  to  bear  the  loss,  it  is  natural  to  presume  that  he 
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WDold  have  stipulated  agaiiist  it  It  tends  to  promote  justice  by 
legarding  the  sanctity  of  contracts.  In  some  instances  it  may 
work  a  hardship  ;  so  do  all  general  rules  ;  but  they  are  none  the 
less  indispensable  in  the  affairs  of  life  for  that  reason. 

There  have  been  exceptions  allowed  in  obligations  taken  in  iudi* 
cial  proceedings,  such  as  recognizances  and  replevin  bonds.  lo 
nscognizanoes,  if  the  person  die,  the  liability  of  the  surety  is  dis- 
charged. So,  too,  in  regard  to  an  obligation  to  deliyer  a  living  ani- 
mal. If  it  die,  the  obligor  is  excused  from  performance.  The 
same  principle  prevails  where  a  party  agrees  to  render  personal 
service,  to  work  for  a  stipulated  period,  or  to  do  a  certain  class  of 
work  that  cannot  be  performed  by  another,  and  dies  before  the 
COD  tract  is  completed,  the  obligation  is  discharged.  Schwartz  v. 
Saufulers,  46  111.  22. 

But  where  the  party  may  perform  the  contract,  and  has  not  pro* 
▼ided  for  the  dispensation,  the  law  will  not  do  it  for  him.  Where 
a  tenant,  for  example,  has  covenanted  to  repair,  and  the  buildings 
are  destroyed  by  fire,  or  lightning,  or  the  act  of  Ood,  as  it  is  termed, 
the  tenant  must  rebuild  upon  the  demised  premises.  The  reason  is 
obvious.  He  has  contracted  expressly  to  do  it,  and  it  is  possible 
for  him  to  restore  that  which  has  been  destroyed,  and  if  he  does 
not  do  it,  he  must  respond  in  damages.  By  rebuilding,  it  will 
answer  the  covenant  to  repair,  and  he  cannot  avoid  his  obligation 
by  reason  of  the  destruction  of  the  building,  even  without  fault  on 
his  part.  It  is  the  contract,  and  he  must  perform  it.  It  is  pos- 
aible  for  him  to  comply,  and  the  law  will  not  excuse  performance. 

A  distinction  has  been  taken  between  implied  contracts,  or  such 
as  the  law  raises,  and  express  contracts.  The  performance  of 
duties  implied  by  law  may  be  excused  when  performance  becomes 
impossible  by  inevitable  accident,  but  a  duty  or  charge  created 
by  the  express  terms  of  an  agreement  may  not  be  so  excused. 

In  Havey's  casSy  21  Pick.  47,  Mr.  Chief  Justice  Shaw  says  : 
''The  distinction  is  now  well  settled  between  an  obligation  or  duty 
imposed  by  law,  and  that  created  by  covenant  or  act  of  the  party. 
When  the  law  creates  a  duty,  and  the  party  is  disabled  from  per* 
forming  it,  without  any  fault  of  his  own,  the  law  will  excuse  him, 
as  in  waste  to  a  tenant  if  the  same  be  destroyed  by  a  tempest  or 
enemies,  the  lessee  will  be  excused ;  but  where  the  party,  by  his 
own  contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  notwithstanding  any  accident  by  inevitable  neoes- 
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sity,  becauBO  he  might  have  provided  against  it  by  his  contract,' 
and  citoB  2  Wm.  Saund.  422  a,  note  2. 

The  reason  given  for  the  rule  is,  that  when,  if  an  event  happen 
which  will  occasion  loss  to  one  or  the  other  contracting  parties,  yet 
the  party  who  contracts  that  the  event  shall  not  happen,  although 
ho  may  be  unable  to  perform  his  contract  by  reason  of  the  act  of 
God,  he  shall  stand  the  risk  and  make  good  the  loss.  The  party 
cotiti*acting  assumes  the  responsibility  for  the  consequences  that  may 
follow,  if,  for  any  cause  whatever,  he  may  be  unable  to  perform  hii 
contract.     He  is  an  insurer  to  the  extent  of  making  good  the  loss. 

The  covenant  in  the, bond  declared  on  is  of  this  character.  It  ia 
absolute  in  its  terms.  It  is  a  positive  undertaking  by  Vogell  and 
Crandall  to  restore  the  propeller  at  the  end  of  the  season  for  which 
it  was  hired,  notwithstanding  it  might  be  destroyed  by  the  perils  of 
the  sea.  The  charter-party  itself  provides  for  the  return  of  the 
propeller,  and  if  this  was  aU  the  contract  between  the  parties,  there 
might  be  some  reason  for  insisting  that  it  creates  no  higher  obliga- 
tion than  the  law  imposes.  The  charterers  in  this  instance  had 
given  the  bond,  which  is  the  subject  of  this  action,  with  security 
for  the  performance  of  this  very  covenant  in  the  charter-party. 

We  are  at  a  loss  to  understand  what  is  wanting  to  make  this  an 
express  covenant  to  re-deliver  the  propeller  at  the  end  of  the  navi- 
gation season,  even  to  making  the  charterers  insurers  against  the 
perils  of  the  sea.  Whence  the  necessity  for  the  bond  and  security, 
if  it  was  not  the  express  agreement  and  intention  to  charge  the 
charterers,  if  the  propeller  was  lost  by  the  perils  of  navigation  ? 
If  it  were  simply  that  the  charterers  should  restore  the  proi>eller,  in 
case  it  were  not  lost,  the  charter-party  imposed  that  obligation,  and 
there  could  be  no  necessity  for  taking  the  bond.  Only  two  cove- 
nants contained  in  the  charter-party  are  specifically  named  in  the 
bond  :  first,  the  payment  of  the  agreed  price  for  the  use  ;  and,  sec- 
ond, for  the  return  of  the  propeller.  The  payment  of  the  hire  was 
a  minor  consideration,  and  doubtless  the  main  covenant  in  the  char- 
ter-party that  the  bond  was  given  to  secure,  was  the  covenant  to 
return  the  propeller.  No  other  construction  can  reasonably  be 
given  to  it,  than  that  it  was  an  absolute  undertaking  on  the  part  of 
the  appellant  Steele,  that  the  charterers  should  return  the  propeller 
at  the  end  of  the  navigation  season,  notwithstanding  the  perils  d 
the  sea.  His  obligation  was  absolute,  that  they  diould  perform 
that  covenant  in  the  charter-party. 
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The  case  of  Madeiros  y.  HiU^  8  Bing.  230,  cited  \j  coaneel,  ia 
not  in  conflict  with  the  views  we  have  expressed.  In  that  case  it 
was  held  that  it  was  no  defense  to  an  action  on  a  charter-party  for 
not  sailing  on  the  Yoyage  toward  the  port  agreed  upon,  that  the 
port  was  in  a  state  of  blockade,  if  the  defendant  knew  the  condi- 
tion of  the  port  at  the  time  of  entering  into  the  charter-party. 
The  mie  in  Paradine  y.  Jaine  was  applied* 

Taylor  t.  Caldwdl,  113  Eng.  0.  L.  836,  does  not  seem  to  ns  to 
be  exactly  in  point  The  contract  was  for  the  use  of  a  music  hall 
for  certain  days  named,  in  the  future.  Before  either  party  had 
entered  upon  the  execution  of  the  contract,  the  hall  was  destroyed 
by  fire.  It  was  held,  that  the  parties  must  have  contracted  with 
reference  to  the  continued  existence  of  the  thing  which  constituted 
the  foundation  of  what  was  to  be  done.  The  hall  having  ceased  to 
exist,  without  fault  of  either  party,  it  was  held  that  both  parties 
were  discharged  from  the  performance  of  their  respectiye  obliga- 
tions. Mr.  Justice  Blaokburk,  in  deliyering  the  judgment  of  the 
court,  said  :  *^  There  seems  to  be  no  doubt  that,  where  there  is  a 
positiYe  contract  to  do  a  thing,  not  in  itself  unlawful,  the  contrac- 
tor must  perform  it  or  pay  damages  for  not  doing  it,  although,  in 
consequence  of  unforseen  accidents,  the  performance  of  his  con- 
tract has  become  unexpectedly  burdensome,  or  even  impossible  f* 
but  takes  the  case  out  of  the  general  rule  on  the  ground  that  the 
parties  in  that  case  must  have  contracted  with  reference  to  the  con- 
tinued existence  of  the  thing  which  formed  the  basis  of  the  con- 
tract, on  the  principle  of  the  civil  law  that  such  an  exception  is 
implied  in  every  obligation  of  that  character. 

The  brig  OascOy  Davies'  R  184,  illustrates  no  principle  involved 
in  the  decision  of  this  case. 

Ames  V.  Belden,  17  Barb.  513,  may  be  distinguished  from  the 
case  at  bar.  There  the  action  was  on  the  charter-party  containing 
equivalent  words  to  those  of  the  charter-party  in  this  case,  and  it 
was  held  that  a  covenant  to  insure  should  never  be  implied  ;  a  cov- 
enant of  that  nature  not  appertaining  to  contracts  of  bailment. 

Here  the  action  is  not  on  the  charter-party,  but  upon  a  bond 
expressly  conditioned  for  the  performance  of  the  covenants  of  the 
charter-party. 

The  case  of  Bacon  et  al,  y.  Cobb  ei  aL,  45  111.  47,  is  an  author* 
ity  against  the  position  assumed  by  the  appellant. 

The  court  cites  the  case  of  School  Trustees  v.  Bennett ^  3  Dutch. 

Vol.  XIV,  — 9 
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613,  which  announoes  the  well-recognized  principle  that,  where  one 
of  two  innocent  persons  most  sustain  a  loss,  the  law  casts  the  bur- 
den upon  the  party  who  agreed  to  sastain  it,  or  rather  leases  it 
whore  the  parties,  by  their  agreement,  placed  it 

Such  is  the  character  ol  this  transaction.  Vogell  and  CrandaU, 
by  the  terms  of  the  charter-party,  agreed  to  return  the  propeller 
at  the  end  of  the  nayigation  season,  and  the  appellant  Steele,  as 
their  surety,  expressly  agreed,  by  the  terms  of  the  bond,  which  ia 
the  subject  of  this  action,  that  they  should  perform  that  coyenant 
in  the  charter-party.  The  parties  did  not  provide,  by  their  con- 
tract, for  any  excuse  in  case  of  the  destruction  of  the  propeller  by 
reason  of  any  accident  arising  from  inevitable  necessity,  and  the 
law  wOl  not  supply  the  omission  for  the  contracting  party.  Having 
failed  to  make  provision  for  their  protection  in  case  of  disaster,  the 
parties  cannot  now  set  up,  as  an  excuse  for  the  non-compliance 
with  the  express  terms  of  the  bond,  that  the  propeller  was  destroyed 
by  the  perils  of  the  sea,  and  the  evidence  as  to  its  destruction  was 
properly  rejected. 

The  mere  fact  that  the  vessel  was  insured  for  the  benefit  of  the 
appellee  would  constitute  no  defense  to  the  action.  Had  the 
appellant  offered  to  prove  that  the  appellee  had  received  the  insur- 
ance money,  it  is  conceded  that  no  valid  objection  could  have  been 
interposed.  He  could  have  but  one  satisfaction  for  the  loss  of  his 
property.     This  they  did  not  offer  to  do. 

The  court  ruled  correctly  in  excluding  the  evidence  tendered,  and 
the  judgment  must  be  affirmed. 

JudgmmU  4Kfirm/^L 


Shxldok,  J.,  delivered  a  dissenting  opinion* 
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BsBBSLSBy  plaintiff  in  error,  y.  Kbht. 

(Sim.  498.) 

Mkrried  vaman — conveyance  of  real  oHaU — ioh&n  void, 

fhb  ■Utate  of  Illinoia  provided  that  it  shoald  be  lawful  for  the  husband  and 
wife  to  execute  a  deed  of  her  real  estate.  A  wife,  without  the  concorrenoe 
of  her  husband,  executed  a  separate  deed  of  trust  of  her  real  estate  to 
secure  pajment  of  a  promissory  note  given  by  herself  and  husband  for  his 
debt.  Held,  that  the  deed  was  void.  It  is  only  in  the  precise  mode  pre- 
scribed by  statute  that  a  married  woman  can  make  a  valid  conveyance  ol 
land.     YouTig  and  Wife  v.  Graff,  28  lU.  20,  overruled.    ' 

Action  by  Frederick  H.  Kent  againat  Peter  Bressler  and 
another.     The  opinion  states  the  case. 

(7.  J.  Johnson,  for  plaintiffs  in  error. 

Wilkingony  Socket  <£  Bean,  for  defendant  in  error. 

Sheldok,  J.  Sabrina  Bressler,  a  married  woman,  executed^ 
without  the  concurrence  of  her  husband,  as  a  party,  her  separate 
deed  of  trust  of  certain  real  estate  owned  by  her,  to  secure  the  pay- 
ment of  a  promissory  note  given  by  herself  and  husband  for  a  debt 
of  the  latter,  and  the  question  presented  by  this  record  is,  did  she 
thereby  charge  such  real  estate  with  the  payment  of  the  debt,  and 
will  a  court  of  equity,  by  a  proceeding  against  the  property,  sub- 
ject it  to  the  pajrment  of  such  charge  ? 

By  the  common  law,  the  only  mode  in  which  a  married  woman 
had  power  to  transfer  her  title  or  interest  in  real  estate,  was  by 
levying  a  fine  or  suffering  a  common  recovery. 

Our  statute  of  conyeyances  has  provided  that,  when  any  husband 
and  wife  residing  in  this  State  shall  wish  to  convey  tlie  real  estate 
of  the  wife,  it  shall  and  may  be  lawful  for  the  husband  and  wife  to 
execute  any  deed,  etc.,  for  the  conveying  of  such  land,  and  tliat 
snch  deed  (after  the  solemnities  of  examination  and  acknowledge 
ment)  shall  be  as  effectual  in  law  as  if  executed  by  such  woman 
while  sole  and  unmarried. 

It  is  only  in  the  precise  mode  prescribed  by  the  statute  that  a 
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married  woman  can  mako  a  valid  conveyance  of  her  lands.  That 
mode  was  not  pursued  in  the  present  case,  as  the  husband  did  not 
join  in  the  execution  of  the  deed,  and  the  deed  of  trust  did  not 
create  a  valid  lien  upon  the  land.  Cole  v.  Van  Riper,  44  IX  58; 
MouUan  et  ux.  v.  Hurdy  20  id.  137. 

Such  is  the  rule  at  law,  and  the  one  that  must  govern  in  this 
case,  unless  the  rule  in  equity  shall  be  held  to  apply,  that  the  sepa- 
rate estate  of  a  married  woman  will,  in  equity,  be  held  liable  for  all 
the  debts,  charges,  incumbrances  and  other  engagements  which  she 
does  expressly,  or  by  implication,  charge  thereon.  2  Story's  Eq. 
Jur.,  §  1399. 

There  is  a  distinction  in  this  respect,  in  equity,  between  the  sepa- 
rate property  of  a  married  woman  and  her  other  property.  As  to 
the  former,  she  is  treated  as  a  feme  sole,  having  the  general  power 
of  disposing  of  it;  but  as  to  the  latter,  all  the  legal  disabilities  of 
a  feme  covert  attach  upon  her.     Id.,  §  1397. 

It  is  to  be  considered,  then,  whether  the  estate  in  question  was 
the  separate  estate  of  the  wife,  in  the  sense  of  that  term,  as  reoog- 
tilled  and  acted  upon  by  a  court  of  chancery,  and  subject  to  be  dis- 
posed of  by  herself  alone.  Separate  estates  in  married  woman, 
which  courts  of  equity  recognize  their  right  to  dispose  of  as  femes 
sole,  are  strictly  equitable  estates.  They  are  always  created  by 
deed,  devise  or  marriage  settlement,  and  the  character  of  separate 
estate  is  impressed  upon  them  by  the  terms  of  the  instrument 
creating  them. 

It  was  formerly  deemed  absolutely  necessary  that  the  property 
should  be  vested  in  trustees,  and,  in  strict  propriety,  that  should 
always  be  done,  though  it  has  been  established  that  the  interven- 
tion of  trustees  is  not  indispensable.     2  Story's  Eq.,  §  1380. 

It  is  not  because  the  entire  interest  in  an  estate  is  vested  in  a 
feme  covert  that  renders  it  of  the  description  of  a  separate  estate  in 
her.  A  separaie  estaie  in  ^feme  covert  only  exists  in  such  proi)erty, 
whether  it  be  real  or  personal,  as  is  settled  upon  her  for  her  sepa- 
rate use,  without  any  control  over  it  on  the  part  of  her  husband. 
It  is  not  all  the  estate,  either  in  lands  or  chattels,  belonging  to  a 
feme  covert,  nor  is  it  her  right  of  dower  in  the  real  estate  of  her 
husband.  Albany  Fire  Ins.  Co.  v.  Bay,  4  N.  Y.  9.  The  facts  in 
this  case  disclose  no  such  separate  estate  in  Mrs.  Bressler. 

It  is  claimed  that  since  the  passage  of  the  act  of  February  21, 
1861,  entitled  ^'an  act  to  protect  married  women  in  their  separata 
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property,"  any  real  estate  which  a  married  woman  owns  in  her  owo^ 
right  will,  in  equity,  be  regarded  as  her  separate  property,  and  sub* 
jeet  to  all  the  incidents  of  snch  property,  as  before  recognized  in  a 
coiurt  of  chancery. 

The  act  provides,  '^  that  all  the  property,  both  real  and  personal^ 
belonging  to  any  married  woman,  as  her  sole  and  separate  prop- 
erty,  or  which  any  woman  hereafter  married  owns  at  the  time  ot 
her  marriage,  or  which  any  married  woman,  during  coverture^ 
acquires  in  good  faith  from  any  person  other  than  her  husband,  by 
descent,  devise,  or  otherwise,  together  with  all  the  rents,  issues, 
increase  and  profits  thereof,  shall,  notwithstanding  her  marriage, 
be  and  remain,  during  coverture,  her  sole  and  separate  property,, 
under  her  sole  control,  and  be  held,  owned,  possessed  and  enj6yed 
by  her  the  same  as  though  she  was  sole  and  unmarried,  and  shall 
not  be  subject  to  the  disposal,  control  or  interference  of  her  hus- 
band, and  ^all  be  exempt  from  execution  or  attachment  for  the 
debts  of  her  husband." 

The- estate  created  by  the  act  is  as  fully  for  the  separate  use  of 
the  wife  as  it  could  have  been  made  by  virtue  of  the  provisions  of 
any  instrument  in  writing.  The  rule  in  equity,  that  9k  feme  covert, 
acting  vnth  respect  to  her  separate  property,  is  competent  to  act  in 
all  respects  as  if  she  were  sole,  must  be  understood  only  of  personal 
property,  and  of  the  rents  and  profits  of  real  estate  during  her  life. 

The  wife's  own  reversion  in  lands,  when  she  owned  them  at  the 
time  of  the  marriage,  was  a  legal  estate  descendible  to  her  heirs,  to 
which  courts  of  equity  did  not  apply  the  doctrine  stated.     In  ref- 
erence to  such  an  estate,  she  had  only  the  disposing  capacity  which  . 
the  common  law  or  some  enabling  statute  allowed  to  her. 

So,  if  an  estate  is,  during  coverture,  given  to  a  married  woman' 
and  her  heirs,  for  her  separate  use,  without  more,  she  cannot^  in 
equity,  dispose  of  the  fee  from  her  heirs,  but  she  must  dispose  of ' 
it,  if  at  all,  in  the  manner  prescribed  by  law,  as  in  England,  by 
fine  or  recovery,  and  here,  by  the  solemn  conveyance  required  by/ 
the  statute.     But  if,  in  such  a  case,  a  clause  is  expressly  super-- 
added,  that  she  shall  have  power  to  dispose  of  the  estate  so  given 
to  her  during  her  coverture,  then  courts  of  equity  will  treat  such  a 
power  as  enabling  her  effectually  to  dispose  of  the  estate. 

Thus  the  limitation  of  real  estate  to  the  wife  in  fee  to  her  sole^ 
and  separate  use  did  not  give  her,  in  equity,  the  power  to  dispose 
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of  the  fee  from  her  heirs;  to  do  so,  an  express  power  of  dispoeitioE" 
must  have  been  given  to  her  by  the  instrument. 

These  principles  appear  to  be  supported  by  the  following  authori- 
ties :  2  Story's  Eq.  Jur.,  §§  1391-2,  1397 ;  2  Boper  on  Husb.  & 
Wife,  182;  Clancy  on  Married  Women,  287,  and  cases  cited  in 
notes  to  these  authorities  ;  Vah  y.  Dederer,  18  N.  T.  265;  Sams  t. 
Same,  22  id.  460;  Newlin  v.  Freeman,  4  Ired.  Eq.  312. 

The  act  referred  to  gives  no  power  to  dispose  of  the  estate.  Cole  t. 
Yan  Riper y  44  Dl.  58.  It  only  reserves  it  to  the  sole  imd  separate 
use  of  the  wife.  Hence,  even  under  the  full  application  of  this 
doctrine  of  equity,  the  wife  would  have  no  sole  disposing  power 
over  the  fee  of  her  real  estate. 

But  a  married  woman's  separate  estate,  under  this  act,  is  a 
strictly  legal  separate  estate,  and  we  see  no  reason  why  she  should 
not  hold  it  subject  to  the  ordinary  disabilities  resulting  from  her 
ooverture;  why  the  statute  should  not  have  full  operation  upon  it» 
and  the  mode  therein  prescribed  be  the  only  one  whereby  a  married 
woman  can  dispose  of  her  real  estate. 

What  has  been  said  is  entirely  aside  from  the  question  how  far  a 
married  woman,  as  a  necessary  incident  to  the  enjoyment  of  her 
separate  property,  may  contract  as  to  matters  pertaining  to  the 
enjoyment  of  its  use,  and  is  to  be  taken  without  any  bearing  upon 
such  a  question. 

The  case  of  Young  and  Wife  v.  Qraff,  28  111.  20,  seems  to  afford 
a  warrant  for  the  decree  of  the  court  below.  Upon  fuller  consid- 
oration,  we  think  the  doctrine  of  equity,  as  to  a  married  woman's 
disposing  power  over  her  separate  property,  was  carried  further  in 
that  case  than  the  authorities  seem  to  warrant. 

We  regard  the  deed  of  trust  in  this  case  as  invalid,  and  that  the 
decree  of  the  court  below,  for  the  sale  of  the  premises  purporting 
to  be  conveyed  by  it,  was*  erroneous. 

The  decree  must  be  reversed,  and  the  cause  remanded  for  furthei 
proceedings  in  conformity  with  this  opinion. 

Jjecree  rev^reed* 
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Gk)ODy  plaintiff  in  error,  y.  Foee. 

(8inL4l0.) 

B^MmpHan  flram  ex6cuti<nh.    ChtrntdaUde  Mempthm, 

UadBT  a  fltatate  exemptiiig  certain  penonal  property  from  ezecation,  tha  debtof 
waa  entitled  to  a  hoiBe  worth  $60 ;  under  a  subeeqaent  Btatata  in  addition  to 
the  property  already  exempt,  a  horse  worth  $100  coold  be  retained.  BMt 
that  onder  the  two  ttatatea  a  horse  worth  $160  waa  exempt. 

Erbob  to  the  county  court  of  La  Salle  county.  The  opinion 
states  the  case. 

Frank  Orawfard,  and  McDonald  dt  Wedgwood^  for  plaintill  in 
error. 

SUpp,  Bawen  di  Shepherd,  for  defendant  in  error 

Walkbb,  J.  Appellant^  in  his  argument,  insists  that  the  court 
below  erred  in  giving  appellee's  first  and  second  instructions,  and 
in  refusing  appellant's  eleyenth.  The  question  which  they  present 
is  the  construction  of  our  statute  which  exempts  personal  property 
from  levy  and  sale  under  an  execution. 

The  first  enactment  was  adopted  in  1843,  and  was  re-enacted 
in  the  Revised  Statutes  of  1845,  chapter  57,  section  33,  and  is  still  in 
force.  The  next  is  the  act  of  1861  (Sess.  L.  121).  The  33d  sec- 
tion of  chapter  57  declares  that  a  number  of  articles  of  personal 
property  shall  be  exempt  from  levy  and  sale  on  execution,  naming 
them,  and  then  declares  that  **  $60  worth  of  other  property,  suited 
to  his  or  her  condition  in  life,  to  be  selected  by  the  debtor,"  shall 
also  be  exempt,  when  the  debtor  is  the  head  of  a  family,  and  resides 
with  them,  etc. 

The  act  of  1861  declares  that,  in  addition  to  the  property  now 
exempt  from  levy  and  sale,  the  family  pictures,  school  books  and 
famfly  library,  household  furniture  of  the  value  of  $100,  one  yoke 
of  oxen  or  one  horse  in  lieu  thereof,  not  exceeding  $100  in  value, 
with  the  harness  therefor,  and  one  plow  and  harrow^  etc.,  shall  be 
exempted. 
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The  question  arising  is,  whether  a  person,  having  no  other  prop- 
erty not  exempt,  suitable  to  his  condition  in  life,  but  having  a  horse 
worth  not  more  than  $160,  but  more  valuable  than  either  exemp- 
tion, may  claim  and  hold  the  animal  under  both  statutes. 

It  is  apparent  that  the  horse  could  not  be  claimed  under  either, 
as  it  was  worth  more  than  the  sum  named  in  each.  Had  it  been 
worth  no  more  than  $60,  it  could  have  been  claimed  under  either, 
as  it  would  have  fallen  within  the  spirit,  if  not  the  letter,  of  each 
law. 

A  thing  named  in  a  statute  is  not  within  its  provisions  unless  it 
be  within  the  intention  of  the  framers  of  the  act.  ''In  the  exposi- 
tion of  a  statute,  then,  the  leading  clue  to  the  construction  to  be 
made,  is  the  intention  of  the  legislator,  and  that  may  be  discovered 
from  different  signs.  As  a  primary  rule,  it  is  to  be  collected  from 
the  words ;  when  the  words  are  not  explicit,  it  is  to  be  gathered 
from  the  occasion  and  necessity  of  the  law,  being  the  causes  which 
led  the  legistature  to  enact  it.  But  in  arriving  at  a  conclusion 
from  these  premises,  the  greatest  care  and  circumspection,  and 
the  exercise  of  the  soundest  judicial  discretion  are  required." 
Dwarris  on  Stat.  693. 

Then,  what  was  the  occasion  or  necessity  which  moved  the  legis- 
lature to  the  adoption  of  these  laws?  It  was  the  humane  principle, 
that  a  creditor  should  not  wholly  deprive  the  husband  and  father  of 
the  means  of  supporting  his  family,  usually  helpless  in  themselves, 
and  preventing  them  from  becoming  a  public  charge.  Great  Brit- 
ain, and  the  various  States  of  the  Union,  for  this  reason,  have  long 
had  such  enactments. 

These  statutes  have  not  declared  what  shall  be  done  in  a  case  like 
the  present,  and  we  are  left  to  ascertain  the  legislative  intention,  by 
inference  or  interpretation.  Seeing  the  intention  and  purpose  that 
actuated  the  legislature  in  adopting  these  acts,  we  cannot  doubt 
that  had  such  a  case  occurred  to  thepi,  they  would  have  embraced 
it  in  the  language  of  the  law,  because  it  is  fully  within  its  reason. 
Unless  this  claim  is  sanctioned,  then  we  find  a  person  with  property 
not  within  the  letter  of  either,  but  within  the  spirit  and  reason  of 
both  acts,  who  could  have  no  benefit  from  their  enactment. 

To  hold  that  appellee  cannot  claim  this  property,  is  to  hold  that 
he  may  be  stripped  of  all  the  property  of  this  class  that  the  law- 
maker intended  he  should  hold.  To  permit  him  to  retain  it,  gives 
him  the  horse  under  the  more  recent  statute,  as  it  intended  he 
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diould  haTOy  and  it  girefl  Mm,  at  the  same  time,  the  $60  worth 
niited  to  his  condition  in  life,  under  the  prior  law;  and,  notwith- 
itaading  it  is  but  one  horse,  it  is  within  the  reason  of  the  law,  and 
permissible  under  these  enactments. 

It  was  held,  in  the  case  of  Cornelia  t.  Sttia,  11  111.  584,  the 
debtor  might,  under,  the  clause  authorizing  him  to  select  $60  worth 
of  property,  suitable  to  his  condition  in  life,  select  and  hold  a  horse 
of  less  than  that  yalue.  From  this,  and  other  cases  in  our  reports, 
it  will  be  seen  that  the  court  has  not  been  inclined  to  give  these 
statutes  a  strict  construction,  but  have  endeavored  to  execute  them 
According  to  the  intention  which  actuated  the  legislature  in  their 
adoption. 

Then,  if  a  debtor  may  select  and  hold  a  horse  not  worth  $60, 
imder  the  former  act,  and  another  under  the  latter  act  worth  not 
more  than  $100,  why  may  he  not  hold  one  horse  under  both  acts? 
The  reason  is  the  same  in  the  one  case  as  in  the  other. 

This  was  the  view  taken  of  these  statutes  by  the  court  below  in  his 
instructions,  and  it  was  correct. 

A  careful  examination  of  the  evidence  has  failed  to  show  us  that 
it  is  not  sufficient  to  sustain  the  verdict. 

Seeing  no  error  in  this  record,  the  judgment  of  the  court  below 
miut  be  aflbrmed. 

JudfffMnt  qfirmed. 


OamonoiAL  Ltbubavob  Ookpakt,  appellant,  t.  Tuabubt  Bastk. 

«aiU.48l.) 

FtmMiff — imeUfr§&mmt  €f  irmiranee  poUeif^ 

Tbe  dedmimdon  of  a  policy  of  inBaranoe  set  oat  in  hoc  verba  a  oopj  of  the 
policj,  which  waa  payable  to  B,  the  insured,  and  on  the  back  of  which  waf 
the  following :  "  Loea,  if  any,  under  this  policy  is  hereby  made  payable  to 
Treaaory  Bank,  of  Chicago,  as  its  interest  may  appear.*'  Signed,'*  J.  Farmer 
■eeretary."  There  was  no  averment  that  the  indorsement  was  made  by  the 
eompany,  or  that  the  insured  req  nested  it,  or  assented  to  it.  SM  that  the 
dedaiation  failed  to  show  a  canse  of  actiun  in  the  bank,  and  the  defect  was 
not  cored  by  a  verdict  in  its  favor. 

Vol.  XIV.  — 10 
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Motion  in  arrest  of  judgment  The  action  was  brought  by  the 
Treasury  Bank  of  Chicago  against  the  Commercial  Insurance  Com- 
pany^ on  a  policy  of  insurance.     The  opinion  states  the  case. 

Dent  <t  Blacky  for  appellant 

WaiU  A  Clarke,  for  appellee. 

THOBirroKy  J.  The  declaration  sets  out,  in  htsc  verba,  a  copy  of 
a  policy  of  insurance  payable  to  Boyington,  Gash  &  Wilder,  on  the 
back  of  which  is  the  following  indorsement:  ^'  Loss,  if  any,  under 
this  policy,  is  hereby  made  payable  to  Treasury  Bank  of  Chicago,  as 
its  interest  may  appear.     Nov.  28,  1866.     J.  Farmer,  Sec*y." 

There  is  no  averment  in  the  declaration  that  this  indorsement 
was  made  by  the  company,  or  that  the  assured  requested  it,  or  con- 
sented to  it. 

Objection  was  made  to  the  incroduction  of  the  policy,  when 
offered,  and  a  motion  iu  arrest  of  judgment  was  also  made. 

The  pleader  has  merely  averred,  in  the  declaration,  that  the  insur- 
ance company  executed  to  Boyington,  Cash  &  Wilder  a  certain  policy 
in  writing,  of  the  words  and  figures  following,  —  and  then  foUowe 
the  policy,  dated  August  10,  1866.  On  the  back  is  the  indorsement 
before  referred  to,  of  a  suasequent  date,  but  the  declaration  contains 
no  averment  whatever  in  reference  to  the  indorsement. 

It  was  essential  to  this  action  that  the  Treasury  Bank  should 
have  a  right  to  the  policy.  This  it  cannot  have,  without  the  assent 
of  the  company  and  the  assured.  They  must  act  in  effecting  the 
indorsement.  Without  some  allegation  in  the  pleading,  the  mere 
indorsement  proves  nothing.  No  proof  would  be  required  in  regard 
to  it. 

The  averment  that  the  following  policy  was  executed  to  the  party 
originally  assured  does  not,  in  the  remotest  degree,  connect  the 
bank  with  the  policy.  This  averment  has  reference  solely  to  the 
original  policy,  and  not  to  the  indorsement;  because  the  execution  of 
the  latter,  so  far  as  the  pleadings  show,  was  long  subsequent  to  the 
execution  of  the  former. 

The  mere  indorsement,  then,  without  apt  averments  to  show  that 
it  was  a  part  of  the  policy,  and  the  manner  in  which  it  beoamt 
inch,  conferred  no  right  upon  the  bank  to  maintain  the  suit. 

Is  the  omission  to  state  the  cause  of  action  cured  by  verdict  f 
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The  role  is,  that,  if  the  plaintiff  totally  omit  to  state  his  title  or 
canse  of  action,  it  need  not  be  proved  at  the  trial,  and  therefore 
there  is  no  room  for  presumption.  RusTUan  v.  Aspinwall,  Doug. 
679. 

This  is  not  the  case  of  a  title  defectively  set  out,  which  will  be 
aided  by  verdict,  but  the  total  omission  of  any  title  in  the  plain- 
tiff. No  implication  can  arise  from  any  allegation  of  right  in  the 
plaintiff,  for  there  is  none.  Hence  nothing  is  presumed  after  ver- 
dict, but  what  is  expressly  stated  in  the  declaration,  or  necessarily 
implied  irom  the  facts  stated.    2  Tidd's  Pr.  919. 

Sergeant  Williams,  in  the  note  to  Strund  v.  ffogg,  1  Wm.  Saund. 
329  c,  says:  ^^The  plaintiff  need  not  prove  more  than  what  is 
expressly  stated  in  his  declaration,  or  is  necessarily  implied  from 
those  facts  which  are  stated."  See  also  Weston  v.  Mason,  3  Burr. 
1725. 

The  doctrine  is  fully  settied  by  all  the  authorities,  that,  if  a  cause 
of  action  be  stated,  though  ambiguously  and  defectively,  a  general 
verdict  will  cure  such  ambiguity  and  defect.  The  presumption 
then  will  be,  that  all  the  proof  necessary  to  complete  the  cause  of 
action  was  made  at  the  trial. 

But  if,  as  in  this  case,  there  is  no  statement  of  any  cause  of  action, 
no  averment  that  the  loss  was  payable  tq  the  plaintiff,  with  the  oon- 
•ent  of  the  company,  the  omission  is  not  cured  by  verdict. 

The  motion  in  arrest  should  have  prevailed,  and  the  judgment 
li  lereraed  and  the  cause  remanded.  ' 

Judgment  reversed. 


WiOKBB,  appellant,  y.  Hotchkiss. 

cnnLiOTj 

MMokfusprtmmai&n — prdbaUe  ea/uee,    Adeiee  of  eeuneek 

Meoduit  caused  an  indictment  to  be  found  againat  plaintiff,  after  statliig  to 
eoonsel  all  the  facta  bearing  on  plaintiff's  gailt  whicli  he  knew  or  could  by 
reaaonable  diligence  aocerUdn,  and  acting  in  good  faith  on  the  advice  givea 
EM,  that  defendant  was  not  liable  in  an  action  for  malidous  prosecritioa 

Action  for  malicious  prosecution  brought  by  Romine  V.  Hotch- 
kiss against  John  H.  Wickers.     The  opinion  states  the  case. 
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Gaudy  A  Chandler  and  E.  W.  Evans,  for  appallant. 
E,  di  A.  Van  Buren,  for  appellee. 

Thornton,  J.  This  was  an  action  on  the  case  for  malicious  pros^ 
cation.  The  gravamen  is  the  procurement  of  an  indictment  for 
larceny,  maliciously  and  without  prohahle  cause ;  and  the  conse- 
quence the  arrest  and  imprisonment. 

There  must  he  proof  of  both  malice  and  want  of  probable  cause, 
to  render  the  party  liable  in  this  action. 

If  there  was  probable  cause  for  procuring  the  indictment,  there 
can  be  no  liability  upon  the  defendant ;  and  if  he  communicated  to 
counsel  all  the  facts,  bearing  upon  the  guilt  or  the  innocence  of 
the  accused,  of  which  he  had  knowledge,  or  could  by  reasonable 
diligence  have  ascertained,  he  ought  not  to  be  compelled  to  respond 
to  the  large  verdict  for  $15,000. 

Was  there  probable  cause  for  the  prosecution  ? 

The  receipt,  signed  by  the  plaintiff  and  read  upon  the  trial,  was 
conclusive  evidence  that  the  defendant  owned  the  cattle  at  the  time 
they  were  shipped  to  Chicago,  if  there  was  no  proof  to  explain  it 
The  letter  of  January  22,  1867,  does  not  change  the  effect  of  the 
receipt.  The  latter  expressly  acknowledged  the  cattle  to  belong  to 
Wicker,  and  Hotchkiss  agreed  to  fatten  them  at  his  own  expense  ; 
and  when  they  were  sold,  Wicker  was  to  be  paid  a  fixed  sum,  with 
ten  per  cent  interest  thereon,  and  out  of  the  proceeds  of  the  sale  all 
necessary  expenses  of  transportation,  etc.,  were  to  be  paid,  and  the 
overplus,  if  any,  was  to  bo  paid  to  Hotchkiss.  His  interest  was 
entirely  contingent.  If  the  sale  was  not  for  a  good  price,  he  had 
none. 

Hotchkiss  was  exceedingly  anxious  to  contract  the  cattle  at  a 
figure  which  would  l§ave  a  surplus  for  him,  and  for  this  purpose  he 
evidently  wrote  to  Wicker,  and  received  the  reply  of  January  22d. 
He  testified  that  it  was  a  reply  to  one  he  had  written  on  the  19th 
of  January,  which  was  not  introduced.  The  subsequent  letters  of 
Hotchkiss  confirm  the  only  construction  which  can  be  given  to  the 
receipt  He  expresses  anxiety  to  have  the  cattle  contracted,  so  that 
he  can  obtain  money  to  purchase  com  ;  begs  Wicker  to  oome  and 
see  them ;  asks  for  a  copy  of  the  receipt ;  says  that  he  can  seD 
tor  about  seventy  dollars  a  yoke  for  work  cattle ;  and  with  Wicker's 
consent  will  sell  a  few. 
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Why  did  he  wish  any  consent  if  he  had  the  right  to  dispose  of 
them  ?  The  consent  was  not  given  ;  and  immediately  after  the 
failure  to  consummate  an  agreement  with  Wicker  to  fix  a  price  upon 
the  cattle,  or  to  procure  an  advance  of  money  from  him,  he  wrote 
three  letters,  without  date,  complaining  of  a  disease  of  the  skin, 
which  had  appeared  upon  the  cattle  ;  that  some  of  them  were  los- 
ing fifteen  or  twenty  pounds  per  week  ;  and  yet,  in  a  letter  of  Janu- 
ary 30th,  evidently  a  short  time  previous  to  the  letters  without  date, 
he  spoke  of  the  cattle  as  having  done  better  than  any  he  ever  fed, 
and  that  he  could  make  them  the  best  cattle  which  had  been  shipped 
from  the  county.  There  was  matter  in  these  letters  calculated  to 
rouse  the  suspicion  of  any  man. 

What  followed  ?  Hotchkiss  drove  thirty-two  head  of  the  cattle 
to  a  station  further  from  Chicago  than  the  station  on  the  railroad 
usual  for  shipment  from  his  neighborhood ;  shipped  them  in  the 
night;  and  sold  them  in  Chicago  without  the  knowledge  or  consent 
of  Wicker,  and  appropriated  the  proceeds  of  the  sale  to  his  own 
use. 

Such  were  the  facts  known  to  Wicker  when  the  prosecution  was 
instituted.  The  proof  upon  the  trial  developed  some  circum- 
stances which  might  somewhat  relieve  the  conduct  of  Hotchkiss, 
but  they  were  unknown  to  Wicker  at  the  time  the  indictment  was 
procured. 

Wicker  knew  that  he  owned  the  cattle;  that  Hotchkiss  had 
agreed  to  feed  them  until  the  1st  of  May ;  that  the  receipt  con- 
tained an  acknowledgment  of  Wicker's  right  to  sell ;  and  when  he 
ascertained  that  a  sale  had  been  made,  under  such  circumstances, 
before  the  expiration  of  the  time  for  which  the  cattle  were  to  be  fed 
— and  secretly  and  without  any  communication  with  him  —  a  strong 
suspicion  would  not  only  be  aroused,  but  an  honest  belief  created 
that  the  party  was  guilty  of  crime.  There  was  reasonable  ground 
for  belief  of  guilt ;  and  there  cannot  be  any  liability  in  an  action 
for  malicious  prosecution. 

Did  the  prosecutor  submit  to  counsel  all  the  facts  within  his 
knowledge,  capable  of  proof,  or  which  he  might  have  known  by  the 
exercise  of  reasonable  diligence,  and  did  hq  act  in  good  faith  upon 
the  advice  given  P 

The  testimony  of  Mr.  Beed,  the  State's  attorney  of  Cook  county, 
was,  substantially,  that  Mr.  Evans,  an  attorney  of  this  court,  and 
ttie  prosecutor,  came  to  his  office  and  communicated  to  him  the 
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facts  about  the  shipment  of  the  cattle  at  an  unusual  station,  in 
the  night  time  ;  that  Hotchkiss  had  been  employed  to  feed  them  ; 
that  he  had  no  interest  in  them  and  was  to  be  paid  for  his  seryices  ; 
tliat  he  had  sold  them  in  Chicago  without  the  knowledge  or  consent 
of  the  prosecutor ;  and  then  the  receipt  was  shown  ;  and  Mr.  Reed 
3tated  that  he  thought  the  party  was  guilty  of  larceny. 

Counsel  for  appellee  urge  that  material  facts  were  withheld  from 
the  counsel,  and  that  absolute  falsehoods  were  stated. 

The  facts  alleged  to  have  been  withheld  were  some  arrangements 
with  one  Miller,  months  prior  to  the  date  of  the  receipt,  to  feed  the 
cattle,  and  :he  purchase  of  some  of  them,  by  Hotchkiss,  from 
another  person.  All  former  arrangements  about  the  cattle  and 
rights  in  them  were  merged  in  the  receipt.  Hotchkiss  could  not 
go  behind  his  own  written  acknowledgment  of  the  ownership  of 
Wicker. 

The  falsehood  charged  consists  in  the  statement  made  to  Mr. 
Reed,  that  Hotchkiss  was  not  a  partner  and  had  no  interest  in  the 
cattle.  Immediately  following  this  statement  the  receipt  was  pro- 
duced, and  the  counsel  remarked,  '^  By  this  I  see  that  he  is  not  a 
partner."  The  entire  eyidence  of  any  interest  of  Hotchkiss  was 
embodied  in  the  receipt,  and  in  the  production  of  that  the  prosecu- 
tor discharged  his  whole  duty  and  disclosed  all  that  he  could  possi- 
bly know. 

We  think  there  was  a  full  disclosure  of  all  the  facts  known,  or 
which,  in  the  exercise  of  common  prudence,  might  have  been 
known,  and  that  the  advice  given  is  a  protection  against  this  prose- 
cution. Ross  V.  InniSy  26  111.  259  ;  Same  v.  Same,  36  id.  487 ; 
Walter  v.  Sample,  25  Penn.  275. 

Counsel  for  appellee  have  argued  the  case  as  though  it  was  an 
action  for  abuse  of  legal  process,  or  for  an  arrest  for  the  purpose  of 
extorting  money.  Such  is  not  the  character  of  the  declaration.  In 
such  actions  it  might  have  been  held  that  it  is  not  necessary  to 
prove  malice  or  want  of  probable  cause,  for  the  law  will  imply  both. 
P rough  v.  JSntriken,  11  Penn.  81 ;  Page  v.  Cushing,  38  Me. 
623. 

There  is  evidence,  in  this  record,  upon  which  to  base  the  inference 
of  a  most  oppressive  and  outrageous  abuse  of  the  criminal  process 
tor  the  extortion  for  money ;  but  this  will  not  make  oat  the  cause 
of  action  alleged  in  the  declaration. 

Counts  might  be  framed  to  meet  this  evidence  ;  but  in  the  view 
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we  take  of  this  declaration,  and  the  facts  necessary  to  sustain  it,  we 
are  compelled  to  reverse  the  judgment. 

The  abstract  of  appellant  is  not  in  accordance  with  the  rules  of 
court ;  is  to  some  extent  unfair  and  incomplete ;  and  the  costs  ot 
it  must  be  taxed  against  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judffmeni  reversed. 


Ibibh^  plaintiff  in  error,  v.  Newzll. 

Wn — tetiam&rUarjf  eapacUy  — prs9wnpUan  of  lam» 

W.  wMy  bj  a  stroke  of  paraljais,  randered  anoonsdoas  and  incapable  of  mental 
action.  Four  months  afterward  he  made  a  wilL  Held,  not  a  presamption  of 
hiw  that  his  onsoundnesii  of  mind  oontinued  until  after  the  making  of  the 
wUL 

The  Ijeet  form  in  which  the  question  of  testamentary  capacity  can  be  stated  to 
the  jury  is,  whether  the  testator's  mind  and  memory  were  sufficiently  sound 
to  enable  him  to  know  and  understand  the  business  in  which  he  was  engaged 
at  the  time  he  executed  the  will ;  and  in  determining  the  question  the  com* 
petency  of  the  mind  should  be  Judged  of  by  the  nature  of  the  act  to  be  dona, 
from  a  consideration  of  all  the  circumstances  of  the  case. 

Rales  of  testamentary  capacity  criticised. 

Bill  in  equity  brought  by  Louisa  Newell  and  others,  against 
Christian  Irie^  and  others,  to  set  aside  a  will.  The  opinion  states 
the  case. 

C.  </.  Mdznevy  for  plaintiffs  in  error. 

YnieaUmy  Smith  A  McDoh,  for  defendants  in  error. 

McALLiSTBBy  J.  This  was  a  bill  in  equity,  brought  under  the 
statute  of  wills,  by  defendants  in  error,  as  husband  and  wife,  the 
latter  being  the  only  heir  at  law  of  Joseph  Wing,  deceased,  against 
plaintiffs  in  error,  to  set  aside  what  purported  to  be  the  last  will 
and  testament  of  said  Wing,  which  had  been  admitted  to  probate, 
on  the  ground  of  want  of  testamentary  capacity  in  him,  and  foi 
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andne  infinence  and  fraud  exercised  and  practiced  by  plaintifb  in 
error  in  obtaining  its  execution. 

Answers  and  replications  were  filed  and  an  issue  made  up  to  be 
tried  at  law,  whether  or  not  the  instrument  purporting  to  be  the 
last  wiU  and  testament  of  Joseph  Wing,  deceased,  was  his  wilL 
This  issue  was  tried  by  a  jury,  and  a  verdict  returned  that  said 
instrument  was  not  the  will  of  said  Joseph  Wing.  A  motion  was 
made  for  a  new  trial,  which  was  overruled  by  the  court,  to  which 
exception  was  taken,  and  a  decree  was  entered  setting  aside  the 
will  and  probate  thereof.  The  evidence,  rulings  of  the  court,  and 
exceptions  were  preserved  by  bill  of  exceptions,  and  the  defendants 
below  brought  the  case  to  this  court  by  writ  of  error. 

Numerous  errors  have  been  assigned,  many  of  which  are  baseless 
and  untenable,  but  some  of  them  present  questions  which  are 
deemed  worthy  of  serious  consideration. 

It  appears  that  Wing,  about  the  10th  day  of  July,  1866,  being 
then  about  eighty  years  of  age,  was  visited  with  a  severe  stroke  of 
paralysis,  which  at  the  time  rendered  him  quite,  if  not  wholly, 
unconscious;  but  upon  being  bled  he  recovered  his  consciousness, 
and  improved  to  the  extent,  as  stated  by  his  then  attending  physi- 
cian, that  he  knew  his  acquaintances  and  what  he  wanted,  but 
remained  helpless,  one  side  continuing  paralyzed,  and  his  powers 
of  speech  were  irrevocably  lost;  but  as  to  the  degree  of  capacity 
attained  we  desire  to  express  no  opinion  of  our  own.  He  survived 
until  May,  1868.  On  the  21  st  of  November,  1866,  something  over 
four  months  after  the  attack,  the  will  in  question  was  executed. 
His  condition,  about  the  time  of  the  attack,  and  its  severity,  were 
not  much  controverted,  but  it  was  maintained  by  the  defendants 
below,  who  assumed  the  burden  of  proof  in  respect  to  his  sanity, 
that,  however  violent  the  stroke  might  have  been,  still  he  soon 
recovered  measurably  from  it,  and  was  so  far  improved  at  the  time 
of  making  the  will  that  he  then  possessed  full  testamentary  capacity. 
This  was  controverted  by  complainants  below,  who  insisted  that  by 
the  severity  of  the  stroke  of  paralysis  he  became  and  continued, 
down  to  the  time  of  making  the  will,  so  far  deprived  of  mind  and 
memory  as  to  be  incapable  of  making  a  valid  will;  and,  at  all  events, 
he  was  thereby  reduced  to  such  a  weak  condition  of  body  and  defect 
of  intellect  as  to  render  him  a  mere  passive  instrument  in  the  hands 
of  those  about  him,  and  that,  therefore,  his  feeble  condition  of  body 
and  mind,  in  oonnection  with  the  other  proof  as  to  surrounding 
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circumstances  and  dominion  over  him,  on  tlie  part  of  some  of  th« 
defendants  below,  famished  most  essential  and  convincing  proof 
that  this  particular  will  was  made  without  the  proper  legal  consent 
of  the  testator. 

Such  being  the  theory  of  the  case  by  the  respective  parties,  each 
party  introduced  a  large  mass  of  evidence  in  support  of  the  grounds 
taken. 

On  behalf  of  the  complainants,  the  court,  by  the  third  instruction, 
directed  the  jury  as  follows: 

**  If  the  jury  believe,  from  the  evidence,  that,  on  the  10th  day  of 
July,  1866,  the  deceased,  Joseph  Wing,  was,  by  a  stroke  of  paraly- 
sis, rendered  entirely  unconscious,  and  of  unsound  mind  and  mem- 
ory to  the  extent  defined  in  other  instructions,  the  law  presumes 
such  unsoundness  of  mind  to  continue  until  the  contrary  is  proven; 
and  the  burden  of  proof  is  on  those  now  seeking  to  establish 
this  will,  to  show  affirmatively,  and  to  the  satisfaction  of  the  jury, 
that  said  Tf  ing  subsequently,  and  before  said  alleged  will  was  made, 
became  of  a  sufficiently  sound  mind  and  of  a  sufficiently  rational 
and  disposing  mind  at  the  time  of  the  execution  thereof,  so  that 
lie  could  and  did  comprehend  its  motive  and  effect;  and  they  must 
establish  this  by  preponderance  of  proof,  or  the  jury  must  find 
against  the  alleged  will/' 

Exception  was  taken  to  this  instruction  by  the  defendai.te  below, 
snd  the  giving  of  it  was  assigned  for  error. 

This  instruction  was  wrong,  and  must  have  been  very  prejudidal 
to  the  opposite  party.  Oreenleaf  says,  ^*  Every  man  is  presumed  to 
be  of  sane  mind  until  ttie  contrary  is  shown;  but  if  derangement  or 
imbecility  be  proved  or  admitted  at  any  particular  period,  it  is  pro- 
somed  to  continue  until  disproved,  unless  the  derangefnent  was  acci- 
dental — caused  by  the  violence  of  disease.     1  Greenlf.  on  Ev.,  §  42. 

In  Hix  V.  Whittemore,  4  Mete.  (Mass.)  545,  a  similar  instruction 
was  given.     The  court,  Dewey,  J.,  delivering  the  opinion,  says: 

"  The  force  of  presumption  arises  from  our  observation  and  expe- 
rience of  tiie  mutual  connection  between  the  facts  shown  to  exist 
snd  those  sought  to  be  established  by  inference  from  those  facts. 
Now,  neiHier  observation  nor  experience  riiows  us  that  persons  who 
are  insane  from  the  effect  of  some  violent  disease  do  not  usually 
recover  the  right  use  of  their  faculties. ''  Such  cases  am  not 
VDUsual,  and  the  return  of  a  sound  mind  may  be  anticipated  from 
the  subsiding  or  removal  of  the  disease  which  has  prostrated  their 
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minds.  It  is  not,  therefore,  to  be  stated  as  an  unqualified  maxim 
of  the  law,  ^^  once  insane  presumed  to  be  always  insane;''  but  ref- 
erence must  be  had  to  the  peculiar  circumstances  connected  with 
the  insanity  of  an  individual,  in  deciding  upon  its  effects  upon  the 
burden  of  proof,  or  how  far  it  may  authorize  the  jury  to  infer  that 
the  same  condition  or  state  of  mind  attaches  to  the  individual  at  a 
later  period.  There  must  be  kept  in  view  the  distinction  between 
the  inferences  to  be  drawn  from  proof  of  an  habitual  or  apparently 
confirmed  insanity  and  that  which  may  be  only  temporary.  The 
existence  of  the  former  once  established  would  require  proof  from 
the  other  party  to  show  a  restoration  or  recovery;  and  in  the 
absence  of  such  evidence  insanity  would  be  presumed  to  continue  ; 
but  if  the  proof  only  shows  a  case  of  insanity  directly  connected 
with  some  violent  disease  with  which  the  individual  is  attacked, 
the  party  alleging  the  insanity  must  bring  his  proof  of  continued 
insanity  to  that  point  of  time  which  bears  directly  upon  the  sub- 
ject in  controversy,  and  not  content  himself  merely  with  proof  of 
insanity  at  an  earlier  period.  The  learned  judge  cited  the  case  of 
Cartwright  v.  Gartwright,  1  Phillim.  100,  where  the  same  distinc- 
tion was  taken ;  also  1  Williams  on  Executors  17,  18;  Swinburne 
on  Wilis,  part  2,  §  3;  1  CoUison  on  Lunacy,  55  ;  Shelf ord  on 
Lunacy  275;  1  Hale's  P.  C.  30. 

It  is  no  more  a  presumption  of  law  that  a  person  rendered 
unconscious  and  incapable  of  mental  action  by  stroke  of  paralysis 
will  continue  so  for  four  months  thereafter,  than  that  he  would  so 
continue  when  the  same  effect  was  produced  by  a  wound  on  the 
head.  Such  a  result  might  follow  in  either  case,  but  the  law  does 
not  presume  that  it  would  in  either. 

The  instruction  we  have  just  been  considering  is  so  essentially 
erroneous,  that,  for  giving  it,  we  must  reverse  the  decree.  But  we 
feel  constrained  to  condemn  others  given  on  behalf  of  complaints, 
viz. :  the  first,  fourth,  and  fifth.     The  first  is  as  follows  : 

''The  burden  of  proof  is  upon  those  seeking  to  establish  that 
the  paper  introduced  in  evidence  is  the  will  of  said  Joseph  Wing, 
deceased,  to  show  that  at  the  time  of  the  alleged  execution  thereof 
the  said  Wing  was  of  sound  mind  and  memory,  to  the  eitent  of 
understanding  what  he  was  about ;  and  that  the  alleged  will  wa« 
the  free  and  deliberate  offspring  of  a  sufficiently  rational  and  dis- 
posing mind  to  comprehend  the  nature  and  effect  of  the  will ;  and 
it  shauld  appear,  from  all  the  evidence,  that  it  was  not  the  result 
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of  nndne  infinence  exerted  by  others  over  a  weak  and  enfeebled 
intellect  to  the  extent  of  substituting  their  will  for  his  ;  these  are, 
however,  proved  till  the  contrary  appears,  if  the  facts  ai*e  as  men- 
tioned in  defendants'  first  and  second  instructions.'' 

It  is  correct  in  reference  to  the  rule  announced  respecting  the 
burden  of  proof.  But  the  expression  that  '^  it  should  api)ear,  from 
aU  the  evidence,  that  it  was  not  the  result  of  undue  influence/'  etc., 
was  calculated  to  confuse  and  mislead  the  jury.  And  the  last 
clause,  commencing  with  the  words  "these  are,"  seems  utterly 
meaninglesis.  Instructions  should  not  only  be  correct  in  their 
propositions  of  law,  but  should  be  expressed  in  clear  and  concise 
language,  without  the  interjection  of  words  having  a  tendency  to 
unnecessarily  embarrass  or  render  impossible  the  maintenance  of 
the  case  of  the  opposite  party.  If  the  defendants  below  were 
required,  as  this  instruction,  taken  literally,  declares,  to  make  it 
appear  from  aB  their  evidence  that  the  will  was  not  the  result  of 
undue  influence,  they  would  necessarily  fail,  no  matter  how  good  a 
case  they  had  upon  the  preponderance  of  proof. 

The  fourth  and  fifth  instructions  are  as  follows  : 

''Upon  the  question  of  the  mental  capacity  necessary  to  make  a 
vahd  wil,  the  jury  are  instructed  that,  in  order  to  find  the  allegou 
instrument  to  be  the  will  of  the  deceased,  Joseph  Wing,  they  must 
be  satisfied  upon  the  evidence  that  the  said  Wing  had  sufficient 
strength  of  mind  and  memory  to  take  into  account  and  retain  in 
his  mind,  without  dictation  from  others,  the  nature  and  objects  of 
his  bounty,  the  nature  and  character  of  his  property,  and  the  man- 
ner in  which  he  was  disposing  of  it;  the  person  who  was  the  natu- 
ral object  of  his  bounty,  and  her  claims  upon  him;  the  relation 
ffhich  he  sustained  toward  them,  who,  by  the  will,  were  made  the 
recipients  of  his  bounty;  and  his  mind  should  be  sufficient  to 
enable  him  to  have  a  comprehension  that  he  was  disposing  of  his 
property  by  will,  and  to  know  how  it  was  being  disposed  of  by  said 
will." 

"Upon  the  question  of  testamentary  capacity,  the  jury  are 
further  instructed  that,  in  order  to  have  sufficient  capacity  to  make 
a  valid  will,  the  testator  must  have  something  more  than  mere  pas- 
live  memory,  he  must  retain  sufficient  active  memory  to  collect  in 
his  mind,  without  prompting,  the  particulars  or  elements  of  busi- 
ness to  be  transacted,  and  to  hold  them  in  his  mind  a  suffi2ient 
length  of  time  to  perceive  at  least  their  more  obvious  relations  to 
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each  other,  and  be  able  to  form  some  rational  judgment  in  re£^<^ 
to  them/' 

The  propositions  embodied  in  these  instructions  are  taken  prin* 
cipally  from  an  elementary  treatise  of  a  high  character,  and  the 
last  of  the  two  is  copied  literally  from  the  opinio:,  of  the  court  m 
Converse  v.  Converse,  21  Vt.  1 68. 

It  is  probable  that  no  court  has  ever  attempted  to  lay  down  any 
definite  rule  in  respect  to  the  exact  amount  of  mental  capacity 
requisite  to  the  making  of  a  valid  will,  without  appreciating  the 
difficulty  of  the  undertaking  ;  and  we  experience  it  in  no  slight 
degree.  We  are  unwilling  to  adopt  so  low  a  standard  as  that 
approved  in  Stewart  v.  Lispenard,  5W  Wend.  255,  that  wills  of  per- 
sons of  the  lowest  degree  of  mental  capacity  are  to  be  sustained  if 
there  is  a  glimmer  of  reason.  Nor  do  we  approve,  as  a  rule,  that 
embraced  in  the  last  instruction.  As  a  passage  in  legal  literature, 
it  sounds  well ;  and  as  an  attempt  to  group  the  several  elements  ol 
capacity,  debated  by  the  courts,  into  one  compact  sentence,  com- 
mands admiration.  But  when  closely  analyzed,  it  requires  and 
would  convey  to  the  minds  of  the  jurors  a  degree  of  capacity  which 
they  themselves  possessed  or  which  is  possessed  by  the  average 
of  mankind  in  good  health.  If  a  man  have  a  memory  so 
active  as  to  collect  in  his  mind,  without  prompting,  all  of 
the  particulars  or  elements  of  such  a  business  as  making 
a  will,  and  power  to  hold  them  in  his  mind  long  enough  to 
perceive  all  their  obvious  relations  to  each  other,  and  then  be 
able  to  form  a  rational  judgment  in  regard  to  them,  he 
is  a  man  of  ordinary  capacity  and  ability,  at  least ;  and  a  not  incon- 
siderable portion  of  mankind  would,  under  this  rule,  be  found 
incapable  of  making  a  will,  even  without  the  impairing  effects  of 
disease.  A  brief  retrospect  by  any  lawyer  of  experience  will  lead 
him  to  the  conclusion  that  scarcely  none  of  his  clients  for  whom 
he  had  drawn  wills,  were  even  able  to  go  through  with  it  without 
much  prompting  as  to  particulars,  especially  where  the  estate  was 
large,  diversified  as  to  kinds  of  property,  and  to  be  distributed 
among  several  legatees  or  devisees.  It  is  true,  as  said  by  Justice 
Washikoton,  in  Harrieon  v.  Rowan,  3  Wash.  0. 0.  Bep.  585,  ^*  He 
must,  in  the  language  of  the  law,  have  a  sound  and  disposing  mind 
and  memory.  In  other  words,  he  ought  to  be  capable  of  making  his 
will  with  an  nnderstanding  of  the  nature  of  the  business  in  which 
he  i%  engaged ;  a  recollection  of  the  property  he  means  to  dispoei 
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of ;  of  the  persons  who  are  the  objects  of  this  bonuty,  and  the 
manner  in  which  it  is  to  be  distributed  between  them.  It  is  not 
necessary  that  he  should  view  his  will  with  the  eye  of  a  lawyer,  and 
comprehend  its  provisions  in  their,  legal  form.  It  is  sufficient  if  he 
has  such  mind  and  menioiy  as  will  enable  him  to  understand  the 
elements  of  which  it  is  composed  —  the  disposition  of  his  property 
in  its  simple  forms." 

In  Marsh  v.  Tyrrell,  2  Flagg,  122,  that  eminent  and  experienced 
judge,  Sir  John  Nicholl,  said  :  "  It  is  a  great  but  not  uncommon 
error  to  suppose  that,  because  a  person  can  understand  a  question 
put  to  him,  and  can  give  a  rational  answer  to  such  question,  he  is 
of  perfect  sound  mind,  and  is  capable  of  making  a  will  for  any 
pui-pose  whatever ;  whereas  the  rule  of  law,  and  it  is  the  rule  of 
common  sense,  is  far  otherwise  ;  the  competency  of  the  mind  must 
be  judged  of  by  the  nature  of  the  act  to  be  done  from  a  consider- 
ation of  all  the  circumstances  of  the  case." 

The  idea  here  intended  to  be  conveyed  by  the  learned  judge  is, 
that  a  man  might  not  be  competent  to  make  a  will  of  one  kind  and 
under  some  circumstances  in  relation  to  the  estate,  the  number  of 
objects,  and  the  character  of  the  disposition,  when  under  other  and 
different  circumstances,  requiring  less  mental  effort,  he  might  be. 
We  know,  practically,  that  it  requires  a  less  degree  of  capacity  to 
thus  dispose  of  a  single  farm  and  the  usual  personal  property 
o\vned  by  a  farmer,  by  a  distribution  among  a  few  recipients,  than 
of  a  large  and  diversified  estate,  among  numerous  recipients,  with 
various  gradations  of  their  bounties.  So  thfilt  there  can  be  no  safer 
practical  rule  than  that  the  competency  of  the  mind  should  be 
judged  of  by  the  nature  of  the  act  to  be  done,  from  a  consideration 
of  all  of  the  circumstances  of  the  case.  Jarman  in  his  treatise  on 
Wills,  volume  1,  page  51,  after  referring  to  the  leading  cases  upon 
this  subject,  comes  to  the  conclusion  that  the  question  in  its  moet 
simple  and  intelligible  form  should  be  stated  thus :  *'  Were  his 
mind  and  memory  sufficiently  sound  to  enable  him  to  know  and 
understand  the  business  in  which  he  was  engaged  at  the  time  he 
executed  the  will."  And  we  agree  with  the  observation  of  the 
court  in  McClintocky.  Cvrd,  32  Miss.  419,  that  this  is  the  best 
form  in  which  the  question  can  be  submitted  to  a  jury,  with  this 
addition,  that  in  determining  the  question,  the  competency  of  the 
mind  should  be  judged  of  by  the  nature  of  tlieact  to  be  done,  from 
a  consideration  of  all  the  circumstances  of  the  case. 
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We  have  discussed  this  question  without  any  reference  to  the 
agency  of  undue  influence  or  fraud,  which  presents  other  consider- 
ations. The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Tug  Boat  E.  P.  Dobr,  appellant^  t.  Waldbov. 

(es  ni.  an.) 

Vea$el — vaUdUy  of  lien  latos  —  effect  ofrdeaee  an  bond, 

A  8ute  law  ereating  a  Uen  bj  attachment  on  ▼eBsels  for  suppliea  f amiahed  in 
her  home  port,  held  yalid. 

A  tug  was  attached  for  Bupplies  furnished  in  port,  and  was  released  on  the 
giving  of  a  bond.  The  attachment  suit  was  discontinued,  another  suit  com- 
menced for  the  same  cause,  and  the  tug  again  seized.  Held,  that  the  seia- 
nre  was  valid,  notwithstanding  the  bond  given  in  the  former  suit. 

Attaohhent  against  the  tug  boat  £.  P.  Dorr,  to  enforce  a  lien 
for  supplies,  in  favor  of  Asa  D.  Waldron  and  others.  The  opinion 
states  the  case. 

William  IT,  Condon,  for  appellant. 

Norman  C,  Perkins  and  J,  A.  Grain,  for  appellees. 

Breele,  J.  This  was  an  attachment  under  the  act  of  1846| 
brought  to  the  Superior  Court  of  Chicago,  at  the  June  term,  1870. 

The  proceedings  were  regular  under  the  statute,  by  affidavit, 
bond,  statement  of  the  cause  of  action,  and  bill  of  particulars,  on 
which  a  writ  of  attachment  issued,  and  was  levied  on  the  tug  boat 
in  question,  "E.  P.  Dorr,"  and  by  reading  the  writ  "to  Joseph 
Moffett,  owner  of  said  tug  boat." 

The  boat  appeared  by  attorney  and  pleaded  nil  debit,  and  a  spe- 
cial plea  as  follows  : 

And  for  a  further  plea  in  this  behalf,  the  defendant  says,  actie 
non,  because  it  says,  true  it  is  that  plaintifEs  had,  on  Decembei 
18,  1809,  a  good  and  valid  lien  against,  and  on  said  defendant  for 
supplies  fuiTiished  to  said  defendant  for  the  sum  of  money  in  said 
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declaration  mentioned,  and  on  said  date  caused  a  writ  of  attach- 
ment  to  be  issued  out  of  and  under  the  seal  of  the  Circuit  Court  of 
said  Cook  county  and  the  State  of  Illinois,  being  a  court  of  record 
of  STiperior  jurisdiction,  against  the  defendant,  authorizing  and 
directing  the  seizure  and  detention  of  the  defendant  with  its 
engines,  machinery,  sails,  rigging,  tackle,  apparel,  and  furniture, 
by  the  sheriff  of  said  Cook  county ;  that  by  virtue  of  said  writ  of 
attachment,  the  sheriff  of  said  Cook  county,  on  the  18th  day  of 
December,  1869,  aforesaid,  did  attach,  seize,  and  detain  said  defend- 
ant, with  its  engines,  machinery,  rigging,  sails,  tackle,  apparel, 
and  furniture,  until  the  ssoth  day  of  March,  1870,  when  said 
defendant  was  released  from,  custody  of  said  sheriff,  by  the  order 
of  the  Hon.  E.  S.  Williams,  judge  of  said  Circuit  Court,  upon  the 
bond  of  Joseph  Moffett  (the  owner  of  said  defendant),  and  W.  S. 
Swan,  which  said  bond  was  approved  by  said  Hon.  E.  S.  Williams, 
judge  of  said  Circuit  Court,  on  said  March  28,  1870,  which  said 
bond  released  said  defendant  from  the  lien  sought  to  be  enforced 
in  said  suit ;  that  said  plaintiffs  filed  their  declaration  in  said  Cir- 
cuit Courts  on  December  20,  1869,  and  defendant  filed  its  plea  and 
affidavit  of  merits  in  due  time  thereafter  in  time  to  prevent  default ; 
and  said  cause  was  at  issue  in  said  Circuit  Court  from  the  filing  of 
said  plea  by  defendant,  until  the  21st  day  of  June,  1870,  when 
said  suit  was  dismissed  at  said  plaintiff's  costs  by  said  plaintiffs' 
attorneys,  and  this  suit  commenced  by  said  plaintiffs  for  the  same 
supplies  mentioned  in  the  suit  previously  begun  in  the  Circuit  Court 
as  {foresaid. 

And  this  the  defendant  is  ready  to  verify,  wherefore,  etc. 

To  this  plea  there  was  a  demurrer,  which  the  court  sustained. 
The  cause  was  then,  by  agreement,  submitted  to  the  court,  whc 
found  for  the  plaintiffs  twelve  hundred  and  sixty  dollars  and  costs, 
and  rendered  judgment  for  the  same. 

To  reverse  this  judgment  the  defendant  appeals,  the  bond  being 
executed  by  Joseph  Moffett,  describing  himself  as  ^'  of  the  city  of 
Cleveland,  in  the  State  of  Ohio,  and  sole  owner  of  the  tug  E.  P. 
Dorr." 

The  only  question  presented  by  the  pleadings  is  the  decision  of 
the  court  upon  the  demurrer  to  the  second  plea. 

Tlie  point  presented  by  that  plea  is  the  fact  that  a  prior  attach- 
ment had  been  sued  out  of  the  Circuit  Court  against  this  tug,  b]f 
which  she  was  held  until  the  28th  day  of  March,  1870,  when  she 
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was  released  from  the  custody  of  the  sheriff  by  the  order  of  the 
eircuit  jndge  on  the  execution  of  s  bond  by  Joseph  MoSett,  the 
owner,  and  one  W.  S.  Swan.  The  canse  was  at  issue  in  that  court 
until  the  21st  day  of  June,  1870,  when  the  suit  was  dismissed  at 
the  costs  of  the  plaintiffs,  and  the  present  suit  immediately  tliero^ 
after,  and  on  the  same  day,  was  commenced. 

Appellant  contends  that  the  act  in  question,  being  in  derogation 
of  the  common  law,  should  be  construed  strictly,  so  that  when  a 
boat  is  discharged  upon  bond  being  given,  the  boat  would  be 
released  from  the  lien  sought  to  be  enforced,  and  would  only  be 
liable  to  be  taken  and  sold  on  execution  issued  on  the  judgment 
obtained  againt  the  boat,  or  upon  the  judgment  which  might  be 
rendered  upon  the  bond.  The  point  appellant  makes  is,  that  the 
release  of  the  tug  by  order  of  the  circuit  judge,  oc  the  execution 
of  the  bond,  forever  discharged  the  boat  from  the  lion  which  appel- 
lees originally  had  on  it,  and  that  they  must  now  look  to  their  bond 
or  resort  to  their  common-law  remedy  against  the  owner  of  the 
vessel. 

Appellant  cites,  in  support  of  his  views,  Martin  v.  Dryden  et  al.y 
1  Gil.  187,  and  Conn  et  al  v.  Caldwell,  id.  531. 

These  cases  were  under  the  general  attachment  law,  under  the 
operation  of  which  a  lien  is  created  by  the  levy  of  the  writ  of 
attachment.  It  follows,  necessarily,  when  a  writ,  or  the  suit  con* 
sequent  upon  it,  is  dismissed,  the  lien  is  gone  ;  but  no  one  ever 
supposed  that  another  lien  could  not  be  had  by  the  levy  of  another 
suit.  In  this  case  the  lien  was  not  created  by  the  levy,  but  the 
levy  was  to  enforce  a  lien  created  by  law,  and  existed  independent 
of  a  levy. 

An  abortive  attempt  to  foreclose  a  mortgage  by  suit,  when  the 
cause  was  not  tried  on  its  merits,  but  dismissed  on  the  plaintiff's 
motion,  would  destroy  no  lien  created  by  the  mortgage. 

Another  point  made  by  appellant  is  that  it  does  not  appear  from 
the  papers  and  proceedings  in  the  cause  that  the  Superior  Court  had 
jurisdiction. 

This  point  was  not  raised  in  the  court  below  in  any  form,  and  is 
DOW  raised  here  for  the  first  time,  and  it  is  based  on  the  ground 
that  the  afRdavit  does  not  show  the  supplies  were  furnished  at  the 
home  port  of  the  vessel,  and  that  she  was  a  domestic  vessel.  Thtg 
Montauk  v.  Walker,  47  111.  335. 

Had  this  point  been  made  in  the  court  below  the  plaintiffs  then 
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■ight  hftve  taken  leave  to  amend.     Frinkle  et  aL  y.  King,  Adwftf 
3  Scam.  144.     It  is  now  too  late  to  make  ^e  objection. 

The  general  question  of  the  jurisdiction  of  a  State  court  as  con- 
ferred by  the  acts  of  1845  and  1857  are  considered  at  some  length 
in  WiUiamson  y.  HogaUy  46  111.  504,  and  the  Tug  Montauk  v. 
Walker,  supra,  and  Schooner  Norway  v.  Jensen,  52  id.  373,  with 
leference  to  the  ^Supreme  Court  of  the  United  States  in  The  Nine  t. 
Trevor,  4  Wall.^  and  other  cases  decided  in  the  same  court. 

In  TTie  Hine  case  the  court  say,  ^'We  are  sensible  of  the 
extent  of  the  interests  to  be  affected  by  our  decision,  and  the  im- 
portance of  the  principle  upon  which  that  decision  must  rest,  and 
hate  held  the  case  under  adrisement  for  some  time,  in  order  that 
erery  consideration  which  would  properly  influence  the  result  might 
be  deliberately  weighed."  Page  561.  It  was  then  distinctly 
announced  that  the  jurisdiction  of  the  District  Courts  of  the  United 
States,  on  the  lakes  and  navigable  waters  connecting  the  same,  was 
governed  by  the  act  of  1845,  and  that  the  jurisdiction  is  not  exclu- 
dye,  but  expressly  made  concurrent  with  such  remedies  as  may  be 
given  by  State  laws.     Pages  566-569. 

The  Hine  v.  Trevor  was  an  action  for  a  collision  of  steamboats 
running  on  the  Mississippi  river.  It  was  decided  to  be  a  maritime 
tort,  and  cognizable  exclusively  in  the  admiralty,  by  force  of  the 
judiciary  act  of  1789,  and  properly,  as  that  river  was  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden. 

At  the  same  term  the  case  of  Tlie  Moses  Taylor  was  decided, 
p.  411.  That  action  was  on  a  contract  to  transport  a  passenger  by 
sea  from  New  York  to  California,  clearly  a  maritime  contract, 
wholly  to  be  performed  on  the  sea,  and  of  which  a  court  of  admir- 
alty had  exclusive  jurisdiction,  under  the  act  of  1789.  The  act  of 
1845  had  no  place  in  the  discussion,  it  was  not  alluded  to  by  coun- 
sel or  court,  nor  could  it  have  been,  the  only  question  being,  was 
the  remedy  given  by  the  act  of  the  legislature  of  California  within 
the  saving  clause  of  the  act  of  1789  ?  These  cases  were  decided 
m  1866. 

The  next,  in  order  of  time,  was  the  case  of  ''The  Belfast," 
7  WaU.  624,  decided  in  1868. 

It  arose  in  the  State  of  Alabama  on  a  contract  of  affreightment 
of  cotton  between  ports  in  that  State,  and  was  prosecuted  under 
an  act  of  the  legislature  of  that  State,  entitled,  ''Proceedings  in 
admiralty,"  by  which  a  lien  was  created  on  the  vessel,  and  pro 
ccedings  to  enforce  it  were  allowed  ;  in  which,  if  there  was  moix- 
Vol.   XIV.  — 12 
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than  one  oomplainty  all  were  to  be  conaolidated,  and  the  court  was 
required  to  render  but  one  judgment  against  the  vessel,  and  that^ 
condemning  ex  parte  the  boat,  tackle,  etc.,  to  be  sold  in  satisfac- 
tion of  the  claims,  and  the  affidavit  of  complaint  was  made  pre- 
sumptive evidence  of  the  justice  of  the  demand  ;  and  by  a  proviso 
to  the  act  it  was  enacted,  ^^  unless  when  otherwise  provided  in  this 
chapter,  the  proceedings  to  enforce  the  lien  shall  be  the  same  as  in 
the  courts  of  admiralty  of  the  United  States ;  but  either  party 
may  have  any  question  of  fact  decided  by  a  jury,  upon  an  issue 
made  up  under  the  direction  of  the  court" 

There  was  created  by  this  statute  a  Court  of  Admiralty  in  the 
State  of  Alabama,  whose  proceedings  were,  as  in  such  courts 
strictly  in  remy  and  the  law  was  held  to  be  of  no  effect,  as  it 
trenched  upon  the  exclusive  jurisdiction  of  the  Federal  courts  in 
such  cases. 

The  ground  assumed  by  the  libellants  was,  that  the  State  court 
had  jurisdiction  under  that  clause  of  the  judiciary  act  of  1789, 
section  9,  which  saves  ''  to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy  when  the  common  law  is  competent  to  give  it." 

The  theory  of  the  defendants  was  that  the  libels  were  libels  in 
rem,  to  enforce  a  maritime  lien  in  favor  of  the  shippers  of*  the  cot- 
ton under  the  contracts  of  affreightment  for  its  transportation  from 
one  port  to  another,  upon  navigable  waters,  and  tiiat  the  State 
courts  had  no  jurisdiction  to  employ  such  a  process  to  enforce  such 
a  lien  in  any  case;  that  the  jurisdiction  to  enforce  a  maritime  lien 
by  a  proceeding  in  refn,  was  exclusively  vested  in  the  Federal  courts, 
Dy  the  constitution  of  the  United  States,  and  the  laws  of  congress. 

The  court  in  the  discussion  of  these  questions  make  but  a  bare 
allusion  to  the  act  of  1845,  and  iii  terms  of  approval  as  we  under- 
stand them.  They  say,  ^'remarks,  it  is  conceded,  are  found  in  the 
opinion  of  the  court,  in  the  case  of  Allefi  et  oL  v.  Newberry, 
21  How.  245,  inconsistent  with  these  views ;  but  they  were  not 
necessary  to  that  decision,  as  the  contract  in  that  case  was  for  the 
transportation  of  goods  on  one  of  the  western  lakes  where  the 
jurisdiction  in  admiralty  is  restricted,  by  an  act  of  congress,  to 
steamboats  and  other  vessels  employed  in  the  business  of  commerce 
and  navigation  between  ports  and  places  in  different  States  and 
territories" — ^referring  to  The  Hifie  v.  Trevor,  supra. 

The  court  further  say,  ''  no  such  restrictions  are  contained  in 
tlio  ninth  section  of   the  judiciary  act,  and  consequently  thoss 
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ramarks,  as  applied  to  a  case  falling  within  that  proyision,  must 
be  regarded  as  incorrect" 

A  farther  allusion  is  made  to  the  act  of  1845,  in  commenting 
upon  the  decision  in  The  Magnolia^  20  How.  296,  in  which  the 
eonrt  held  that  the  District  Courts  exercise  jurisdiction  over  fresh 
water  riyers,  ^'navigable  from  the  sea"  by  yirtue  of  the  ninth  sec- 
tion of  the  judiciary  act,  and  not  as  conferred  by  the  act  of  the 
20th  of  February,  1845,  which  is  applicable  only  to  ''  the  lakes  and 
navigable  waters  connecting  said  lakes." 

The  libellants  contended  that  the  saving  clause  in  the  judiciary 
act  gave  a  remedy  in  the  State  courts  —  that  they  had,  by  that  act, 
concurrent  jurisdiction,  but  the  court  say,  nothing  is  said  in  that 
act  about  a  concurrent  jurisdiction  in  a  State  court  or  in  any  other 
conrt,  and  it  is  quite  clear  that  in  all  cases  where  the  parties  are 
citizens  of  different  States,  the  injared  party  may  pursue  the  com- 
mon-law remedy  here  described  and  saved,  in  the  Circuit  Court  of 
the  district  as  well  as  in  the  State  courts. 

They  say,  *'  original  cognizance  is  exclusive  in  the  District  Courts, 
except  that  the  suitor  may,  if  he  sees  fit,  elect  to  pursue  a  com- 
mon-law remedy  in  the  State  courts  or  in  the  Circuit  Court,  as 
before  explained,  in  all  cases  where  such  a  remedy  is  applicable. 
Common-law  remedies  are  not  applicable  to  enforce  a  maritime  lien 
by  a  proceeding  in  ra^i,"  etc.  ;  and  further,  ^' State  legislatures 
have  no  authority  to  create  a  maritime  lien,  nor  can  they  confer 
any  jurisdiction  upon  a  State  court  to  enforce  such  a  lien  by  a  suit 
or  proceeding  in  rem  as  practiced  in  the  admiralty  courts." 

This  was  ^1  well  said,  doubtless,  as  applicable  to  the  Alabama 
State  law  where  the  proceedings  were  designed  to  be  in  rem  as 
practiced  in  the  admiralty  courts. 

But  in  concluding  the  opinion  the  court  says,  ^'  such  a  lien  ( a 
maritime  lien )  does  not  arise  in  a  contract  for  materials  and  sup- 
plies furnished  to  a  vessel  in  her  home  port,  and  in  respect  to  such 
contracts,  it  is  competent  for  the  States,  under  the  decisions  of 
this  court,  to  create  such  liens  as  their  legislatures  may  deem  just 
and  expedient,  not  amounting  to  a  regulation  of  commerce,  and  to 
enact  reasonable  rules  and  regulations  prescribing  the  mode  of  theii 
enforcement,"  referring  to  The  Oeyieral  Smith,  4  Wheat.  438, 
and  is  the  ground  assumed  by  this  court  in  William  v.  Ebgan, 
16  Ul.  504. 

It  will  be   noticed,  nothing  is  said  in  The  Belfast,  about  the 
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MTing  clause  of  the  act  of  1845,  though  r^arding,  in  the 
unqualified  terms,  the  operation  of  that  act  on  our  lakes  and  riren. 

At  the  same  term  of  the  court  came  on  the  case  of  the  steam 
tug  EagU,  8  Wall.  15. 

This  was  an  appeal  from  the  District  Court  for  the  eastern  dia- 
trict  of  Michigan,  in  which  the  question  made  on  this  record,  was 
not  before  the  court  in  any  shape.  It  was  there  held  that  this  act 
of  1845  was  obsolete  and  inoperative.  Since  the  decision  in  The 
Oenesee  Cliiefy  12  How.  243,  in  which  it  was  held  that  the  juris- 
diction of  the  District  Courts  in  such  cases  extended  over  all  the 
navigable  waters  of  the  United  States,  without  regard  to  the  ebb- 
ing and  flowing  of  the  tide. 

In  the  opinion  delivered  in  that  case  by  Chief  Justice  Taxey,  it 
is  nowhere  intimated  that  the  act  of  1845  was  not,  what  it  pur- 
ported to  be,  an  act  to  extend  the  jurisdiction  of  those  courts,  and 
valid,  and  binding,  and  operative.  That  case  arose  under  that  act, 
and  was  prosecuted  under  it. 

The  effect  of  the  decision  was  to  overrule  the  many  prior  decis- 
ions of  that  court  upon  the  question  of  the  limit  of  the  jurisdic- 
tion of  the  District  Courts.  The  chief  justice  said,  in  that  very 
ease,  that  the  act  of  1845  was  a  limitation  of  the  powers  previ- 
ously conferred  on  the  Federal  courts. 

The  opinion  in  the  case  of  The  Bogle,  iupra,  declares  the  act 
is  obsolete  and  of  no  cEect,  with  the  exception  of  the  clause  which 
gives  to  either  i){irty  the  right  of  trial  by  jury  when  requested, 
which,  the  court  say,  is  rather  a  mode  of  exercising  jurisdiction 
tlian  any  substantial  part  of  it.  The  saving  clause  in  this  act  as  to 
the  concurrent  remedy  at  common  law  is,  in  effect,  the  same  as  in 
the  act  of  1789,  and  is,  therefore,  of  necessity,  useless  and  of  no 
effect. 

It  will  be  seen,  the  question  raised  in  the  case  before  us  was  not 
a  question  in  The  Eagle,  and  whatever  may  have  been  said 
touching  it  was  obiter. 

We  had  thought  there  might  be  a  necessity  for  the  act  of  Febru- 
ary 3,  1845,  inasmuch  as  by  the  judiciary  act  of  1789,  admiralty 
jurisdiction  extended  only  to  such  waters  as  were  navigable  from 
the  sea  by  vessels  of  ten  tons  burden  and  upward.  The  lakes  wen 
not  so  navigable. 

The  important  saving  in  the  act  of  1845  "saving  any  concurrent 
remedy  which  may  be  given  by  the  State  laws,  when  such  steamer 
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or  other  vessel  is  employed  in  such  business  of  commerce  and 
oATigationy"  is  omitted  from  the  consideration  of  the  court.  It  u 
not  decided  congress  was  incompetent  to  enact  such  a  clause  It 
would  seem  if  that  body  could  provide  a  saving  of  one  kind  it 
could  another,  and  here  it  is  provided,  in  the  record,  in  express 
terms. 

The  record  contains  no  exceptions  preserving  the  evidence. 
Every  intendment,  therefore,  must  be  indulged  in  favor  of  the 
finding  of  the  court  as  in  the  case  of  the  verdict  of  a  jury.  We 
will  presume,  in  the  absence  of  the  evidence,  that  every  fact  requi- 
site to  bring  the  case  virithin  the  jurisdiction  of  the  court,  and 
establish  a  cause  of  action  under  the  statute,  was  proved  upon  the 
fenaL 

The  proceedings  have  no  resemblance  to  those  in  courts  of  admi- 
ralty, but  are  of  the  same  character  as  in  an  ordinary  attachment 
under  the  statute,  requiring  notice  to  be  given  of  the  pendency  of 
tlic  suit,  and  no  prior  liens  are  interfered  with.  Gertnain  v.  Steam 
Tug  Indiana,  11  111.  535;  The  Belfast,  aupra. 

For  the  reasons  given  the  judgment  is  affirmed. 

Judgment  affirmed* 


MSBCHAKTS'  IlirSURAKCE  COMPANY,   appellants,  V.    MORRIBOlf. 

(88Ill.StS.) 

Marine  intrwrance  —  "  time"  policy  —  warranty  of  uaworthineu, 

A  veflnel  lying  in  port  was  insured  from  April  1  to  November  80.  The  vessel 
WES  to  be  employed  in  navigating  certain  inland  waters,  and  sailed  first  on 
April  10.  HM,  that  the  policy  being  a  **  time''  policy,  there  was  no  implied 
warranty  that  the  vessel  was  seaworthy  at  the  time  of  starting  on  the  first 
voyage. 

AcnoK  by  Ezekiel  Morrison  against  the  Merchants'  Insuranca 
Company  of  Chicago,  on  a  policy  of  marine  insurance.  Thi 
opinion  states  the  case. 

HihhcocJcy  Dupee  dt  Evarts,  for  appellant. 
H,  8.  Moore  and  Sidrveg  Smith,  for  appellee. 
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McAllister,  J.  In  June,  1868,  the  appellee,  being  engaged  in 
the  lumber  business  at  Muskegon  Lake,  in  Michigan,  became  the 
owner  of  the  then  propeller  '^  Omar  Pacha.'' 

This  lake  is  situated  some  five  miles  from  the  east  shore  of  Lake 
Michigan,  is  connected  with  the  latter  by  a  navigable  river  called 
the  Muskegon  river;  constitutes  a  safe  harbor,  and  is  known  as  the 
Pert  of  Muskegon.  During  the  remainder  of  the  season  of  1868, 
after  appellee  became  the  owner,  the  propeller  was  employed  by  him 
in  the  lumber  trade  between  that  port  and  Chicago;  at  the  close  of 
navigation  the  vessel  was  taken  to  the  Muskegon  harbor,  where  she 
remained  until  the  10th  of  April,  1869 ;  during  the  winter  of 
1868-69  she  was  thoroughly  overhauled,  repaired,  and  changed  into 
a  lumber  barge,  the  work  and  repairs  costing  upward  of  ten  thou- 
sand dollars.  On  the  1st  of  April,  1869,  while  the  vessel  was  still 
in  that  harbor,  through  the  action  of  an  insurance  agent  and  solici- 
tor a  policy  of  insurance  upon  the  body,  tackle,  apparel,  and  other 
furniture  of  this  vessel  was  issued  by  appellant  to  appellee,  insur- 
ing the  same  in  the  sum  of  13,000,  from  noon  of  the  1st  day  of 
April,  1869,  to  noon  of  the  30th  day  of  November,  1869.  This 
was  a  valued  policy,  containing  an  express  warranty  on  the  part  of 
the  assured  that  the  vessel  was  then  in  safety ;  that  she  was  to  be 
employed  exclusively  in  the  freighting  and  passenger  business,  and 
to  navigate  only  the  waters,  bays,  harbors,  rivers,  canals,  and  other 
tributaries  of  Lakes  Superior,  Michigan,  Huron,  St.  Glair,  Erie, 
and  Ontario,  and  river  St.  Lawrence  to  Quebec,  usually  navigated 
by  vessels  of  her  class  during  the  portion  of  the  life  of  the  policy 
between  noon  of  April  1  and  noon  of  November  30th. 

The  perils  insured  against  were  of  the  lakes,  rivers,  canals,  fires, 
and  jettison,  excepting  all  perils,  losses,  misfortunes,  or  expenses 
consequent  upon,  and  arising  from  or  caused  by  the  following  or 
other  legally  excluded  causes,  viz.  ;  *  *  *  « Incompetency  of 
the  master,  or  insufficiency  of  the  crew,  or  want  of  ordinary  care 
and  skill  in  navigating  said  vessel,  and  in  loading,  stowing  and 
securing  the  cargo  of  said  vessel,  rottenness,  inherent  defects,  over- 
loading, and  all  other  unseaworthiness/*  etc. 

The  policy  contained  the  usual  recital  of  payment  of  the 
premium. 

The  vessel  remained  in  the  port  where  the  repairs  had  been 
made,  where  she  was  at  the  time  the  policy  was  issued,  until  th« 
loth  day  of  April,  1869,  when,  being  laden  with  a  cargo  of  lumber, 
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die  Bet  out  upon  a  voyage  to  Cliicago.  She  continued  engaged  in 
tiie  lumber  trade  between  those  ports  until  the  8th  day  of  October, 
1869,  and  then,  while  lying  at  a  dock  in  the  Muskegon  harbor,  and 
daring  the  life  of  the  policy,  she  was  consumed  by  fire,  not  tho 
result  of  unseaworthiness. 

The  usual  protest,  proof  of  loss  and  abandonment  necessary  to 
charge  the  underwriters,  having  been  made  and  the  appellant  hav- 
ing refused  to  pay  the  amount  insured,  this  action  was  brought 
upon  the  policy.  The  cause  was  tried  before  the  court  and  a  jury- 
after  hearing  the  evidence,  which  was  conflicting,  the  jury  returned 
a  verdict  in  favor  of  the  assured,  upon  which  judgment  was  ren- 
dered, and  the  case  brought  to  this  court  by  appeal. 

A  single  question  of  law  has  been  presented  and  discussed  in 
this  court.  Upon  the  trial  the  court  permitted  the  insurance  com* 
pany  to  introduce  evidence  tending  to  show  the  want  of  seaworthi- 
ness of  the  vessel  during  the  season  of  1869,  but  with  the  avowed 
purpose  of  showing  that  she  was  unsea worthy  at  the  time  of  setting 
out  upon  her  first  voyage  after  the  insurance.  Many  witnesses 
were  examined  as  to  this  point,  upon  both  sides;  but  when  we  con- 
sider the  presumption  of  law  that  she  was  seaworthy,  the  clear  and 
satisfactory  evidence  of  the  thorough  overhauling  and  repairs  which 
she  had  received  immediately  previous  to  setting  out  upon  such 
voyage,  and  contrast  the  strength  of  appellee's  case  with  that 
sought  to  be  made  by  appellant,  it  seems  to  us  that  the  clear 
weight  and  preponderance  of  evidence  are  with  the  appellee. 
Nevertheless,  there  was  sufiicient  to  warrant  appellant  in  asking 
the  court  to  submit  the  question  of  fact  to  the  jury,  if  the  counsel 
were  right  in  their  law  as  involved  in  the  following  instruction, 
which  the  court  refused  : 

'^  The  jury  are  instructed  that  the  law  implies  a  warranty  on  the 
part  of  the  plaintiff  that  the  '  Omar  Pacha'  was  seaworthy  on  set- 
ting out  upon  her  first  voyage  after  the  time  from  which  the  policy 
was  to  take  effect,  provided  she  set  out  on  such  voyage  from  a  port 
in  which  proper  repairs  could  have  been  made;  and  if  they 
believe,  from  the  evidence,  that  she  was  not  seaworthy  when  she 
left  such  port  on  such  voyage  they  will  find  for  the  defendant" 

The  refusal  to  give  this  instruction  forms  the  basis  of  appellant i 
argument.  The  policy,  we  have  seen,  was  made  on  the  Ist  day  of 
April,  1869,  whereby  the  vessel  was  in  terms  insured  against  certain 
perils,  among  which  were  those  of  fire,  from  noon  of  that  day« 
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Under  these  circamfltanoes^  did  the  law  imply  a  warranty  that  th« 
Yesael  shoald  be  seaworthy  when  she  set  oat  upon  her  first  voyage 
from  that  port;  and  was  it  requisite  that  she  was  seaworthy  at  that 
time,  in  the  sense  of  that  term  as  applied  to  voyage  policies,  in 
order  to  make  the  policy  attach  and  charge  the  insurer  for  a  snbee- 
qnent  loss  by  fire  not  arising  from  want  of  seaworthiness  ?  We 
think  not.  To  so  hold  would  not  be  the  mere  recognition  of  a  con- 
dition to  the  policy  by  implication  of  law,  and  in  respect  to  which 
the  contract  was  silent,  but  would  be  to  vary  its  terms  and  legal 
effect 

It  is  a  general  rule  of  law  that  when  parties  have  deliberately  put 
their  engagements  into  writing  in  such  terms  as  import  a  legal 
obligation,  without  any  uncertainty  as  to  the  object  or  extent  of 
such  engagement,  it  is  conclusively  presumed  that  the  whole 
engagement  of  the  parties,  and  the  extent  and  manner  of  their 
undertaking,  was  reduced  to  writing.     1  Greenl.  Ev.,  §  275. 

There  was  no  attempt  to  interpret  or  explain  any  of  the  term« 
of  the  policy  by  offering  proof  of  any  known  and  established  usage 
respecting  the  subject,  so  that  the  position  assumed  must  have  its 
foundation,  if  it  have  any,  in  the  peculiar  rule  of  the  law  mer- 
chant and  common  law  —  that  every  voyage  policy  implies  a  war- 
ranty of  seawortiiiness.  Then,  what  is  that  warranty  ?  It 
imports  tliat  the  ship  is  sUiunch  and  sound,  of  6uffici»)nt  materials 
and  construction,  with  sntficicnt  sails,  tackle,  rigging,  cables^ 
anchors,  stores,  and  supplies  ;  a  captain  of  competent  skill  and 
capacity;  a  competent  and  sufficient  crew;  a  pilot,  when  necessary, 
and  generally,  that  she  is,  in  every  respect,  fit  for  the  voyage 
insured.  This  warranty  relates  to  the  beginning  of  the  risk,  and 
that  is  when  the  vessel  sails.  2  Grcenlf.  on  Ev.,  ^  400 ;  3  Kent's 
Com.  289. 

And  it  is  the  general  rule  that  the  vessel  must  be  seaworthy  in 
the  sense  mentioned,  at  the  i  unmenoement  or  inception  of  the 
lisk,  in  order  that  the  policy  attach  and  charge  the  insurer.  Sea- 
worthiness at  the  commencement  of  a  voyage  is  a  condition  prece- 
dent, and,  if  it  does  not  then  exist,  the  poli<^  is  void,  and  the 
insurers  are  not  responsible  for  a  subsequent  loss,  even  if  it  arises 
from  another  cause.  Prswott  v.  U.  S,  Ins.  Oo.^  1  Whart  399; 
Starduck  v.  N.  E.  In*.  Co.,  19  Pick.  1^;  Capm  v.  Washington  Ins. 
Oo„  12  Cush.  517. 

These  are  inflexible,  arbitrarv  rolea  of  the  common  law,  and 
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IS  applicable  to  risks  of  that  character  upon  our  lakes  as  apon  the 
Ugh  esse.  But  their  applicabilitjr  to  time  policies  was  seriousljr 
qvesticmed,  if  not  denied,  in  Oapmi  r.  Washingtan  Ins,  Co.,  aboTe 
Cited;  and  Chief  Justice  Shaw  pointed  ont  some  of  the  distinc- 
tions between  the  two  kinds  of  policies  with  his  nsoal  ckameae 
and  f<»ce.  Afterward,  the  case  of  Oibmm  ▼.  SmaU  came  ap  in  the 
English  House  of  Lords,  24  Bng.  L.  &  Eq.  17,  inTolying  the  qnee- 
tion  of  implied  warranty  of  seaworthiness  in  the  case  of  a  time 
policy,  in  the  sense  of  its  application  to  a  Toyage  policy.  The  sub- 
ject was  most  elaborately  discussed  by  the  seTcral  judges,  and  the 
distinguishing  features  of  the  two  kinds  of  instruments  were 
pointed  out  with  admirable  perspicuity.  There,  howeyer,  the 
policy  was  upon  a  Tessel  in  an  unknown  sea,  and  in  an  unknown 
omdition;  but  in  the  case  of  Thompson  t.  Hoppm',  6  EL  &  BL  179; 
34  Eng.  L.  &  Eq.  266,  the  action  was  upon  a  time  policy  issued  upon 
a  vessel  in  port  where  the  owner  resided,  and  the  court  held  thai 
there  was  no  implied  warranty  of  seaworthiness  which,  if  brekeB, 
would  prevent  the  policy  from  attaching.  See,  also,  Jtms^  ▼.  /us. 
ft.,  2  Wall.,  Jr.,  27a 

The  question  was  examined  in  the  English  courts  with  so  modi 
research  and  ability  that  it  would  be  idle,  if  not  presumptuous,  to 
attempt  to  throw  any  further  light  upon  it;  but  it  seems  to  us  that 
the  reasons  assigned  by  the  English  judges  against  the  imjdication 
of  such  a  warranty  in  the  case  of  time  policies  on  yessels  engaged 
in  the  general  and  ceaseless  commerce  of  the  great  oceans  or  high 
iea^  Apply  vith  eyen  greater  force  to  those  on  yessels  engaged  upon 
ear  north-western  lakes,  because  here,  from  the  rigor  of  the  cK- 
mate,  yessels  are  generally  compelled  to  lie,  during  the  cold  season, 
some  four  or  ftye  months  in  ports  or  harbors,  imbedded  in  ice,  and 
where  the  principal  peril  to  which  they  are  exposed  is  that  of  fire, 
and  against  which  it  is  lawful  for  the  owner  to  obtain  insurance. 
But  the  cireumstances  would  require  a  policy  essentially  different 
from  the  usual  Toyage  policy.  It  might  be  expedient  to  make  the 
policy  ooyer  the  whole  time  during  which  the  yessel  was  to  so  lie  in 
harbor,  and  also  that  of  the  ensuing  season  of  narigation.  To  be 
falty  applicable  to  the  cireumstances,  the  policy  should  be  made  to 
cover  the  perils  of  fire  as  well  as  of  the  lakes,  rivers,  eta  Suppose 
the  owner,  while  his  ressel  is  fast  in  the  ice  of  a  Michigan  or  Ghi- 
eago  port,  should  obtain  a  policy  on  the  1st  day  of  January,  insure 
ing  her  against  all  the  perils  suggested  from  noon  of  that  day  until 
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noon  of  the  30th  day  of  the  following  November,  would  there  be 
any  reason  in  support  of  the  position  that  such  a  policy  implied  a 
warranty  of  seaworthiness  as  that  warranty  has  been  defined,  or  for 
holding  that  the  operation  of  the  policy  was  suspended ;  that  the 
risk  did  not  commence  until  the  vessel  set  out  upon  her  first  voy- 
age in  the  spring ;  and  that,  if  she  was  not  then  seaworthy,  the 
policy  never  attached  at  all  ?  Yet  that  is  the  precise  doctrine  of 
appellant's  instruction.  It  is  manifest  that  to  so  hold  would  be  to 
say  that,  upon  this  subject,  parties  were  not  competent  to  make 
such  a  contract  as  they  thought  fit;  that  whatever  might  be  the 
necessities  of  the  case  or  the  terms  of  their  contract,  still  the  law 
would  80  control  it  as  to  make  it  speak  a  particular  language,  and 
thai  the  same  as  another  contract,  which  they  did  not  make.  The 
policy  would  declare,  in  plain  language,  that  the  risk  commenced, 
and  the  policy  became  operative,  at  noon  of  the  1st  day  of  Janu- 
ary; but  the  courts,  that  the  risk  did  not  commence,  or  the  policy 
become  operative,  no  matter  how  fairly  obtained,  unless  the  vessel 
was  seaworthy  when  she  sailed  upon  her  first  voyage  in  the  spring. 

This  is  the  proposition  embodied  in  the  instruction  which  appel- 
lant's counsel  asked  the  court  to  give,  the  refusal  of  which,  by  the 
court,  they  have  endeavored  to  convince  us,  was  error.  The 
instruction  is  not  based,  it  will  be  observed,  upon  the  hypothesis, 
that  the  vessel  was  about  to  depart  on  a  voyage  when  the  poLcy 
issued;  and  the  principle  involved  in  it  is  all  the  same,  whether  the 
policy  was  made  ton  days  or  three  months  before  the  vessel  sailed. 

It  would  lead  to  great  embarrassment  if  the  vessel  owner  cannot 
obtain  a  policy  like  that  in  question  without  its  being  arbitrarily 
subjected  to  the  same  rules  incident  to  voyage  policies.  Aside  from 
the  circumstance  of  the  vessel  lying  ice-bound  for  several  months, 
IB  the  further  circumstance,  that  much  of  the  commerce  upon  the 
lakes  is  carried  on  between  ports  which  are  not  remote  from  each 
other. 

Hence,  voyages  are  short  and  quickly  and  frequently  made.  In 
such  case  there  would  be  an  obvious  inconvenience  in  the  use  of  voy- 
age policies.  This  inconvenience,  together  with  the  other  peculiarity 
of  navigation  upon  the  lakes  we  have  mentioned,  dictate  the  propriety 
of  seeking  a  substitute  for  the  usual  voyage  policy,  in  another  form 
of  contract,  which,  in  the  very  necessities  of  the  case,  must  be  sub- 
stantially different  Such  a  contract  is  the  one  sued  upon  in  this 
case.     We  are  of  opinion  that  the  vessel  owner,  if  insurance  com- 
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paoies  choose  to  concur  in  his  wishes^  has  the  legal  right  to  adopt 
tho  substitute  and  enjoy  it,  if  fairly  obtained,  untrammeled  with  the 
incident  which  the  law  attaches  to  a  voyage  policy. 

There  was,  therefore,  no  error  in  the  rulings  of  the  court  below, 
the  eyidence  sustains  the  yerdict,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Chioaoo,  DAinriLLx  &  Vikgennes  Railboad  GoKPAirr,  plaintiff 

in  error,  v.  Smith. 

(6eiU.888.> 
ConttUutUnuU  law —  municipal  aid  to  railroads. 

An  ad  of  the  legislatare  authorizing  towns  to  appropriate  money,  as  a  dona- 
tion,  to  aid  in  the  construction  of  a  railroad,  is  constitutional. 

Bill  filed  by  Frederick  Smith  against  The  Chicago,  Danville  & 
Vincennes  Bailroad  Company  and  others,  to  obtain  an  injunction. 
The  opinion  states  the  case. 

B,    Walker,  for  plaintiff  in  eiTor. 

6,  D.  A.  Parks  and  C/uis.  A.  Hill,  for  defendant  in  error. 

Thornton,  J.  Defendant  in  error  filed  his  bill  in  the  Circuit 
Court  to  enjoin  the  collection  of  taxes  levied  under  an  act  of  the 
legislature  and  in  pursuance  of  a  vote  of  the  people,  to  aid  in  the 
construction  of  a  railroad. 

The  act  authorized  all  towns  acting  under  the  township  organi- 
sation law,  to  appropriate  such  sums  of  money  as  they  should! 
deem  proper  to  aid  in  the  construction  of  the  road,  to  be  paid  as 
soon  as  the  track  should  should  have  been  located  and  constructcil 
through  the  towns.  The  road  was  completed  before  the  appropria- 
tion was  made ;  and  it  was  a  donation  to  the  company,  and  not  a 
fubacription  to  its  capital  stock.  Upon  the  hearing  tho  Circuit 
Court  made  the  injunction  perpetual,  and  pronounced  tlie  act 
oncons  ti  tutional. 
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The  officers  of  the  town,  who  made  the  appropriation  and  levied 
the  tax,  were  the  **  corporate  authorities ''  of  a  mnniolpal  corpora- 
tion ;  and  they  acted  in  the  premises,  after  a  majority  of  the  legal 
ToteiB  of  the  municipality  had  authorized  the  appropriation,  upon 
the  condition  of  the  prior  confitmction  of  the  road. 

The  only  question  is  as  to  the  power  of  the  legislature  to  authoriio 
municipalities  to  subscribe  to  the  capital  stock  of  railroad  com- 
panics,  and  to  appropriate  money,  as  a  donation,  to  aid  in  the  con- 
struction of  the  roads. 

The  only  difference  between  this  case  and  numerous  cases  decided 
by  this  court  is,  that  the  money  appropriated  by  virtue  of  the 
statute  in  question  i^  a  donation  instead  of  a  subscription.  But 
for  this  difference  we  might  stand  securely  upon  the  maxim  :  Slare 
decisis  et  non  quieta  movere.  Frequent  fluctuations,  in  the  opinions 
of  courts  of  last  resort,  involve  the  court  in  absurdities  ;  render  the 
law  uncertain  ;  destroy  that  feeling  of  reliance  so  essential  to  the 
strength  and  stability  of  all  authority,  and  produce  mischiefs 
innumerable.  The  decisions  of  courts  had  better  be  involved  in 
some  error,  than  subject  to  change  upon  every  change  of  the 
judiciary. 

In  the  discussion  of  legislative  power,  we  have  nothing  to  do 
with  questions  of  policy  or  expediency.  The  constitution  has 
created  the  legislative  and  judicial  departments ;  the  one  to  make 
the  law,  the  other  to  construe  and  administer  it.  It  may  be  mis- 
chievous in  the  effects,  burdensome  upon  the  pieople,  conflict  with 
our  conceptions  of  natural  right,  abstract  justice,  or  pure  morality, 
and  of  doubtful  propriety  in  numerous  respects;  and  yet  we  would 
not  be  justified  to  hold,  that  it  was  not  within  the  scope  of  legisla- 
tive authority  for  such  reasons. 

The  question  as  to  the  repugnancy  of  a  law  to  the  constitution 
is  always  one  of  much  delicacy,  and  courts  will  never  indulge  the 
su])position,  unless  the  repugnancy  is  manifest  to  the  undei^ 
standing. 

In  Laiie  v.  Dorman,  3  Scam.  238,  this  court  said  :  '^  The  deter- 
mining of  a  question  involving  the  inquiry  whether  an  exercise  of 
power,  by  the  legislative  department  of  the  State,  is  constitutional, 
is  readily  conceded,  not  only  to  be  a  matter  of  delicacy,  but  of 
grave  import,  and  demands  the  most  deliberate  and  mature  consid- 
eration. It  should  not,  however,  be  decided  but  in  cases  of  clear 
necessity,  and  where  the  character  of  the  act  done  is  in  plain  and 
obvions  conflict  with  the  constitution.'' 
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The  law  shoiild  not  be  pronounced  void  in  a  doubtful  cas^  ot 
upon  slight  implication.  **  The  opposition  between  it  and  the  con* 
ititntion  mnst  be  clear  and  strong.''  People  t.  MarsAdll,  1  Gilm. 
672.  The  infringement  of  the  constitntion  mnst  be  evident  before 
the  courts  will  interpose  and  hold  the  act  nugatory.  People  v. 
Eaiek,  33  HI.  130.  In  ex  parte  M^CoUum,  1  Cow.  504,  Sat  age, 
0.  J.9  said  that  a  court  ought  not  to  declare  a  law  unconstitutional, 
unless  a  case  is  presented  in  which  there  can  be  no  rational  doubt 

In  delivering  the  opinion  in  the  case  of  Fletcher  v.  Peck^ 
OCranch,  87,  Marshall,  C.  J.,  said:  "The  question,  whether  a 
law  be  void  for  its  repugnancy  to  the  constitution,  is  at  all  times  a 
question  of  much  delicacy,  which  ought  seldom,  if  ever,  to  be 
decided  in  the  affirmative  in  a  doubtful  case.  The  court,  when 
impelled  by  a  duty  to  render  such  a  judgment,  would  be  unworthy 
of  its  station,  could  it  be  unmindful  of  the  solemn  obligations 
which  that  station  imposes.  But  it  is  not  on  slight  implication 
and  vague  conjecture  that  the  legislature  is  to  be  pronounced  to 
have  transcended  its  powers,  and  its  acts  to  be  considered  as  void. 
The  opposition  between  the  constitution  and  the  law  should  be 
Buch  that  the  judge  feels  a  clear  and  strong  conviction  of  their 
incompatibility  with  eich  other." 

In  the  same  court,  whose  decision  is  chiefly  relied  on  to  induce  a 
reversal  of  the  former  opinions  of  this  court,  equally  explicit  Ian- 
guage,  in  regard  to  the  duty  of  courts,  has  been  used. 

In  Twitclielly,  Blodgett,  13  Mich.  162,  Cooley,  J.,  said  :  "It  is 
conceded  to  be  the  settled  doctrine  of  this  State,  that  every  enact- 
ment of  the  State  legislature  is  presumed  to  be  constitutional  and 
falid;  that  before  we  can  pronocnceHotbefwise,  we  must  be  able 
to  x)oint  out  the  precise  clause  in  the  ccn^iituti(5n  which  it  viola  tf^,, 
and  that  the  conflict  between  the  two  must  be  cle&f,  ci  free  i\cTP 
reasonable  doubt,  since  it  is  only  from  constitutional  provision,, 
limiting  the  legislative  power  and  controlling  the  legislative  will,, 
that  we  derive  authority  to  declare  void  any  legislative  enact- 
ment.'* 

We  might  multiply  extracts  from  the  opinions  of  the  ablesit 
courts  to  the  same  effect.  Enough  has  been  cited  to  show  the  firm 
position  of  the  judiciary,  that  the  courts  ought  not,  and,  in  justice 
to  the  rights  of  a  co-ordinate  department  of  the  State  government, 
cannot,  declare  a  law  to  be  void,  without  a  strong  and  earnest  con 
fiction,  divested  of  all  reasonable  doubt,  of  its  invalidity. 
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An  objection  to  this  law  is  urged,  which  has  been  made  since  the 
origin  of  the  character  of  legislation  now  under  consideration. 

It  is  assumed  that  the  taxes  levied  are  to  be  appropriated  to  a 
prirate  and  not  a  public  purpose;  that  the  benefits,  resulting  to  the 
public — the  people  at  large — from  the  construction  of  railroads, 
are  merely  incidental;  that  the  profits,  arising  from  their  operation, 
enrich  the  individuals  who  form  the  private  corporation ;  and,  there- 
fore, all  laws  imposing  taxes  to  aid  in  the  building  of  railroads,  to 
be  owned  and  operated  by  private  corporations,  are  unconstitutional. 

K  the  premises  are  correct,  that  the  corporations  are  strictly  pri- 
vate, and  the  benefits  to  the  public  purely  incidental,  the  con- 
clusion might  logically  foUow.  The  argument  assumes  as  unques- 
tionable, the  point  to  be  determined ;  as  true,  the  fact  to  be  ascer- 
tained. 

In  the  enactment  of  laws  the  legislature  must  exercise  its  judg- 
ment and  discretion.  As  to  questions  of  pure  policy  and  expedi- 
ency, no  express  or  necessarily  implied  constitutional  provision 
intervening,  it  is  the  sole  judge.  It  has  also  the  undoubted  right 
to  take  a  comprehensive  view  in  determining  the  necessity  of  a  law, 
and  the  character  of  the  purpose  to  be  accomplished  by  it.  A 
court,  with  any  propriety,  cannot  arrogate  to  itself  all  power  and 
wisdom  in  such  mattei*s ;  and  if  there  be  grave  doubt  as  to  the 
nature  of  the  purpose,  the  doubt  must  always  be  solved  in  favor  of 
the  action  of  the  legislature. 

Concede  that  taxation  for  a  mere  private  enterprise  is  wrong 
and  invalid,  is  the  construction  of  the  road  to  which  the  aid  is 
proposed  to  be  given  of  that  character  ?  It  is  a  road  from  Lake 
Michigan  to  a  point  .opposite  Vincennes,  in  the  State  of  Indiana, 
tr^yersiiig'tteliny  tjie^^^tiia^ length  of  the  State.  The  road  was 
.-•  ;*^  :VlP^B)ple&d  Wfore'die  payment  of  any  money  was  asked,  though  it 
• :  /'  *'  •  was'Guilt  upon  the  faith  of  it. 

Are  the  advantages  which  accrue  to  the  public  from  the  construc- 
tion and  operation  of  railroads  merely  incidental  in  the  sense  of 
the  term  as  commonly  used  ?  We  are  inclined  to  think  that  they 
rather  resemble  the  incident  in  law,  and  appertain  to,  and  follow, 
the  principal  thing.  The  benefits  resulting  to  the  people  of  the 
State,  from  our  system  of  railroads,  are  untold  and  incalculable^ 
The  mind  can  scarcely  grasp  them.  Bailroads  have  almost  super- 
seded all  other  means  of  inter-communication  between  the  several 
parts  of  our  extensive  and  growing  State.     They  have  become  an 
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■beolate  nccessitj^  indiBpensable  to  our  increased  growth,  and  to 
the  remoTal  of  our  immense  surplus.  They  have  added  millions  to 
our  taxable  property;  given  augmented  facilities  to  every  depart- 
ment of  trade;  enriched  the  mass  of  people;  largely  enhanced  the 
value  of  our  lands  ;  built  up  manufactures ;  and  brought  us  into 
close  proximity  with  the  best  markets  of  the  country.  All  share 
in  the  blesfldugs  flowing  from  them. 

Railroads  are,  in  truth,  the  people's  highways  for  pleasure,  and 
business,  and  commerce.  Without  them  our  internal  trade  would 
languish  and  die ;  and  our  com  and  wheat  rot  in  our  granaries. 

For  more  than  a  quarter  of  a  century  the  courts  have  recognized 
and  referred  to  them  as  public  improvements,  made  for  the  public 
good,  and  to  subserve  the  public  interests.  Johnson  v.  Tlis  County 
of  Stark,  24  Dl.  76;  Cin.,  Wil.  £  ZaneamUe  R.  R.  Co.  v.  The  Com- 
missianerSj  21  Ohio  (1  McGook),  77;  Sharpless  v.  The  Mayor ^  etc.^ 
21  Penn.  (9  Harris),  149;  Nichol  v.  Mayor  and  Aldermen,  9  Humph. 
252;  Ooddin  v.  Crump,  8  Leigh,  120;  Enfield  Toll  Bridge  Co.  t. 
Hart,  d  N.  H.  R.  R.  Co.,  17  Conn.  40 ;  Beckman  v.  Saratoga  d 
Schenectady  R.  R.  Co.,  3  Paige,  45;  Bloodgood  v.  Mohawk  <£  H.  R. 
R.  R.  Co.,  18  Wend.  9 ;  Netobury  Turnpike  Co.  v.  Eastern  R.  R. 
Co.,  23  Pick.  326. 

The  courts,  w^ile  ready  and  willing  to  protect  these  corporations 
in  all  their  rights,  have  uniformly  asserted,  and  seem  determined  to 
maintain  their  obligations  to  the  public.  The  principles  of  com- 
mon law,  and  their  charters  accepted  by  them,  and  which  clothe 
them  with  a  portion  of  the  sovereignty  of  the  State,  impose  duties 
upon  them  to  the  public,  which  they  must  discharge.  They  can  be 
compelled,  by  the  mandates  of  the  court:  to  a  full  performance  of 
them;  and  parties  seeking  redress  need  not  resort  to  the  imperfect 
action  at  common  law,  but  may  apply  for  the  more  effectual 
remedy  by  mandamus. 

Railways  are  improved  public  highways  ;  and  the  courts  have 
uniformly  held  that  they  are  of  such  public  use  as  to  justify  the 
exercise  of  the  right  of  eminent  domain,  in  taking  all  real  estate 
thai  may  be  necessary  for  the  construction  and  maintenance  of  the 
road,  its  depots,  side  tracks,  stations,  machine  shops,  and  other 
necessary  appendages,  disfiguring  and  rendering  unfit  for  cultiva- 
tion farms,  and  even  in  destroying  dwellings. 

The  necessity  and  expediency  for  the  exercise  of  this  right,  in 
making  public   imprnvemonts.    either  for  the  benefit  of  all  the 
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people  of  the  State,  or  of  a  particiilar  mnnicipalitj,  must  be  deter- 
mined by  the  legialatare. 

Mere  conyenience  is  not  snfficient  to  justify  the  exercise  of  the 
light  The  public  use  must  be  necessary  and  pressing.  In  refer- 
ring to  the  urgency  of  the  public  use,  Woodburt,  J.,  in  the  case 
of  West  River  Bridge  Oo.  t.  Dix^  6  How.  546,  said  :  ''  So  as  to  a 
road,  if  really  demanded  in  particular  forms  and  places,  to  accom- 
modate a  growing  and  changing  community,  and  to  keep  up  with 
the  wants  and  improyements  of  the  age  —  such  as  its  pressing 
demands  for  easier  and  social  intercourse  —  quicker  political  com- 
munication, or  better  internal  trade  —  and  adyancing  with  the 
public  necessities  from  blazed  trees  to  bridle  paths,  and  thence  to 
wheel-roads,  turnpikes,  and  railroads." 

Though  the  distinction  between  the  right  of  eminent  domain  and 
the  power  of  taxation  may  be  manifest,  yet,  when  the  public  use, 
necessary  for  the  exercise  of  the  former,  has  been  settled  by  both 
the  legislatiye  and  judicial  departments,  and  a  particular  enter- 
prise has  thus  been  fixed  as  of  public  importance,  the  position  is 
yery  much  strengthened,  that  taxation  for  such  an  enterprise  is  for 
a  public  purpose. 

This  court  has  decided  that  such  corporations  are  created  for  the 
public  good ;  to  increase  the  facilities  and  oonyenienoes,  and  pro- 
mote the  great  ends  of  commerce  ;  and  that  thoy  cannot  organiae 
monopolies,  and  make  contracts  injurious  to  the  public  interests. 
Vincent  y.  C.  dk  A.  R.  R.  Co.,  49  111.  33  ;  Chi.  £  K.  W.  R.  R.  Go. 
y.  The  People  ex  rel,  Hempdeady  56  id.  365. 

In  yiew  of  the  past  history  of  railroads,  the  impossibility  of  dis- 
pensing with  them,  the  necessity  of  an  increase  of  the  number  to 
open  new  outlets  for  the  produqts  of  our  fertile  and  inexhaustible 
soil  —  all  of  which  were  well  known  to  the  legislature  —  and  sus- 
tained by  numerous  authorities  —  we  must  hold,  that,  eyen  if  the 
appropriation  in  this  case  was  not  for  a  public  purpose  in  the 
broadest  sense,  the  character  of  the  purpose  is  inyolyed  in  such 
doubt  that  we  cannot  declare  yoid  the  action  of  the  l^slature. 

Is  the  law,  under  consideration,  in  yiolation  of  the  fifth  section 
of  the  ninth  article  of  the  constitution  of  1848  ?  That  section  pro- 
yides  that  '^The  corporate  authorities  of  counties,  townships^ 
school-districts,  cities,  towns,  and  yillages,  may  be  yested  with 
power  to  assess  and  collect  taxes  for  corporate  purposes ;  such  taxes 
to  be  uniform  in  respect  to  persons  and  property  within  the  juris- 
diction of  the  body  imposing  the  same." 
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It  ifl  contended  that  the  appropriation  was  not  for  a  ''  corporate 
{mrpoee."  If  it  was  for  a  public  purpose  —  for  the  benefit  of  the 
inhabitants  of  the  municipality — then  it  would  be  for  a  corporate 
purpose.  The  latter  cannot  be  distinguished  from  the  former ; 
and  all  that  we  haye  said  in  relation  to  the  public  purpose  of  the 
tax,  will  apply  with  equal  force  to  a  corporate  purpose.  We  refer 
to  the  following  cases,  in  wKich  the  questions  discussed  haye  been 
aetUed  by  this  court.  Preityman  y.  The  Supervisors  of  TaneweU 
Oouniy,  19  HI.  406  ;  Johnson  y.  The  County  of  Stark,  supra  ;  Per- 
kins y.  Lewis,  24  IlL  208 ;  Butler  y.  Dunham,  27  id.  474 ;  The 
President  and  Trustees  t.  Prick,  34  id.  405. 

In  the  case  of  Nichol  y.  Ihe  Mayor  and  Aldermen,  supra,  a  sub- 
scription by  the  city  of  Nashyille  to  a  railroad  was  held  to  be  for  a  cor- 
porate purpose.  The  constitution  of  Tennessee  proyides  that  ^'  The 
general  assembly  shall  haye  power  to  authorize  the  seyeral  counties 
and  incorporated  towns  in  this  State  to  impose  taxes  for  county 
and  corporation  purposes  respectiyely.''  The  language  is  substan- 
tially the  same  as  in  our  constitution.  The  city  of  Nashyille  haying 
subscribed,  a  bill  was  filed  to  restrain  the  issue  of  bonds ;  and  tlic 
court  decided  that  the  legislature  had  power  to  authorize  the 
subscription ;  that  the  construction  of  the  road  was  a  corporate 
purpose ;  and  that  the  city  might  either  leyy  the  tax  or  issue  bonds 
to  obtain  the  money. 

In  Taylor  y.  Thompson,  42  HI.  9,  this  court  defined  a  corporate 
purpose  to  mean :  *^  A  tax  to  be  expended  in  a  manner  which 
shall  promote  the  general  prosperity  and  welfare  of  the  municipality 
which  leyies  it." 

We  accept  this  definition  and  are  of  opinion  that  no  person  can 
doubt  but  that  taxes,  expended  to  aid  in  the  construction  of  a  rail- 
road, must  promote  the  general  prosperity. 

The  remaining  question  is,  whether  a  distinction  exists  between 
a  donation  in  aid  of  the  road,  and  a  subscription  to  the  capital 
stock  of  the  corporation  ?  The  distinction  is  more  apparent  than 
real ;  indeed,  to  our  yiew,  is  entirely  shadowy. 

No  principle  would  justify  the  authority  to  a  municipal  corpora 
tion  to  become  a  stockholder  in  a  railroad  company,  merely  to 
acquire  equitable  rights,  and  to  preyent  the  misapplication  of  the 
funds.    The  power  is  granted  in  consideration  of  the  public  bene- 
fits, and  these  are  as  great  in  the  one  case  as  in  the  other. 
The  decree  of  the  court  below  is  reyersed  and  the  cause  remanded 

Decree  reversed. 
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HxFVBBy  appellant^  v.  Vakdolah. 

(88111.488.) 

Fr9m48$orjf  note  —  ratifleation  of  forged  note. 

The  &ftme  of  H.  was  attachtid  to  a  note  as  surety  without  his  authority  •  tml 
afterward  it  was  shown  to  him  and  he  admitted  the  signature  to  be  his. 
Held,  that  he  was  estopped  from  denying  tlie  execution  of  the  note.  {8m 
note,  p.  t08.) 

Action  by  David  Vandolah  against  Marston  Hefner  on  a  piomis- 
Bory  note.     The  opinion  states  the  ease. 

WiUiams  dk  Burr,  for  appellant. 

Wddon  (§  Benjaminy  for  appellee. 

Sheldon,  J.  This  was  an  action  of  assumpsit,  brought  by 
appellee  against  appellant,  upon  a  promis^ory  not^  purporting  to 
hare  been  made  by  appellant  and  one  Coman. 

Appellant  by  plea,  verified  by  affidavit,  denied  tho  making  of  the 
note,  and  it  is  not  claimed  that  he  did  make  it,  but  it  is  insisted 
that  by  certain  declarations  made  by  him,  he  is  estopped  from  deny- 
ing the  making  of  the  note. 

The  note  sued  on  is  as  follows  : 

"  $700.  Sept.  25,  1869. 

'^  Six  months  ofter  date,  we  promise  to  pay  to  the  order  of 
David  Vandolah  seven  hundred  dollars  at  twelve  per  cent  inter- 
esty  for  value  received. 

"  W.  COMAX. 

"Marston  Hefner." 

The  cause  was  tried  by  the  court,  without  the  intervention  of  a 
jury,  the  issue  found  for  the  plaintiff  and  his  damages  assessed  a< 
the  sum  of  seven  hundred  and  ninety  dollars  and  seventy-three 
cents,  for  which,  after  overruling  a  motion  for  a  new  trial,  judg- 
ment was  rendered  against  the  defendant,  from  which  he  prosecutet 
this  appeal 
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The  only  qnestions  raised  are,  as  to  the  sufficiency  of  the  admis- 
nons  and  declarations  of  Hefner  to  render  him  liable  upon  the  note, 
and  as  to  the  correctness  of  a  judgment  for  the  principal  and  inter- 
est of  the  note  bearing,  as  it  does>  upon  its  face,  the  usurious  rate 
of  interest  of  twelve  per  cent. 

The  argument  of  appellant's  counsel  proceeds  entirely  upon  the 
ground,  that  the  acts  and  admissions  of  Hefner,  in  order  to  charge 
him  with  liability  upon  this  note  which  he  never  executed,  must 
be  of  such  a  character  as  to  constitute  an  estoppel  mpais,  having 
the  element  of  actual  damage  from  delay  occasioned  by  the  acts  of 
Hefner  misleading  Vandolah  ;  and  that  the  evidence  comes  short 
of  making  such  a  case.  Without  considering  whether  there  may  not 
be  enough  to  support  the  judgment  on  that  ground,  we  apprehend 
nothing  more  is  necessary  to  be  shown  here,  than  that  Hefner 
adopted  and  ratified  his  forged  signature  upon  the  note,  to  render 
him  liable  thei-eon. 

It  wafi  in  evidence,  that  soon  after  the  time  the  note  bears  date, 
Vandolah  showed  it  to  Hefner,  intimating  a  doubt  as  to  its  genuine- 
ness, and  expressing  a  wish  to  know  in  regard  to  it ;  that  Hefner 
examined  the  note  expressing  nothing  definite,  but  intimating  that 
the  signature  might  be  his,  and  saying  that  he  would  let  Vandolah 
know  in  a  few  days  ;  after  a  lapse  of  a  few  days,  Hefner  told  Van- 
dolah that  he  had  signed  the  note.  There  was  abundant  evidence 
to  justify  the  court  in  finding  that  Hefner  unequiyocally  and 
anderstandingly  adopted  and  ratified  the  use  of  his  name  on  this 
note. 

If  there  had  been  an  original  assent  on  the  part  of  the  defendant 
to  the  placing  of  the  signature  of  his  name  upon  the  note  by  Coman, 
the  principal  promisor,  there  can  be  no  question  that  he  would  have 
been  bound  by  it. 

The  subsequent  assent  of  Hefner  to,  and  ratification  of  the 
nnauthorized  use  of  his  name  on  the  note  by  Coman,  must,  as  we 
conoeiye,  have  the  same  effect  to  charge  the  former,  as  if  he  had 
originally  authorized  the  signature  of  his  name  to  the  note  by 
Goman.  Such  subsequent  assent  and  ratification  would  be  equiva- 
lent to  an  original  authority,  and  confirm  what  was  originally  an 
unauthorized  and  illegal  act.    Story  on  Agency,  §§  239,  253. 

We  conoeiTe  that  the  same  rule  should  apply  here  as  in  the  case 
of  the  adoption  or  ratification  of  an  ordinary  act  of  assumed  agency ; 
that  the  form  of  signature  not  bearing  any  indication  of  the  fact 
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oi  its  being  made  by  another  hand,  does  not  prevent  the  peison 
whose  name  is  placed  on  the  note  from  being  legally  holden  ;  upon 
proof  that  the  signature  was  previoasly  authorized,  or  subsequently 
adopted.  Nor  is  it  necessary,  to  establish  a  ratification,  that  there 
had  been  any  previous  agency  created.  An  act  wholly  unauthorized 
may  be  made  valid  by  subsequent  ratification.  Culver  v.  Ashley, 
19  Pick.  301. 

As  fully  sustaining  the  views  here  expressed,  we  refer  to  the  fol- 
lowing authorities  :  Commercial  Bank  of  Buffalo  v.  Warren,  15  N". 
Y.  577 ;  Greenfield  Bank  v.  Craft  ei  al.,  ^  Allen,  447  ;  Gasoo  Bank 
V.  Keene,  53  Me.  103 ;  Livings  v.  Wiler,  32  111.  387. 

This  does  not  present  the  case  of  admission,  under  a  mistaken 
belief,  that  the  signature  was  genuine*  In  this  respect,  a  marked 
difference  exists  between  the  present  case  and  that  of  Hefner  v. 
James  VandolaJiy  57  111  520.  In  that  case  Hefner  had  not  seen  the 
note,  and  as  he  had  signed  several  notes  as  surety  for  Goman, 
he  might  well  have  supposed  that  the  note  which  Vandolah  men- 
tioned to  him  as  having,  not  stating  its  amount,  was  one  which  he 
had  signed ;  and  all  his  supposed  acts  of  adoption  and  ratification 
might  well  have  proceeded  upon  that  false  assumption.  In  the 
present  case,  the  acts  and  admissions  of  the  defendant  were,  after  a 
careful  actual  examination  of  the  note,  and  time  taken  for  con- 
sideration, with  full  knowledge  that  the  signature  was  not  in  his 
handwriting. 

As  the  note  upon  its  face  bore  a  greater  rate  of  interest  than  ten 
per  cent,  the  whole  of  the  interest  was  forfeited  under  the  statute, 
and  only  the  principal  sum  due  was  recoverable. 

For  error  in  this  respect,  in  rendering  judgment  for  interest  upon 
the  note,  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Nan.  —In  MeHuofi  t.  Counly  of  SehuyOeOL,  6  Abel  Bep.  445  (07  Fenn.  8t  881X  it  mm  held 
that  the  ratlflc&tlon  of  the  sfgning  of  a  bond,  hy  an  obligor  whose  signature  waa  forged, 
does  not  render  him  Uable  thereon,  there  being  no  new  eomlderation. 

In  Neijky  ▼.  Lindaay^  6  Am.  Bep.  4Ji7  (07  Penn.  St.  217),  It  was  held  that  a  oontract  tainted 
wtth  tnaid  may  be  ratified  without  a  new  oontraot  founded  on  a  new  conslderatioii.  In 
that  case  the  dootrine  of  ratification  was  Tcry  ftillj  considered  as  were  also  the 


In  Brooke  ▼.  HnoH^  U  R.,  8  Ex.  89  (8  Alb.  L.  J.  2BBX  it  was  held  that  a  forged  signatiirs 
oould  not  be  ratified.  That  was  an  action  on  a  joint  and  several  promiSBOiy  note  pufpert* 
ing  to  bear  the  signatures  of  defendant  and  J.  The  plaintiff  had  rsoelTed  the  note  tnm  J. 
on  the  day  of  Its  date,  and  before  the  expiration  of  the  three  months  he  had  an  Interview 
with  the  defendant  and  showed  him  the  note.  The  defendant  denied  that  the  stgnaton 
was  his  and  said  It  must  be  a  forgery  of  J.*8;  upon  which  plaintiff  said  he  would  consolt  m 
lawyer  with  a  view  of  proceeding  criminally  against  J.    The  defendant  said,  rather  than 


8EPTBMBEB  TEBM,  1871.  109 

Towamad  t.  Bosid  of  Water  Oommiailoiien. 


tha  moBflfr:  and  tiMfMUMn  hs  ^""^^^  tbA  foUowiiur  dumst:  **  Momonui* 
doBiCluiEK  I  bold  nqnMlfreapoiMlble  for  •  undated  Nor.  7, 1809,  for  90L,  bearing  mystgiiA' 
larooBdJ.XiaCKforo(]fr.Brooko.**  flUil,p6rKBLLR,C.B.,  CHAmnBLLand  Pioott,  BB., 
ihH  the  act  of  J.  In  afsninf  defendont^a  name  to  the  note  being  Illegal  and  Toid,  waa  inoap- 
aUeof  rallilcatkm;  andfnrtlierthat  tbepaper  taken  together  with  the  preyfoasoonveraatlon 
waa  not  a  lAtiiloatlon,  but  amounted  in  effect,  .to  a  corrupt  and  illegal  agreement  by  tha 
dohmilftnt  to  admit  that  the  ijgnatnre  waa  hia  own  In  oonaideration  that  the  plaintiff  would 
Bot  praaaonte  for  tbfgevy  and  that  It  worked  no  eatoppel  precluding  the  defendant  from 
ihtfwlBK  at  tha  trial  that  the  rignature  waa  a  forgaiy.  Martw,  B.,  waa  of  the  opinion  that 
ll*a  act  waa  capable  of  rattfloatioa,  and  that  the  memorandum  amounted  to  a  ratlflcatloa. 

nda  oaae  !■»  however,  againat  the  weight  of  authority.  Howard  v.  Duncan,  8  Lana.  174; 
mnuthv.  Day, 46 Ma.  176;  GrmnfiOABankr.  Craft»,€  Allen, 447;  LMnff8T.  IFifer, ttllL 
KT;  DMon  BaaOc  r.  MiOdUbrook,  66  Oonn.  95;  FUMpatriek  ▼.  School  Commltaikmen,  7 
Homph.  aM;  Thorn  t.  Bell,  Lalor*8  8np.  (N.  Y.)  460. 

Da  JTollofMri  BankT.  NaUonal  M&shanlar  BanMng  AmoekOUm,  56  N.  T.  ni,  it  waa  held 
teaaarfatakaln  reoogniaing  a  ftegad  faMtrument  aa  ganuiaa,  la  btodlng  oofljrwhan  tha 
that  It  ought  to  hava  bean  datactad  hj  a  bare  InapeoUon  of  tha  inatniment. 


Towmaan,  appellant^  t.  Boabd  of  Watbb  OomciBSiovxBfl. 

(B6IILM.) 

Fromiuor$  note  — failure  of  eamid&raUon, 

Tba  aoMldoiatkni  of  a  piomiflBory  note  waa  the  ioe  to  be  fonned  on  eeitaia 
poada  daring  the  winter.  HM,  that  it  waa  no  defenae  to  an  action  on  the 
note  that  no  ice  of  an/  valoe  was  formed  daring  the  winter,  and  that  idia^ 
erer  Ioe  waa  fonned  waa  wholly  worthless  to  defendant. 

AcnoK  by  the  Board  of  Water  GommisBioners  againBt  Samuel 
P.  Townsend  on  a  promissory  note.    The  opinion  states  the 


OtUkm,  Zans  dk  Marcy^  for  appellant 
BM/hmm^  Knapp  dt  ShtUi,  for  appellees. 

8COTT9  J.  The  record  presents  but  a  single  question,  vis. :  did  the 
ooort  err  in  sustaining  the  demurrer  interposed  to  the  second  plea? 

The  action  is  foimded  on  a  promissory  note.  In  the  second 
plea  it  is  alleged  that  there  was  a  total  failure  of  the  consideration 
in  this,  that  the  note  was  given  for  the  ice  to  be  formed  on  the 
ponds  at  the  reserroir  of  the  appellees,  near  the  city  of  Springfield, 
during  the  winter  next  following,  viz. :  the  winter  ending  with  the 
spring  of  the  year  1870,  and  that  no  ice  of  any  value  was  formed 
upon  the  ponds  during  that  period,  and  that  whatever  ice  wai 
formed  on  the  ponds  was  wholly  worthless  to  the  ap]>elhint. 
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It  will  be  observed  that  it  is  not  alleged  that  there  was  any  guar- 
anty or  warranty  that  any  particular  quantity  or  quality  of  ioe 
would  be  formed,  or  indeed,  that  any  at  all  would  be  formed  dur- 
ing that  period. 

Ic  is  not  denied  that  some  ice  was  formed  during  that  winter.  It 
was  the  agreement  of  the  appellant  that  he  would  pay  the  sum  of 
money  named  in  the  note,  for  whatever  did  form.  But  it  is  alleged 
that  whatever  ice  did  form  '*  was  wholly  worthless  "  to  the  appellant. 

It  is  a  complete  answer  to  this  allegation,  that  the  appellees 
never  promised  that  the  ice  that  should  be  formed  would  be  of  any 
value  to  the  appellant.  It  is  doubtless  true  that  all  the  ice  that 
would  make  on  the  ponds  during  any  winter,  would  be  worthless  to 
some  persons;  still  to  persons  in  that  line  of  business  it  would  be 
valuable.  It  does  not  follow  that  because  the  ice  that  did  make 
was  worthless  to  the  appellant,  it  was  not,  nevertheless,  a  valuable 
article  of  merchandise. 

But  if  the  facts  set  up  in  the  plea  were  well  pleaded,  we  do  not 
think  they  would  constitute  any  defense  to  the  note.  The  appel- 
lant was  bound  to  know,  and  did  know,  that  in  this  latitude,  dur- 
ing some  winters,  a  good  deal  of  ice  would  make,  and  in  others  but 
very  little.  With  this  knowledge  on  his  part,  he  deliberately 
elected  to  pay  so  much  money  for  whatever  ice  would  be  formed 
daring  that  period,  be  the  quantity  great  or  small,  cr  the  quality 
good  or  inferior,  and  no  reason  is  perceived  why  he  should  not  be 
bound  by  his  agreement,  in  the  absence  of  any  warranty  or  fraud- 
ulent practices  on  the  part  of  the  appellees. 

It  is  not  a  subject  of  inquiry  whether  the  (contract  was  wise  or 
u  wise  on  the  part  of  the  appeal p.nt,  or  whether  it  was  profitable  or 
unprofitable.  It  is  enough  to  know  that  the  contract  was  fairly 
made  in  reference  to  a  subject  about  which  it  was  lawful  for  the 
parties  to  contract. 

The  cases  cited  by  counsel  for  appellant,  supposed  to  be  illustra* 
tive  of  the  one  at  bar,  are  not  analogous.  In  those  cases  the  sub- 
ject-matter of  the  contract  between  the  parties  was  supposed  to  be 
in  existence  at  the  time,  but  when  it  was  ascertained  that  the 
property  was  not  in  existence,  it  was  held  that  there  was  a  failure 
of  the  consideration. 

The  demurrer  was  properly  sustained  and  the  judgment  ia 
affirmed. 

JudfffMfU  affimud* 
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Walxsley,  plaintiff  in  error,  y.  BoBijrsoir. 

(fl8IlL4L) 

Bretuk  0f  promiie  of  marriage — proqf  of  promUe,    KMence, 

bin  action  for  breach  of  promiae  of  marriage,  the  Judge  charged  the  Jury : 
"  In  thia  anit  the  Jury  may  infer  a  promise  to  marry  to  have  been  made  by 
defendant,  firat,  from  the  conduct  of  the  parties ;  second,  from  tlie  circum- 
■tances  which  usually  attend  an  engagement  to  marry,  as  vitiitiQg,  the 
understanding  of  friends  and  relatives,  preparations  for  marriage,  and  the 
reception  of  defendant  by  the  family  of  plaintiff  as  a  suitor."  Held,  error. 
It  does  not  follow  that  because  a  man  is  tlie  suitor  of  a  lady  and  viHita  lier 
frequently,  a  marriage  eng^agement  exists. 

In  an  action  for  breach  of  promise  of  marriage,  hM^  that  plaintiff's  sister 
could  not  testify  that  plaintiff  had  told  her  in  the  absence  of  defendant 
about  the  engagement. 

Action  brought  by  Sarah  Robinson  against  Merriman  W.  Walms- 
ley  to  recover  damages  for  breach  of  promise  of  marriage.  The 
opinion  states  the  cose. 

RovjeU  i&  Hamilton^  for  plaintiff  in  error. 

HHifhes  <£  McCart,  for  defendant  in  error. 

Bkbesi::,  J.  This  wag  an  action  of  assumpsit^  to  recover  dam* 
ages  for  an  alleged  breach  of  marriage  contract. 

Among  the  witnesses  for  the  plaintiff  was  her  sister  Libbie,  who 
W2is  permitted  to  testify,  against  the  objections  of  the  defendant, 
what  the  plaintiff  bad  told  her  about  a  marriage  engagement 
between  her  and  the  defendant,  and  this  in  the  absence  of  the 
defendant. 

This  testimony  should  not  have  been  admitted ;  it  was  hearsay, 
and  therefore  objectionable.  A  party  cannot  make  testimony  for 
himself  to  be  given  to  the  jury  through  the  lips  of  another. 

The  eighth  instruction  given  for  the  plaintiff  was  excepted  to  by 
the  defendant.     It  was  this  : 

''  In  this  suit  the  jury  may  infer  a  promise  to  marry  to  have 
been  made  by  the  defendant :  1st — from  the  conduct  of  the  par« 
ties  :  2d  — from  the  circumstances  which  usually  attend  an  engage- 
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meni  to  marry,  as  yisiting,  the  understanding  of  friends  and 
relatives,  preparations  for  marriage,  and  the  reception  of  the 
defendant  by  the  family  of  Sarah  Bobinson  as  a  suitor/' 

We  think  this  instruction  is  too  broad  ;  it  gives  the  jury  a  lati- 
tude too  great  It  by  no  means  follows,  because  a  gentleman  is  the 
suitor  of  a  lady,  and  visits  her  frequently,  that  a  marriage  engage- 
ment exists  between  them.  If  this  were  so,  it  would  be  danger- 
ous for  an  unmarried  man  to  pay  attention  to  an  unmarried 
woman.  Juries  always  lean  toward  the  woman,  and  no  man  would 
be  safe  from  the  contrivances  of  an  artful  and  designing  female 
whose  company  might  please  him.  We  think  the  instruction  should 
not  have  been  given. 

For  the  errors  noticed,  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial 

JudgmmU  retmrsetL 


Paddook,  appellant^  T.  RoBursoir. 

(BBnLn.) 

Pramimtf  marrioffe^^^henvoid. 

A  pramlse  of  marriage  made  at  a  time  when  both  parties  were  married  and 
known  to  be  ao,  bf  each  other,  hsld  invalid.    {8es  note,  jx  118.) 

Action  by  Catharine  Robinson  against  Sylvester  Paddock  for 
breach  of  promise  of  marriage.    The  opinion  states  the  case. 

PoOard  dk  Phillips,  and  ff.  E.  DumfMfr,  for  appellant. 
Kdcham  d  Oridley,  for  appellee. 

Lawbekcb,  0.  J.  This  was  an  action  for  a  breach  of  promte 
of  marriage.  On  the  trial,  the  court,  against  fhe  objeotioii  at 
defendant,  permitted  the  plaintiff  to  prove  promises  of  marriage 
made  at  a  time  when  both  parties  were  married  and  known  to  be 
so  by  each  other.  We  cannot  understand  how  an  action  ean  be 
maintained  on  such  a  promise.  It  cannot  be  performed  except 
npon  the  death  or  divorce  of  the  husband  of  the  one  party,  and 
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the  wife  of  the  other;  and  to  hold  that  it  is  valid  because  it  may 
be  performed  in  such  a  contiugeucy,  would  be  to  introduce  into 
eocial  life  a  dangerous  and  immoral  principle.  Only  in  the  most 
corrupt  condition  of  society  could  such  agreements  be  tolerated  as 
lawful.  They  are,  in  themseWes^  a  violation  of  marital  duty,  and 
the  persons  who  make  them  are  morally  unfaithful  to  the  marriage 
tic.  A  contract  so  deeply  at  war  with  the  best  interests  of  social 
life,  and  which  can  neither  be  proposed  on  the  one  side  nor  listened 
to  on  the  other  without  a  consciousness  of  moral  wrong — aeon- 
tract,  too,  incapable  of  performance  except  upon  a  contingency 
80  remote  as  not  to  be  expected,  and  which  it  is  a  sin  to  anticipate 
for  such  a  purpose  —  such  a  contract  should  certainly  not  be  recog- 
nized as  valid  in  a  court  of  justice. 

We  find  no  case  in  which  this  question  has  been  expressly 
decided.  Counsel  for  appellee  cites  Ghitty  on  Contracts,  587, 
where  it  is  said  that  the  promise  of  a  married  man  to  marry  within 
a  reasonable  time  is  not  void,  although  he  was  married  at  the  time 
of  making  such  promise,  because  his  wife  might  have  died  within 
such  reasonable  time.  But  on  examining  the  authorities  on  which 
the  text  is  based,  and  which  are  cited  by  the  author,  namely,  Wild 
V.  Harris^  1  G.  B.  999,  and  MiUward  v.  Littlewood,  5  Exch.  775, 
we  find,  in  both  cases,  the  plaintiff  was  not  aware  that  the  defend- 
ant had  a  wife  living  at  the  time  of  making  the  promise.  The 
same  was  true  in  Daniel  v.  Bowles,  2  C.  &  P.  553.  We  fully  con- 
cur in  these  decisions.  The  plaintiff  was  an  innocent  party.  She 
did  not  know  she  was  listening  to  immoral  professions  or  accepting 
a  promise  which  the  promisor  had  no  right  to  make.  In  such 
cases,  courts  may  well  hold  that  the  promisor  cannot  avail  himself 
of  his  fraudulent  concealment  of  his  marriage  as  a  defense  to  an 
action  upon  the  contract  In  the  case  before  us,  neither  party  was 
innocent.  Both  knew  their  contract  of  marriage  was  essentially 
immoraL 

For  the  error  in  permitting  the  plaintiff  to  prove  the  promises  of 
marriage  made  while  the  plaintiff's  husband  and  the  defendant's 
wife  were  living,  and  known  to  be  so  by  both  parties,  the  judgment 
most  be  reversed  and  the  cause  remanded. 

Judgment  reversed* 

Mdrm. — b  Ccver  ▼.  Dmenpcrt,  S  Am.  Rfep.  706  (1  HHsk.  868X  and  In  KeBw  r.  Jttev,  •  Mmk 
Mm.  smOM  ICMa  8M^  II WM  held  that  an  aedon  oould  be  mataitaliied  for  the  breach  oC  a 
promlae  to  many,  although  the  defendant  was  married  at  the  time  the  promiae  waa  Iiui4i^ 
provided  the  plaintiff  was  Ignorant  thereof.  —  Rap. 
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Caiioigo,  Bnrliniftcm  and  Qoin<7  Bailioftd  Go.  ▼.  Dickson. 


Oei€abo,  BuBLOfTGioir  ft  QuuTcrr  Railboad  Ooxpavt,  mpp^ 

lantsy  y.  Diokbok. 

fMIlLlBU 


Defendant's  engineman  wantonl/  and  malidoosl/  soonded  the  loeomotlw 
whistle,  so  as  to  frighten  the  hones  of  plaintiff,  wheiehj  he  was  iijimd. 
ffdd,  that  defendant  was  liable. 

AonoK  by  TTriah  W.  Dickson,  against  The  Chicago,  Barlington 
ft  Qoincy  Railroad  Company  to  recover  damages  for  injaries  to 
plaintiff,  caused  by  the  wanton  and  malicious  misconduct  of 
defendants  servants.    The  opinion  states  the  case. 

&  Coming  Judd,  for  appellant 
Shcpe  d  Oray,  for  appellee. 

Walkbb,  J«  This  was  an  action  on  the  case  by  appellee  againat 
appellant  to  recover  damages  for  injuries  sustained,  as  it  is  claimed, 
for  the  wanton  and  malicious  misconduct  of  the  employees  of  the 
company.  It  appears  that  appellee  was  entering  the  village  of 
Prairie  City  in  a  two-horse  buggy.  The  road  upon  which  he  was 
traveling  was  parallel  with  and  near  to  the  railroad  track.  After 
he  had  passed  the  whistling  post  a  short  distance  a  passenger  train 
came  up  the  track  in  his  rear,  going  in  the  same  direction  he  was 
traveling  in  his  buggy.  On  arriving  at  the  whistling  post  witnesses 
for  appellee  testified  that  the  engine  driver  gave  the  usual  sound  of 
the  whistle,  and,  after  it  had  stopped,  he  again  commenced  to 
whistle,  with  short,  sharp  and  shrill  sounds,  which  alarmed  appel- 
lee's horses ;  they  commenced  to  run  and  became  unmanageable 
from  fright,  and  overset  his  buggy,  which  was  broken,  threw  him 
and  his  wife  out,  and  he  was  seriously  and  permanently  injured. 

On  the  trial  in  the  court  below,  the  jury  found  a  verdict  for 
appellee  and  assessed  his  damages  at  $1,000.  Upon  which  the 
court  below,  after  overruling  a  motion  for  a  new  trial,  rendered 
Judgment,  and  the  company  bring  the  record  to  this  court  by 
appeal,  and  ask  a  reversaL 
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ChieagOy  Burlington  and  Qohu^  RailnMui  Ck>.  t  Dickwrn. 

^— ^—    ■  ■  — — ^  ■■  II 

In  the  case  of  the  Toledo,  Wabash  and  Western  Railway  Co.  y. 
Earrisoti,  47  BL  298,  this  court  held  that,  where  the  servants  of  a 
railway  company,  whilst  in  the  discharge  of  their  duties,  perverted 
the  appliances  of  the  company  to  wanton  and  malicious  purposes, 
to  the  injury  of  others,  the  company  would  be  liable  for  resulting 
injuries.  In  that  case  it  was  claimed,  and  the  jury  found  that  the 
engine  driver  wantonly  or  negligently  permitted  steam  to  escape 
just  as  the  plaintiff  was  crossing  the  railroad  track,  so  as  to  frighten 
his  team,  which  ran  and  injured  him,  and  that  was  held  to  render 
the  company  liable  for  the  injury.  So  in  this  case  it  is  averred, 
and  the  jury  have  found,  that  the  whistle  was  wantonly  and  malic- 
iously sounded  so  as  to  frighten  appellee's  horses,  whereby  the 
injury  was  sustained.  And  if  the  verdict  is  sustained  by  the  evi- 
dence, that  case  must  control  this. 

Appellant's  horses  did  not  become  frightened  by  the  usual  and 
proper  signal  given  at  the  whistling  post.  It  was  the  unusual, 
short,  sharp  and  shrill  sounds  of  the  whistle  which  alarmed  and 
caused  them  to  run.  The  evidence  clearly  shows  that  there  was 
nothing  on  the  track  that  required  such  a  sound  of  the  whistle ; 
and  the  evidence  of  the  appellee  shows  that  the  sound  was  the 
aJann  used  to  frighten  stock,  and  not  such  as  is  usually  employed 
as  the  warning  at  a  road  crossing,  or  on  approaching  a  station. 
Appellee's  witnesses  testify  that  it  was  unusually  energetic  and 
harsh,  and  highly  calculated  to  alarm  stock.  When  we  can  see 
that  there  was  nothing  in  front  of  the  train  on  the  track  requiring 
such  an  alarm,  and  when  the  ordinary  sound  of  the  whistle  or  the 
ringing  of  the  bell  would  fully  have  complied  with  the  require 
ments  of  the  law,  and  there  was  no  necessity  for  such  an  alarm  as 
given,  and  when  all  of  the  evidence  is  considered,  although  it 
conflicting,  we  are  of  the  opinion  that  the  jury  was  warranted 
in  finding  that  the  conduct  of  the  employees  of  the  road  was 
wanton. 

The  servants  of  the  road  have  no  right,  under  the  pretext  of 
complying  with  the  law,  to  recklessly  or  maliciously  inflict  such 
injuries.  They  must  have  seen,  if  the  witnesses  of  appellee  are  to 
be  regarded,  that  the  sounds  had  frightened  appellee's  horses,  and 
instead  of  stopping  the  whistle  and  ringing  the  bell,  they  contin- 
ued the  alarm  until  the  carriage  was  overturned  and  the  injury 
inflicted.  A  reasonable  regard  for  the  safety  of  appellee  and  hit 
wife,  on  principles  of  humanity  as  well  as  legal  obligation,  required 
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the  aervaats  of  the  company,  when  they  saw  the  alarm  of  the 
hones,  to  have  ceased  whistling  ia  this  extraordinary  mode ;  bnt^ 
on  idle  contrary.,  it  seems  to  have  beai  needlessly  and  reckless.; 
continned*  Persons  cannot  be  permitted  to  inflict  soch  injnrieft 
under  the  pretext  that  they  were  complying  with  the  statute,  when 
the  ringing  of  the  bell,  which  would  almost  certainly  have  been 
attended  with  no  danger  to  appellee,  must  have  been  a  full  compli- 
ance with  the  requirements  of  the  statute.  Had  it  been  necessary 
to  idarm  persons  ^r  stock  on  the  track,  then  such  sounding  of  the 
whistle  would  luvve  been  not  only  proper  but  necessary.  But 
appellee  was  not  on  the  track  and  Uie  engine  driver  knew  he  could 
not  get  upon  it,  because,  if  for  no  other  n^ason,  he  was  prevented, 
as  we  understand  it,  by  the  fence  between  him  and  the  track. 

These  acts,  the  jury  have  found,  were  done,  and  there  is  no  evi- 
dence in  the  record  showing  their  necessity.  And  in  all  of  the 
conflict  of  the  evidence  it  was  for  the  jury  to  find  the  facts ;  and 
the  jury  were,  we  think,  warranted  in  finding  recklessness  or 
malicious  conduct  on  the  part  of  the  employees  of  the  road*  It 
was  the  province  of  the  jury  to  weigh  and  consider  this  conflicting 
evidence,  and  reconcile  it  as  far  as  they  could,  and  if  unable  to  do 
so,  then  to  flnd  a  verdict  according  to  the  preponderance  of  all  th« 
evidence  in  the  case. 

This  they  have  done,  and,  so  far  aswe  can  see,  fairly,  and  with 
the  result  we  are  not  dissatisfied* 

It  is  not  mere  numbers  of  witnesses  that  should  control,  but  ai 
variety  of  considerations  enter  into  the  determination  as  to  whem' 
the  weight  lies.  Of  these  are  intelligence,  fairness  and  means  o£ 
information,  and  corroborating  circumstances,  which  are  mom 
immediatdy  under  the  observation  of  the  circuit  judge  and  jury 
than  of  this  court,  as  we  neither  see  nor  hear  the  witnesses  testify. 

It  isalso  urged,  that  the  court  below  ensed  in  giving  instructions 
for  appellee.  His  second,  sixth  and  eighth  instructions  do  net. 
state  the  rule  of  comparative  negligence  oonectly*  But  a  careful 
examination  of  the  evidence  in  the  record  fails  to  show  that  appel- 
lee was  guilty  of  any  negligence.  It  is  said  he  should  have  stoppedi 
when  he  approached  the  railroad,  and  listened  to  ascertain  whethes 
a  train  was  approaching.  We  fail  to  see  how  this  could  have  been. 
negligiNioe  ;  he  was  not  intttiding  to  cross  the  ndlroad  track,  ani 
was  driving  a  gentle  team,  as  the  proof  shows,  aooostomed  to  enginesi 
and  tnins.  and  had  no  reason  to  believe,  if  attain  did  paea^  that 
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inch  imtiBiial  Bounds  would  be  made  hj  which  his  team  would 
become  alanned.  He  only  acted,  as  it  seems  to  us,  as  any  prudent 
man  would  have  done  under  the  eircnmstanoes. 

Api)ellee,  then,  being  chargeable  with  no  negligence,  these 
faiBtructions  could  not  have  misled  the  jury,  as  there  was  no  negli- 
gence on  his  part  to  compare  with  that  of  appellant.  Hence  they 
could  not  have  injured  appellant.  And  a  careful  examination  of 
appellant's  instructions  fails  to  show  that  the  court  erred  in  refus- 
ing those  not  given,  or  in  modifying  a  portion  of  those  that  were 
given.  To  have  given  them  without  modification  would  have 
announced  to  the  jury  incorrect  rules  of  law  well  calculated  to  mis- 
lead to  an  erroneous  verdict.  The  law  was  fairly  given  to  the  jury 
for  appellant  by  its  instructions.  Nor  do  we  see  that  the  verdict 
is  excessive ;  and  the  court  below  acted  properly  in  refusing  to  set 
it  aside. 

Perceiving  no  error  in  the  record  requiring  a  reversal,  the  judg- 
ment of  the  court  below  is  affirmed. 

JudgnwfU  ajffiffMd* 


Alyjb,  appellants,  v.  Mobbison. 
(08  m.  lat) 

Mortgage  ^--deiirueHan  of  record — fiotiee  to  purekaeer. 

A  mortgage  bore  an  indorsement  that  it  had  been  recorded ;  bat  the  record 
book  had  been  destroyed  by  fire.  Held,  that  the  mortgage  was  the  highest 
eridenoe  of  the  lien  on  the  premises  covered  by  it,  and  warranted  a  judgment 
of  foredoeore. 

Where  the  record  book  of  a  mortgage  is  burned,  the  index  and  file  books 
famish  notice,  to  a  subsequent  purchaser,  of  the  existence  of  the  mortga^pe. 
(See  naU,p.  190.) 

Appbal  from  the  Oircuit  Court  of  Logan  county.    The  opinion 
states  the  case. 

Wm.  MeGcHUardj  Jamea  T.  ffobUtt,  Wm.  B.  Jams,  and  StuaH, 
Sdward$  S  Brawn,  for  appellants. 

Williams  S  Burr,  for  appellees. 
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THOSKTOiir,  J.  One  party  claims  title  to  the  land  in  controversy 
■8  the  guarantee  of  the  purchaser  at  a  sherifi's  sale,  had  by  virtue 
of  an  execution  issued  upon  a  judgment  rendered  upon  tiie  fore- 
closure of  a  mortgage  by  scire  facias,  in  pursuance  of  the  statute. 
The  record  of  the  mortgage  was  burned  before  foreclosure,  but  the 
mortgage  was  preserved. 

The  other  party  claims  title  as  a  purchaser  subsequent  to  the 
destruction  of  the  record. 

There  was,  upon  the  mortgage,  the  usual  indorsement  that  it  had 
been  filed  and  recorded,  which  was  signed  by  the  recorder.  There 
were  also  preserved  from  the  wreck  of  the  fire  an  index  and  a  file 
book,  in  which  was  given  the  name  of  the  mortgagor  and  mort- 
gagee, a  description  of  the  premises,  the  date  of  the  deed  and  the 
date  of  the  record. 

The  position  assumed  is  that  there  was  no  record  of  the  mortgage 
«fc  the  time  of  the  foreclosure,  and  as  there  was  no  record,  there 
could  be  no  foreclosure. 

The  assumption  is  false  in  fact  and  in  law.  The  mortgage,  with 
the  indorsement  upon  it  of  a  registration,  was  a  sufficient  record  for 
the  action  of  the  court  It  was  the  evidence  contemplated  by  the 
fltatute  when  it  authorized  the  mortgagee  to  sue  out  a  writ  of  scire 
facias,  **  if  default  be  made  in  the  payment  of  any  sum  of  money 
secured  by  mortgage,  on  lands  and  tenements,  duly  executed  and 
recorded.''  It  was  the  best  evidence,  and  the  record  could  not  have 
been  introduced  unless  upon  the  due  proof  of  loss  of  the  original. 

When  the  mortgage,  duly  executed  and  recorded,  was  exhibited 
to  the  court,  together  with  the  note  intended  to  be  secured,  it  had 
the  highest  evidence  required  by  the  law,  and  was  bound  to  act 
upon  it ;  and  the  assumption  that  the  judgment  was  void,  is  unsup- 
ported either  by  reason  or  authority. 

The  cases  cited  by  appellees  upon  this  point  are  direct  authorities 
against  them.  In  Woodbury  v.  MarUove,  14  III.  213,  it  is  said  that 
the  plaintiffs  fully  sustained  the  ca^e  on  their  part  by  the  production 
of  the  mortgage,  duly  acknowledged  and  recorded.  In  Russel  v. 
Brown,  41  111.  183,  it  is  said,  ^^  on  a  scire  facias  the  mortgage  is 
treated  as  a  record,  and  the  court  must  follow  it."  Again,  in  Oar- 
perUer  v.  Mooers,  26  111.  162,  this  language  is  used  :  ''  The  mort- 
gage, being  recorded,  is  treated  as  a  record,  importing  absolute 
verity/' 

The  fallacy  in  the  argument  is  the  result  of  the  supposition  that 
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tiie  foiecloenre  by  scire  facias  is  based  upon  the  record  alone^ 
whereas  it  is  apon  the  mortgage  duly  executed  and  recorded,  and 
the  court  was  bound  to  render  the  judgment  upon  the  production 
of  the  latter. 

The  court,  then,  had  jurisdiction  of  the  subject-matter  (Scates' 
Oomp  976,  §  23),  and  also  of  the  parties,  for  the  writ  was 
properly  executed.  The  defaaU  admitted  the  necessary  averments 
in  the  writ.  The  sale  was  reg'ilar,  and  the  purchase  made  in  good 
faith.  The  guarantee  of  the  purchasers  at  a  sheriff's  sale  is  also 
an  innocent  purchaser,  and  paid  a  valuable  consideration.  It 
would  be  a  moiistrous  doctrine  to  hold  that  such  a  judgment  and 
sale  are  void.  The  effect  would  be  ruinous,  and  the  purchasers  at 
judicial  sales  would  have  no  protection. 

The  record  of  the  deed,  made  subsequent  to  the  record  of  the 
mortgage,  was  no  notice  either  to  the  prior  mortgagee  or  to  the 
purchaser  at  a  judicial  sale.  The  registry  laws  have  no  application 
in  such  case.  The  record  of  the  subsequent  deed  was  not  even  con- 
structive notice  to  the  purchasers.  No  one  but  the  mortgagor,  or 
in  case  of  his  death,  his  executors  or  administrators,  were  necessary 
defendants.  Subsequent  purchasers  are  not  required  to  be  made 
parties  in  proceedings  to  foreclosure  by  scire  facias,  but  must  take 
notice  of  them.  Chicksring  v.  FaUSf  26  HL  507 ;  Maitsscn  t. 
Thomas^  41  id.  110. 

But  what  was  the  object  of  the  record  of  the  mortgage  ?  It  was 
good  between  the  parties  without  record,  but  it  could  not  take 
effect  and  be  in  force  as  to  subsequent  purchasers  unless  recorded, 
or  there  was  actual  notice.  The  object  of  recording  was  to  afford 
notice  to  subsequent  purchasers.    Scates'  Gomp.  969,  §  23. 

The  proof  shows  that  they  had  sufficient  notice.  Within  a  month 
after  the  fire  they  obtained  the  deed,  under  which  they  now  claim 
title.  This  deed  recites  that  it  was  made  in  lieu  of  deeds  destroyed 
by  the  fire,  and  that  one  of  them  was  dated  in  1852.  This  date  is 
subsequent  to  the  record  of  the  mortgage.  In  the  index,  which  was 
preserved  from  the  fire,  is  contained  an  entry  of  a  deed,  from  the 
mortgagor  to  these  subsequent  purchasers  of  the  same  land,  and 
dated  in  1852. 

The  mortgage  was  then  recorded,  and  the  record  was  at  that  time, 
at  all  events,  oonstruotive  notice  to  the  purchasers.  They  then 
had  knowledge  of  it.  Did  the  burning  efface  such  knowledge  and 
fender  ineffectual  the  notice  which  had  been  complete  P    A  mort- 
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gage  is  recorded  to-day,  and  takes  effect  and  is  in  force  as  toall  subse- 
qaent  parchasers  from  the  fact  of  record.  A  third  party,  to-mor- 
row,  purchases  the  mortgaged  land,  receiyes  a  deed  and  places  it 
apon  record.  On  the  next  day  the  records  are  bnmed.  Does  this 
bnming  destroy  the  notice  which  had  been  given  to  the  purchaser, 
and  the  knowledge  whidi  he  had  acquired  ?  Such  a  conclusion  is 
preposterous. 

It  must  also  be  apparent  that  the  index  and  file  book  afforded 
notice  of  the  existenoe  of  the  mortgage,  or  that  the  mortgagee  had 
flsome  claim  upon  the  land.  The  statute  requires  the  recorder  to 
keep  such  books  in  his  office.  Scates'  Comp.  967,  §  7.  Upon ' 
the  destruction  of  the  principal  records,  these  books  were  still  notice 
of  the  entries  made  in  them. 

The  objection  to  the  form  of  the  acknowledgment  is  not  well 
taken.  The  conclusion  is  inevitable,  from  the  language  used^  that 
the  acknowledgment  was  made  before  the  officer.  The  precise  lan- 
guage of  the  statute  need  not  be  used. 

Upon  the  whole  case,  we  are  of  opinion  that  the  proceeding  to 
foreclose  by  scire  facias  was  right,  and  that  Baker,  the  grantee 
of  the  purchasers  at  the  judicial  sale,  is  an  innocent  purchaser,  and 
entitled  to  protection.    His  deed  must  be  regarded  as  paramount 

The  decree  of  the  court,  as  to  the  land  purchased  by  Baker,  is 
reversed,  and  the  cause  remanded. 

Decree  reversed. 

NoTB. — A  deed  filed  for  record  In  a  reoorder*8  office  and  recorded,  is  nottoe  to  lataaeqtteiit 
parchasers,  notwithstanding  the  faflure  of  the  officer  to  Index  tt  Bithop  t.  Sdinetder,  S 
▲b.  nep.  688  (46  Mo.  47SV  So  the  lact  (hat  a  deed  is  rsoonled  In  the  wvonc  book  wlU  bo* 
defeat  any  right  the  grantee  maj  have  as  a  person  "claiming  title.**  ConkUn  ▼.  Hinds,  IS 
lOnn.  407.  And  after  a  deed  of  trost  has  been  dnlj  recorded,  the  partial  or  total  destmo- 
Mob  of  the  recofd  book  oositeJiiIng  It  does  mot  Impair  the  Hen  or  afleol  tha  sBs«id«C  Hm 
lOgalDOttoe.   JryflriT.J9iiclkiiMiii,46Miss.8»7.— Bcp. 


YoouH,  appellant,  y.  Smuh. 
(8Bm.8n.) 

FromiMBory  note — dUeration  byJUUnff  tip  Uamke. 

iMffOtlablB  pvomlMory  note  for  $800  was  altered  to  $880 bj  iUIn^  «pa 

blAnk  left  bj  the  maker.    Held,  that  the  maker  was  liable  to  a  hojia  fde 
holder  for  the  amount  of  the  note  in  its  altered  form.    {See  note,  p.  132.^ 
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Acxioiir  brought  by  John  T.  Smith  against  George  W.  Yocmn  on 
a  promissory  note.  The  note  ttbs  made  by  defendant  for  the  sum 
of  t300y  payable  to  the  order  of  one  Barbour.  When  plaintiff  took 
4he  note  it  was  for  the  amonnt  of  $320.  It  appeared  that  the  alter- 
adon  had  been  made  by  filling  np  a  blank  after  its  execution  and 
deliyery.  Plaintiff  obtained  judgment  for  the  amount  of  1320  and 
interest.     A  new  trid  was  denied  and  defendant  appealed. 

Hemdon  £  Orendorff,  for  appellant. 

Btuarty  Edwards  S  Brown,  for  appellee. 

Thornton,  J.  The  note  in  suit  was  purchased  in  good  faith  by 
the  holder  before  maturity,  and  was  duly  indorsed  to  him.  When 
the  note  was  signed,  a  blank  space  was  left  between  the  words 
**  hundred  "  and  "  dollars,"  which,  it  is  claimed,  was  filled  by  add- 
ing the  words  ''and  twenty."  Experts  testified  that  the  note  was 
all  in  the  same  himdwriting,  except  the  signature,  and  that  there 
vae  no  appearance  which  would  cause  a  prudent  man  to  suppose 
that  it  had  been  altered.  The  original  note  has  been  sent  up  with 
the  record,  and  there  is  nothing  upon  the  face  of  it  to  indicate 
that  there  had  been  any  alteration. 

The  purchaser  was  a  bona  fide  holder  of  the  note.  It  was 
indorsed  to  him  for  yalue,  in  the  usual  course  of  business,  and 
without  notice  of  any  equities  between  the  antecedent  parties.  It 
was  in  form  perfect,  without  any  indications  of  alteration,  and  was 
cnnent  negotiable  paper.  There  was  nothing  to  induce  the  belief 
that  there  was  any  infirmity  about  it,  and  no  proof  of  bad  faith 
in  the  holder. 

Bills  of  exchange  and  promissoiy  notes  are  commercial  paper, 
and  are  r^arded  with  fayor,  on  account  of  their  general  eonveni- 
enoe  in  mercantile  affairs.  To  impeach  the  title  of  the  purchaser 
of  such  paper,  more  proof  should  be  offered  than  was  submitted  in 
this  cas& 

The  mle  establisfaed  by  the  authorities  is,  that  the  bona  fide 
kolder  of  negotiable  paper,  indorsed  before  maturity  for  value,  and 
without  notice  of  facts  which  might  affect  its  validity  between  the 
antecedent  parties,  takes  it  unaffected  by  facts  which  might  render 
it  invalid  between  the  original  parties.  Sioift  v.  Lyson,  16  Peters,  1; 
Goodman  v.  Simonds,  20  How.  (U.  S.)  343  ;  Goodman  v.  Harvey, 
4  Ad.  &  Ellis,  869. 
Vol.  XIV.— 16 
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An  exception  would  exist,  under  our  statute,  where  the  note  was 
obtained  by  fraud  and  circumYention. 

Taylor  v.  Atchison  54  111.  196  (5  Am.  Bep.  118),  is  referred  to  to 
sustain  the  position  that  the  purchaser  wajs  at  fault,  and  did  not  use 
proper  diligence  in  buying  of  a  stranger  and  a  seller  of  patent  rights 
without  inquiry  of  the  maker.  There  is  no  proof  that  the  imme- 
iiate  indorser  was  a  stranger  to  the  purchaser,  or  that  the  latter 
knew  the  indorsers  were  dealing  in  patent  rights,  or  that  the  holder 
had  any  knowledge  that  the  consideration  of  the  note  was  connected 
with  a  patent  right.  Therefore  the  case  cited  has  no  application. 
The  purchaser  is  not  required  to  inquire  in  regard  to  a  matter  of 
which  he  has  not  been  informed,  and  about  which  he  was  not  put 
upon  his  guard. 

But  the  maker  of  the  note  acted  with  unpardonable  negligence 
in  signing  the  same  and  leaYing  a  blank  which  could  so  easily  be 
filled,  and  thus  the  amount  of  the  note  be  increased.  He  knew  the 
party  to  whom  the  note  was  giYen;  that  it  would  almost  certainly 
be  put  in  circulation;  and  he  was  informed,  by  letter,  very  soon 
after  the  date  of  the  note,  by  the  purchaser,  that  he  had  bought  it, 
and  of  its  date  and  amount;  and  yet  no  objection  is  heard  as  to 
the  amount  of  the  note  for  nearly  one  year. 

If  the  note  had  been  altered,  the  maker  has  acted  with  too  gross 
oarelessness  to  be  entitled  to  protection.  The  purchaser  is  entirely 
innocent,  and  not  CYcn  a  suspicion  of  his  good  faith  is  created — 
nothing  to  show  that  he  had  any  notice  of  any  thing  wrong.  The 
maker  placed  it  in  the  power  of  another  to  do  an  injury,  and  if 
any  loss  result,  he  must  suffer  who  is  the  cause  of  it. 

If  the  negligence  of  one  influences  and  induces  an  act  whereby 
an  innocent  man  is  injured,  the  culpable  party  must  sustMn  the 
loss.  Harvey  t.  Smithy  55  111.  224 ;  Young  t.  Orote,  4  Bing.  253 ; 
Pagan  y.  Wylie,  1  Boss  Lead.  Gases,  140 ;  Oarrard  t.  Hodden^ 
67  Penn.  St.  82  (5  Am.  Bep.  412). 

In  this  case,  when  the  maker  put  the  note  in  circulation,  it  was 
an  invitation  to  the  public  to  purchase  it  from  the  holder,  with 
apparent  title.  The  alteration  could  not  be  detected,  and  the 
maker  is  estopped  from  urging  his  defense. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Hon.--8aoHo*metT.  IVtiriiper,7AiiLRep.fl61(B9iadi.4l7XaBdii^   Rolnbolt  ▼.  M% 
11  Am.  Bep.  IBS  (84  Iowa,  440).  and  note. —Rkp. 
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HsFNER^  appellant^  y.  Dawson. 

(68  m.  408.) 

Promiuory  note — ratification  of  forgery, 

Jm  U  hMoKk  on  a  promlsBory  note  against  a  maker  whose  signature  was  forced 
tt  appeared  that  defendant  had  said  to  plaintiff  that  the  note  was  "  all  right," 
and  that  if  plaintiff  wonld  "  hold  on  "  he  would  pay  him,  thereby  inducing 
plaintiff  to  omit  to  collect  the  note  of  the  other  maker,  who  afterward 
beeame  insolvent  and  absconded.  HM,  that  defendant  was  estopped  from 
danjing  the  execution  of  the  note. 

AonoK  by  Samnel  Dawson  against  Marston  Hefner  upon  a 
pfomissoiy  note.     The  opinion  states  the  case. 


dl  Burr,  for  appellant. 
WMon  dk  Bmgaminy  for  appellee. 

SHSLDOiTy  J.  This  was  an  action  of  assumpit^  brought  by  appel- 
lee against  appellant^  npon  a  promissory  note  purporting  to  have 
been  made  by  appellant  and  one  Coman. 

Appellanty  by  plea  verified  by  affidavit,  denied  the  cxecation  of 
the  note;  the  cause  was  tried  by  the  court  without  the  intervention 
of  a  jury,  and  judgment  rendered  against  the  defendant,  from 
which  he  prosecutes  this  appeal.  It  is  not  claimed  that  appellant 
did  make  this  note^  but  it  is  contended  that,  by  his  acts  and  admis- 
sions, he  is  concluded  from  denying  that  fact. 

This  case,  in  its  main  features,  is  much  like  the  one  of  Hefner  v« 
Vandohh,  ante,  p.  106,  except  that  there  is  more  in  the  conduct  of 
the  defendant,  and  the  circumstances  in  the  present  case  as  testi- 
fied to,  which  partakes  of  the  character  of  an  estoppel  in  pais, 
than  there  was  in  the  former  one,  and  there  is  a  conflict  of  testi- 
mony here  which  did  not  there  exist. 

There  was  evidence  in  the  present  case  which  went  to  show,  and 
would  sustain  the  finding  of  the  court  to  that  efFect,  that  the 
defendant  not  only  adopted  and  ratified  the  signature  of  his  name 
upon  the  note,  but  that,  by  his  admissions  and  declarations  that 
the  note  was  ''all  right,"  and  that  if  plaiutifF  would  ''hold 
Btill''  he  would  pay  him,  he  knowingly  and  designedly  induced  the 
plaintiff  to  omit  taking  any  measures  to  collect  the  note  of  Coman, 
at  the  time  when  the  latter  had  ample  property  in  his  hands,  and  a 
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resort  to  whom  for  the  collection  of  the  note  would,  in  all  proba- 
bility, have,  been  successful;  and  that  afterward,  while  the  plain- 
tiff continued  to  be  misled  by  the  assurances  of  the  defendant, 
Coman  failed  in  business  and  absconded,  rendering  the  collection 
of  the  note  from  him  impossible. 

Without  repeating  what  was  said  in  the  former  case  referred  to, 
as  to  such  adoption  and  ratification  by  Hefner  of  the  use  of  his 
name  upon  the  note  being  sufficient  to  charge  him  with  liabiHty, 
Although  his  signature  was  forged,  we  refer  to  the  authorities 
therein  cited  in  support  of  that  position,  and,  in  addition,  to  the 
following  authorities,  that,  under  the  foregoing  state  of  facts,  the 
defendant  would  be  precluded  from  contesting  the  genuineness  of 
liis  signature  to  the  note.  Hefner  v.  Vandolah,  ante,  106 ;  Smith 
V.  Newton,  38  111.  335  ;  Freeman  v.  Cook,  2  Exch.  664  ;  Kingsley  v. 
V&rnon,  4  Sandf.  S,  C.  361, 

It  is  true,  the  evidence  was  conflicting,  and  the  above  was  only 
one  phase  of  the  testimony,  but  we  perceive  no  sufficient  reason 
for  disturbing  the  finding  of  the  court. 

As  to  the  point  made,  that  the  check  of  $350  paid  by  Hefner 
Bhould  have  been  allowed,  we  understand  from  the  amount  of  the 
judgment  that  it  must  have  been  allowed  by  the  court  as  a  pay- 
ment on  the  note. 

As  to  any  question  of  usury,  there  is  no  plea  of  usury,  and  the 
avidence  fails  to  show  any  agreement  for  usurious  interest. 

The  judgment  of  the  court  below  must  be  affirmed* 

Judgmmi  affirfMd* 


Hatvkb,  appellant,  v.  SioxB. 

(88  m.  480.) 

La/ndUird  and  iefMint  —  uhiU  eonMiutee  mlMim, 

fai  an  aetioii  for  rent.  It  appeared  that  the  landlord  had  taken  pwieeBtcn  of  ■ 
pert  of  the  demised  premises.  HM^  that  this  was  an  act  of  trespaas,  oi 
eviotion,  according  to  the  intention  with  which  it  was  done,  and  if  the  Jnry 
■honld  find  it  to  be  an  eyiction,  the  tenant  was  released  from  the  paymept 
of  rent  accnilng  after  the  eviction. 
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AcnoK  by  John  H.  Smith  and  "wite,  against  John  E.  Hayner 
daLf  to  recoTer  rent  alleged  to  be  dae  on  certain  premiseB*  The 
opinion  states  the  oase. 

Charles  P.  TTim,  for  appellants. 

Wniiam  8.  FiOdy  for  appellees. 

BasBSBy  J.  This  was  an  action  originally  bronght  before  a  jns- 
tioe  of  the  peace  in  Alton^  in  the  connty  of  Madison,  by  John  H. 
Smith  and  Elizabeth  Smith,  against  appellants,  to  recover  the 
monthly  rent  claimed  to  be  due  on  a  written  lease  execnted  by 
Elizabeth  Smith  to  appellants. 

The  judgment  by  the  justice  of  the  peace  was  in  favor  of  the 
plaintiffs,  from  which  the.  defendants  appealed  to  the  Alton  city 
court,  where  a  like  judgment  was  rendered.  To  reyerse  this  judg* 
ment  the  defendants  appealed  to  this  court. 

The  first  point  made  by  appellants  is,  that  the  lease  was  executed 
3j  Elizabeth  Smith  to  appellants'  assignors,  and  she  alone  should! 
have  brought  the  action.  This  point  is  well  taken,  for,  although 
John  H.  Smith  may  be  the  husband  of  Elizabeth,  and  was  so  at 
the  time  of  executing  the  lease,  he  did  not  sign  it,  nor  was  the* 
ownership  of  the  property  in  him.  It  was  in  his  wife  in  her  own- 
right.  No  joint  cause  of  action  was  established,  and  there  was  no* 
undertaking  to  pay  rent  to  the  plaintiffs.  There  was,  therefore^  a 
variance  between  the  cause  of  action  and  the  evidence.  It  waff 
payable  to  Elizabeth  Smith  in  her  own  right,  and  she  alone  must 
sue.  Emerson  v.  Clayton^  33  111.  497  ;  C.  B.  and  Q.  R.  R.  Co.  v. 
Bimm,  51  id.  206. 

The  very  object  and  purpose  of  the  act  of  1861,  commonly  called 
the  **  Married  Woman's  Act,"  would  be  defeated,  should  the  bus- 
band  join  in  an  action  to  i^ecover  the  property  of  the  wife,  for  in 
SQch  case  he  could  control  the  recovery  and  deprive  the  wife  of  its 
enjoyment.  This  disposes  of  the  case,  and  must  reverse  the 
judgment 

It  is  suggested  that  another  action  may  be  brought  by  the  proper 
party,  and  it  is  desired  this  conrt  should  state  the  principles  which 
should  govern  it. 

The  defense  to  the  action  was  that,  aftor  the  demise,  John  H. 
Smith,  who,  it  is  proved,  consiiroUed  the  property  for  the  lessor,  took 
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poBsesaion  of  a  building  on  the  premises  erected  by  the  lessees  for 
a  drying  hoase^  and  used  it  as  a  stable,  and  the  entire  lot  as  a  cattle 
yardy  without  the  consent  of  the  lessees ;  that  these  acts  of  the 
lessor  amounted  to  an  eyiction,  and  discharged  the  lessees  from  the 
payment  of  rent  for  the  unexpired  term. 

There  is  a  covenant  in  this  lease  for  the  quiet  enjoyment  of  the  whole 
of  the  demised  premises  ;  but  if  there  was  not  such  a  covenant,  such 
enjoyment,  without  any  protestation  by  the  landlord,  would  be 
implied  in  the  condition  on  which  the  tenant  is  bound  to  pay  the 
rent.  The  law  implies  covenants  against  such  acts  of  the  land- 
lord as  destroy  the  beneficial  enjoyment  of  the  premises  leased. 
Wade  V.  Rattiffan,  16  HI.  507.  Forcible  expulsion  of  the  tenant  is, 
of  course,  an  eviction,  and  may  terminate  the  tenancy. 

There  is  much  diversity  of  opinion  in  the  books  on  the  question 
of  a  constructive  eviction  and  the  consequences  flowing  from  it. 
Some  courts  have  held  that  an  actual  eviction  of  the  lessee  by  a 
title  paramount,  or  by  the  lessor  himself,  would  alone  justify  the 
lessee  in  resisting  the  payment  of  rent,  whilst  other  courts  go 
further,  and  hold  that  an  eviction  from  a  part  of  the  leased  prem- 
ises by  the  act  of  the  landlord  will  justify  the  tenant  in  abandon- 
ing the  premises,  and  thus  discharge  himself  from  liability  for  rent; 
and  other  equally  reputable  courts  have  said  that  any  act  of  the 
lessor  which  defeats  the  enjoyment  of  the  entire  property  by  the 
lessee,  though  he  may  continue  in  possession  of  the  part  not  intru- 
ded upon  by  the  lessor,  would  be  a  bar  to  the  recovery  of  the  rent. 
It  is  unnecessary  to  collate  these  authorities  ;  it  is  suflScient  to  say 
fhey  are  not  entirely  harmonious. 

In  a  case  similar  to  this  in  all  respects,  between  the  same  parties, 
before  this  court  at  a  former  term,  in  disposing  of  the  instructions 
given  in  that  case,  the  second,  given  on  behalf  of  the  lessees, 
defendants,  to  this  effect,  was  held  to  be  proper.  The  principle 
upon  which  a  tenant  is  required  to  pay  rent  is  the  beneficial  enjoy- 
ment of  the  premises  unmolested  in  any  way  by  the  landlord;  and 
if  the  jury  believe  from  the  evidence  that  the  plaintiff  took  pos- 
session of  any  part  of  the  premises  leased  by  her  to  the  defendants, 
against  their  consent,  then  in  law  it  is  an  eviction,  and  releases  th6 
defendants  from  the  payment  of  any  more  rent,  and  they  will  find 
for  the  defendants.  The  fourth  and  seventh  instructions  were  sub- 
stantially the  same. 

In  addition  to  the  authorities  cited  in  that  case,  Briggs  v.  HaU^ 
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4  Leigh  (Va.),  484,  may  be  referred  to.  In  that  case  a  farm  wae 
let  for  one  year,  and  the  landlord  entered  on  a  meadow,  parcel  of 
the  premises,  within  the  year,  and  cut  and  carried  away  the  hay 
without  the  consent  and  against  the  will  of  the  tenant,  who,  never- 
theless, continued  to  occupy  the  farm  during  the  residue  of  the 
year.  It  was  held,  the  landlord,  by  such  disturbance  of  the  ten 
ant,  lost  the  benefit  of  the  entire  contract,  and  was  not  entitled  to 
recoyer  any  part  of  the  rent.  A  reference  is  made  to  Smith  v. 
Raleigh,  3  Gamb.  553,  in  which  Lord  Ellbnborouqh  said,  '^  An 
eTiction  from  the  part  of  the  demised  premises  is  a  complete  answer 
to  the  action." 

In  Dyatt  v.  Pendleton^  8  Cow.  727,  the  court  of  errors  of  New 
York  recognize  a  distinction  found  in  the  books  where  an  eviction 
is  by  a  third  person,  or  by  the  landlord.  A  legal  evictiou  of  the 
tenant  by  a  third  person  excuses  the  payment  of  rent  —  so  does  any 
eviction  by  the  lessor.  If  the  eviction  be  partial,  by  a  third  person, 
the  rent  will  be  apportioned,  but  a  partial  eviction  by  the  lessor 
excuses  from  the  payment  of  the  whole  rent. 

The  principle  is,  that  a  party  who  deprives  another  of  the  con- 
sideration upon  which  his  obligation  is  founded  cannot,  in  general, 
reooTer  for  a  violation  of  that  obligation. 

In  Leishman  y.  White  et  al,  1  Allen  (Mass.),  489,  which  was  an 
action  for  use  and  occupation  of  a  tenement  hired  by  the  defendants 
to  the  plaintiff,  as  set  out  in  the  first  count  of  the  declaration,  and 
in  another  count,  a  lease  was  set  out  by  which  plaintiff  leased  to 
the  defendants  a  hotel  near  Spot  Pond,  with  the  lands  adjoining, 
and  an  island  in  the  pond,  for  five  years,  at  the  yearly  rent  of  two 
hundred  and  fifty  dollars,  payable  quarterly. 

The  defendants,  among  other  things,  set  forth  in  their  answer 
an  eviction  by  the  lessor  from  a  portion  of  the  premises.  Evidence 
offered  on  the  trial,  to  show  the  defendants  were  evicted  from  a  part 
of  the  premises,  was  refused,  the  court  holding  that  such  eviction,  if 
proved,  would  only  bar  the  plaintiff 's  claim  pro  tanto,  and  that  he 
might  still  recover  a  proportionate  share  of  the  rent  according  to 
the  ratable  value  of  the  portion  of  the  promises  from  which  the 
defendants  were  not  evicted.  ^ 

On  appeal  to  the  Supreme  Court,  it  was  held,  the  action  could 
not  be  maintained,  if  the  defendants  proved  thoy  had  been  evicted 
{rom  a  part  of  the  demised  premises  by  the  plaintiff.  The  court 
tty  :     '^  In  such  case,  no  recovery  can  be  had  on  the  covenant  to 
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pay  renty  becaiue  the  defendant  has  been  deprived  of  the  beneficial 
enjoyment  of  a  portion  of  the  estate  by  the  tortious  act  of  the  les- 
sor, and  the  oorenant,  being  entire,  cannot  be  severed  or  apportioned 
so  as  to  allow  the  plaintifF  to  recover  a  part  of  the  rent  reserved  by 
the  lease/' 

The  same  doctrine  was  held  by  the  same  court  in  Shumway  v. 
Collins,  6  Gray,  232. 

In  Christopher y  JSw.,  v.  Austin^  1  Eem.  (N.  Y.)  216,  it  was 
said  :  '^  A  wrongful  eviction  by  the  landlord  from  a  part  of  the 
demised  premises  suspends  the  rent  until  the  possession  is  restored, 
and  the  landlord  cannot  recover  a  portion  of  the  rent  agreed  upon 
or  any  compensation  for  the  part  of  the  premises  occupied  by  the 
tenant  while  the  eviction  continued/' 

Further  reflection  and  a  close  examination  of  authorities  have 
satisfied  us  that  these  instructions  require  some  modification. 

As  was  said  by  the  Court  of  Common  Pleas,  by  Jervis,  Lord  Chief 
Justice,  in  Upton  v.  Townaendy  84  Eng.  C.  L.  30,  and  Same  v. 
Oreenieaf,  id:  ''It  is  extremely  difficult,  at  the  present  day,  to 
define  with  technical  accuracy  what  is  an  eviction.  The  word 
eviction  was  formerly  used  to  denote  an  expulsion,  by  the  assertion 
of  a  title  paramount,  and  by  process  of  law.  But  that  sort  of  an 
'eviction'  is  not  necessary  to  constitute  a  suspension  of  the  rent, 
because  it  is  now  well  settled  that,  if  the  tenant  loses  the  benefit 
of  the  enjoyment  of  any  portion  of  the  demised  premises  by  the  act 
of  the  landlord,  the  rent  is  hereby  suspended.  The  term  *  eviction ' 
is  now  popularly  applied  to  every  class  of  expulsion  or  amotion.'* 
This  eminent  judge  further  says  :  ''I  think  it  may  now  be  taken 
to  mean  this  —  not  a  mere  trespass  and  nothing  more,  but  some^ 
thing  of  a  grave  and  permanent  character  done  by  the  landlord 
with  the  intention  of  depriving  the  tenant  of  the  enjoyment  of  the 
demised  premises."  The  question,  therefore,  of  eviction  or  no 
eviction  depends  upon  the  circumstances,  and  is  in  all  cases  to  be 
decided  by  the  jury. 

Williams,  J.,  in  the  same  case,  in  delivering  his  opinion,  said : 
*^  Considering  how  frequently  transactions  of  this  sort  are  taking 
place,  it  is  somewhat  remarkable  that  so  little  is  to  be  found  in  the 
books  upon  the  subject  of  eviction.  There  clearly  are  some  acts  of 
interference  by  the  landlord  with  the  tenant's  enjoyment  of  the 
premises  which  do  not  amount  to  an  eviction,  but  which  may  be 
eiiher  acts  of  trespass  or  eviction,  accordin^r  to  the  intention  with 
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which  they  are  done.    If  those  acts  amount  to  a  clear  indication  of 

intention  on  the  landlord's  part  that  the  tenant  shall  no  longer  con- 

tinae  to  hold  the  premises,  they  would  constitnte  an  eviction." 

We  are  inclined  to  think  the  rule  is  announced  in  these  cases 
last  cited*  The  court  below  will  so  give  instructions  in  the  case  as 
shaU  conform  to  it,  on  the  trial  of  aaotfaer  action  brought  by  the 
proper  party. 

For  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed* 

Juigmeni  reversed. 

VouXnr.  — IT 
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SUPREME  COURT  OF  APPEAI^ 


VIRGINIA. 


Qbjemm,  appellant^  y.  Adaxb. 

(»  Orstt.  M.) 
mmrp — eoniraei  when  net  unurimu. 

A  bnildez  eontimetttd  to  build  hooaea  for  $54,700,  payable  in  anniud  inatall- 
BMBto,  to  bear  intarost  at  7JS0  per  eent.  The  legal  rate  of  intereet  was  alz 
per  cent.  HM,  that  if  the  Interest  was  a  part  of  the  eonttaet  priee  of  the 
booaee,  the  ooniraet  waa  not  nanriona. 


Appiul  from  a  decree  of  the  Chanoery  Ooiirt  of  the  dtj  of  Bich- 
mond.    The  opinion  states  the  case. 

LjfOtii  S  Stems,  John  Howard  and  Morediih,  tor  appellant 

JohmtOH  dk  WiOianu  and  SUgtr,  for  appellees. 

BouLDiK,  J.  This  is  an  appeal  from  a  decree  of  the  Chancery 
Oonrt  of  the  city  of  Richmond,  dissolving  an  injunction  which  had 
been  awarded  the  testator  of  the  appellant,  and  dismissing  his  bill 
with  costs. 

The  bill  charged  that  the  transaction  therein  referred  to  was  nsnri* 
ons^  and  prayed  that  the  question  might  be  tried  by  a  jury ;  and, 
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on  motion  of  the  plaintiff,  a  jury  was  impant^Ied  to  try  at  the  bar 
of  the  court,  **  the  issue,  whether  the  transaction  in  the  said  bill 
alleged  to  be  usurious  be  usurious  or  no."  The  trial  of  the  issue 
was  regularly  had  at  the  bar  of  the  court ;  and  on  the  21st  day  of 
November,  1870,  the  jury  rendered  a  verdict  in  the  following 
words  :  **  We,  the  jury,  find  that  the  transaction  in  said  bill 
alleged  is  not  usurious."  On  the  jury  being  polled,  one  of  the 
jurors  said  that  the  verdict  rendered  wajs  his  verdict,  ^'  under  the 
instructions  of  the  court ; "  all  the  others  as  respectively  called, 
said  it  was  their  verdict. 

The  plaintiff  thereupon  moved  the  court  to  set  aside  the  verdict, 
and  order  a  new  trial  of  the  issue ;  which  motion  was  continued* 
On  a  subsequent  day,  to  wit :  on  the  21st  of  December,  1870,  the 
court  overruled  the  motion  for  a  new  trial ;  and  the  evidence 
being  conflicting,  refused  to  certify  the  facts  proved  on  the  trial  of 
the  issue ;  to  which  opinion  and  action  of  the  court  the  plaintiff 
excepted. 

On  the  same  day  the  court,  approving  the  verdict  of  the  jury, 
entered  a  decree  dissolving  the  injunction  which  had  been  awarded 
in  the  cause,  aAd  dismissing  the  plaintiff 's  bill  with  costs ;  and 
from  that  decree  Greeme  appealed  to  this  court. 

The  Chancery  Court  having  refused,  and  we  think  properly 
refused,  to  certify  the  facts  proved  on  the  trial  of  the  issue,  because 
the  evidence  was  conflicting,  no  question  of  fact  is  presented  for 
the  consideration  of  this  court.  We  cannot  inquire  whether  the 
finding  of  the  jury  is  sustained  by  the  evidence  or  not.  The  only 
question  before  us  is,  whether  the  Chancery  Coui*t  in  giving  or 
refusing  to  give  instructions  to  the  jury,  or  in  opinions  expressed 
in  the  progress  of  the  trial,  erred  in  propounding  the  law  of  the 

case. 

It  is  contended  for  the  appellant,  that  the  court  did  err,  1.  In 
refusing  to  give  the  instructions  moved  by  appellant;  2.  In  giving 
other  and  different  instructions  in  lieu  thereof.  The  questions 
arose  as  follows  : 

There  was  evidence  in  the  caus6  showing,  or  tending  to  show, 
the  following  facts  :  That  in  July,  1865,  an  agreement  was  entered 
into  between  John  Orceme  and  S.  H.  and  J.  F.  Adams,  by  which 
the  latter  agreed  to  build  for  the  former  certain  houses  in  the  city 
cf  Richmond,  according  to  plans  and  specifications,  for  the  lump* 
ingsum  of  $54,700,  payable  in  annual  installments  of  ll?,000.  to 
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hear  interest  at  the  mte  of  7.30  per  cent  ];)er  annum,  and  to  be 
flecnred  bja  deed  of  trast  on  the  property ;  that  afterward,  to  wit : 
€11  the  18th  of  NoTember,  1865,  a  new  contract  was  entered  into 
between  the  parties,  by  which  the  contract  price  of  the  bufldings 
was  changed  from  154,700  to  the  mxm  of  $57,800,  to  be  paid  in  like 
annual  installments  of  $12,000,  but  bearing  only  six  per  cent 
interest  instead  of  7.30;  that  the  sum  of  $3,100,  the  difference 
between  the  contract  price  of  July,  1865,  and  ihat  of  NoTcm- 
ber,  1865,  was  the  precise  amount  of  the  difference  between  the 
interest  on  the  first  contract  price  at  7.30  and  the  interest  on 
the  some  snm  at  six  per  eent ;  that  in  the  progress  of  the  work, 
extra  work,  to  a  oeosiderable  amount,  had  been  done,  for  which  a 
balance  of  $3,^00  was  claimed  as  unpaid,  in  addition  to  the  con- 
tract price ;  that  on  a  final  settlement  between  the  parties,  when 
the  buildings  were  completed,  the  Adams  claimed  of  6r»nie 
$61,000;  that  Qrssme  offered  to  settle  at  the  lumping  sum  f»f 
460,000,  which  was  promptly  accepted  ;  and  that  the  sum  of  $57,800, 
anemtioned  in  the  contract  of  NoTember,  1865,  and  the  balance 
daimed  for  extra  work,  $2,900,  would  amount  to  the  exact  sum  of 
$60^000,  offered  by  Grsnne  and  accepted  by  the  Adams  ;  and  that 
the  same  amount  would  be  reached  by  taking  the  fir^t  contract 
prioey  $54^700,  and  adding  thereto  $3,100,  the  difference  between 
7.30  and  six  per  cent,  and  the  $2,200  claimed  for  extra  work. 

The  plaintiff  *s  counsel  then  asked  the  court  to  instruct  the  jury 
M  follows : 

^  1.  If  froBi  the  eridenoe  the  jury  shall  beHeve  that  the  defend- 
ant eontEBcted  to  build  the  houses  of  the  plaintiff  upon  the  temu 
of  credit,  the  payments  to  bear  interest  at  the  rate  of  7.90  per 
cent,  such  contract  was  usurious^  although  the  defendant  was 
ignorant  at  the  time  that  it  was  usurious. 

''  2.  If  the  defendants  set  up  a  new  contract  subsequently  made, 
jbA  seek  to  leoorer  upon  that  contract,  they  must  prove  to  the 
satifffactien  of  the  jury  that  svch  new  contract  was  made  and 
accepted  by  both  puiies ;  and  that  all  the  usury  in  the  first  con- 
tnd  was  excluded  from  it,  and  no  new  usorioiis  considerationa 

HUSnKieCL  m  It. 

'^  3.  Hat  if  tiie  defendant,  in  making  the  new  contract,  kno^w- 
ingly  included  in  it  any  sum  of  money  over  and  aboTe  the  trse 
contract  price  oif  the  work,  as  a  compensation  to  him  for  loss  of 
iBtereat,  tiien  the  said  new  contract  is  usurious.'* 
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4.  The  qneetion  of  fraud  is  not  in  issao  bdore  the  jurj.  Tint 
iflsae  is,  was  the  tnnsactioii  usurious  or  not  ?  and  if  the  jury  shall 
be  of  opinioB,  from  the  evidence,  that  it  was  neariaus^  then  it  is 
void,  whether  it  be  fraudulent  or  not." 

^'5.  To  constitute  a  new  contract,  the  jury  ranfit  be  satisfied 
that  the  first  contract  was  abandoned  and  surrendered  by  the  par- 
ties thelnetOy  and  that  the  contract  of  the  Idth  of  November,  1865, 
was  executed  and  delivered  by  said  parties  as  a  substitute  therefor. 
But  if  the  jury  shall  believe  that  said  contract  of  November,  1865, 
was  intended  by  said  parties  to  be  a  modification  of  the  first  con- 
tract, and  made  to  assure  its  performance,  then  it  is  not  a  new 
contract." 

'^  6.  If  from  the  evidence  the  jury  shall  believe  that  upon  the 
final  settlement  of  the  accounts  between  John  Grasme  and  S.  H. 
and  J.  F.  Adams,  the  balance  stated  was  made  up  of  the  contract 
price  for  the  work  and  the  price  of  extra  work  done  by  the  Adams 
(after  crediting  payments  for  extra  work),  and  a  sum  of  93,100; 
which  sum  was  the  exact  amount  of  the  usurious  isteresc  upon  the 
contract  price  for  the  whole  term  of  credit,  at  the  rate  of  7.90  peT 
cent  per  annum,  and  for  the  balance  thus  ascertained,  the  saia 
6r»me  executed  his  negotiable  notes  with  interest  at  the  rate  of  six 
per  cent  per  annum,  then  the  transaction  was  nsurione,  and  the 
jury  must  find  for  the  plaintiff." 

**  7.  A  loan  or  forbearance  of  money  to  be  paid  at  a  future  day 
for  more  than  six  per  cent  is  usurious  :  and  if,  therefore,  the  jury 
shall  be  satisfied  by  the  evidence,  that  the  defendants  charged  the 
plaintiffs  more  than  six  per  cent  for  the  forbearance  of  the  pay- 
ment of  the  buildings,  in  the  manner  and  to  the  extent  expressed 
in  the  notes  which  were  executed  by  the  plaintiff  to  the  defend-* 
ants,  then  the  transaction  is  usurious." 

The  defendants  then  moved  certain  instructions,  which  it  is 
imneeessary  to  lepeat,  as  no  question  arises  thereon. 

The  coKit  reused  to  give  the  instructions  as  asked  for  by  the 
parties  respectrvdy,  and  gaive  the  following  : 

**  1.  If  from  the  evidence  the  jury  shall  believe  that  the  defend- 
ants contracted  to  build  the  houses  of  the  complainant  Graeme 
upon  terms  of  credit,  the  payments  to  bear  interest  at  the  rate  of 
7.90  per  cent,  in  such  case  the  question  whether  such  contract  was 
nanrious  or  not  usurious  will  depend  on  the  further  question, 
whether  the  reservation  of  the  rate  of  7.30  percent  was  directly  oi 
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indireotlj  for  the  loan  or  forbearance  of  money  or  other  thing,  or 
whether  it  was  a  part  of  the  consideration  for  building  the  houses. 

**  If  the  jury  believe  from  the  evidence  that  it  was  for  the  loan 
of  money  or  other  thing,  directly  or  indirectly,  or  for  the  forbear- 
anoe  of  a  debt  due,  then  such  contract  was  usurious,  although  the 
defendants  were  ignorant  at  the  time  that  it  was  usurious. 

**  On  the  other  hand,  if  they  believe  it  was  part  of  the  considera- 
tion for  building  the  houses,  a  part  of  the  contract  price,  it  was 
not  usurious. 

"  2.  If  the  defendants  set  up  a  new  contract  subsequently  made, 
and  seek  to  recover  on  that  contract,  they  must  prove  to  the  satis- 
faction of  the  jury,  that  such  new  contract  was  made  by  the  com- 
plainant and  accepted  by  defendants.  And  if  the  jury  believe  that 
the  first  contract  was  usurious  they  must  be  also  satisfied  that  all 
the  usury  in  the  first  contract  was  excluded  from  such  new  con- 
tract: and  that  no  usurious  consideration  was  included  in  such  new 
eontracf 

^'  3.  That  if  the  defendants,  in  making  the  new  contract,  in- 
cluded in  it  any  sum  of  money  over  and  above  what  the  jury  shall 
find  to  have  been  the  amount  of  the  truce  contract  price  of  the  work, 
and  that  the  sum  so  included  in  such  new  contract  was  intended 
to  be  compensation  to  them  for  the  loss  of  interest  on  a  loan  or  f oi 
the  forbearance  of  a  debt  due,  and  that  the  interest  for  such  loan  oz 
forbearance  was  at  a  greater  rate  than  six  per  cent  per  annum,  then 
auch  new  contract  was  usurious. 

"  4.  The  question  of  fi*aud  is  not  in  the  issue  before  the  jury  ; 
that  issue  is,  was  the  transaction  usurious  or  not  ?  If  the  jury 
shall  be  opinion  from  the  evidence  that  it  was  usurious,  then  it  ia 
void,  whether  it  be  fraudulent  or  not 

**  5.  To  constitute  a  new  contract,  the  jury  must  be  satisfied  that 
the  first  contract  was  rescinded  and  set  aside  by  the  parties  thereto  ; 
and  that  the  contract  of  the  18th  of  November,  1865,  was  executed 
and  delivered  by  Gr»me  and  Hunter  and  wife,  and  accepted  by  the 
defendants,  as  a  substitute  therefor ;  and  that  it  was  the  intention 
of  the  parties  to  be  governed  thereafter  by  the  terms  of  said  second 
contract. 

'*  6.  If  from  the  evidence  the  jury  shall  believe  that  upon  the 
final  settlement  of  accounts  between  John  Gr»me  and  S.  H.  and  J. 
F.  Adams,  the  balance  stated  was  made  up  of  the  contract  price  for 
the  work  and  the  price  of  extra  work  done  by  the  Adams  (aftei 
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crediting  payments  for  the  extra  work),  and  a  sum  of  13,100  ;  and 
(be  jury  shall  find  that  the  sam  of  13,100  was  the  exact  amount  of 
interest  npon  the  contract  price  for  the  whole  term  of  the  credit,  at 
the  rate  of  7.30  per  cetU  per  annum;  and  for  the  balance  thns  ascer- 
taiQed  the  said  Orseme  executed  his  negotiable  notes  with  interest  at 
tho  rate  of  six  per  cent  per  annum  ;  then,  if  the  jury  further  believe 
that  the  said  sum  of  13,100  was  for  interest  for  the  loan  of  money 
or  other  thing,  directly  or  indirectly,  or  for  the  forbearance  of  a 
debt  due,  then  such  contract  was  usurious ;  but  if  the  jury  believe 
that  said  sum  was  not  for  such  loan  or  forbearance,  then  the  trans- 
action was  not  usurious/' 

Add  then,  at  the  instance  of  the  plaintiff 's  counsel,  who  moved 
the  court  to  explain  the  meaning  of  the  word  **  forbearance,''  as  used 
in  the  instructions,  the  court  gave  to  the  jury  the  following  expla* 
nation  : 

"The  legislature  uses  two  words,"  "loan,"  "forbearance."  It 
did  not  use  those  two  words  in  the  same  sense. 

"  When  the  word  *  loan '  was  used,  it  meant  'a  delivery  of  some- 
tliing  to  another  for  his  temporary  use,  which  ho  is  to  return  to  its 
owner  at  the  expiration  of  his  term.'  A  forbearance  is  the  giving 
of  a  day  for  the  return  of  the  loan ;  or,  more  properly,  signifies  the 
giving  a  further  day  when  the  time  originally  agreed  on  is  passed." 

"  The  latter  clause  of  this  definition  is  referred  to  as  more  clearly 
indicating  what  in  the  view  of  the  court  constitutes  a  forbearance." 
"  When  the  time  originally  agreed  on  is  passed,  and  another  day  is 
given,  that  is  forbearance ;  and  if  the  rate  of  interest  is  abovo  six 
per  cent  it  is  usurious."  "  For  instance,  if  A  lends  B  tlOO  for  three 
months,  at  six  per  cent  interest,  that  is  a  lawful  loan;  if  at  or  before 
the  time  the  tlOO  becomes  payable,  B  cannot  pay,  and  further 
time  is  agreed  on,  that  is  forbearance;  and  if  more  than  six  per 
cent  is  also  agreed  on,  it  will  be  usurious  and  void." 

"When  the  houses  were  completed  there  was  a  present  debt 
owing  bv  Orseme  to  S.  H.  and  J.  F.  Adams,  payable  at  a  further  day. 
There  was  no  debt  until  the  houses  were  completed.  If  there  was 
an  agreement  to  give  a  further  day  after  the  time  originally  agreed 
on  was  or  should  be  passed,  then  if  more  than  legal  interest  wai 
charged  it  was  usurious." 

"  What  is  the  time  originally  agreed  on,  and  whether  or  not  there 
was  an  agreement  for  a  further  day,  are  questions  of  fact  for  the 
jury." 
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After  the  cmso  had  been  aigaed  and  labmitted  to  the  jnry,  one 
ci  the  jury  asked  the  court  to  state  what  would  be  the  effect  of  a 
tender  of  the  money  by  the  plaintiff  to  the  defendants  upcm  the 
completion  of  the  buildings  erected  by  the  defendants  for  the  plain- 
tiff, and  the  court  said  : 

''  If  the  contract  for  the  price  of  the  houses  was  payable  in 
installments  bearing  interest,  that  contract  could  not  be  discharged 
by  the  tender  of  cash  at  the  time  when  the  buildings  were  com- 
pleted. ** 

To  all  of  which  opinions^  instructions  and  action  of  the  courts 
the  plaintiff  by  counsel  excepted. 

It  is  insisted  for  the  appellant  that  the  Chancery  Court  erred  in 
refusing  to  give  the  instructions  asked  for  by  his  counsel,  and  in 
giving  the  instructions  which  were  given  by  the  court 

The  instructions  thus  given  seem  to  cover  the  whole  case ;  and, 
without  entering  uxx)n  a  critical  examination  of  the  several  instruc- 
tions given  and  refused  by  the  court,  which  we  deem  unnecessary, 
we  are  of  opinion  that  the  instructions  correctly  propounded  the 
law  of  the  case,  and  that  there  was  no  error  in  giving  them  in  lieu 
of  the  instructions  moved  by  the  plaintiff. 

Usury  can  only  attach  to  a  loan  of  money,  or  to  the  forbearance 
of  a  debt  It  is  well  settled  that  on  a  contract  to  secure  the  price 
or  value  of  work  and  labor  done  or  to  be  done,  or  of  property  sold, 
the  contracting  parties  may  agree  upon  one  price  if  cash  be  paid, 
and  upon  as  large  an  addition  to  the  cash  price  as  may  suit  them- 
selves, if  credit  be  given ;  and  it  is  wholly  immaterial  whether  the 
enhanced  price  be  ascertained  by  the  simple  addition  of  a  lumping 
sum  to  the  cash  price,  or  by  a  percentago  thereon.  In  neither  case 
is  the  transaction  usurious.  It  is  neither  a  loan  nor  the  forbearance 
of  a  debt,  but  simply  the  contract  price  of  work  and  labor  done  or 
property  sold  ;  and  the  difference  between  cash  and  credit  in  such 
cases,  whether  six,  ten  or  twenty  per  cent,  must  be  left  exclusively 
to  the  contract  of  the  parties ;  and  no  amount  of  difference  fairly 
agreed  on  can  be  considered  illegal  It  is  confounding  subjects 
and  terms  wholly  dissimilar  and  distinct,  to  treat  such  contracts  as 
usurious,  as  coming  within  the  definition  either  of  a  loan  of  money 
or  other  thing,  or  the  forbearance  of  a  debt 

lu  all  cases  where  property,  goods  or  things  in  action  and  the 
like  are  bona  ^fide  sold,  or  contracts  are  made  for  service,  instead  of 
for  money  or  other  thing  advanced,  the  courts  hold  that  usury 
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euuiol  sfetacb  for  the  vmt  of  a  lou.  There  is,  in  such  caae,  no 
eleineiit  of  a  loan^  nor  any  forbeanom  of  a  debt,  in  tho  sense  of 
the  Btatniea.  See  Tyler  on  Usury,  chaps.  10,  11,  pp.  110  to  143, 
inclusiye^  where  the  subject  is  fully  treated  and  all  the  autlioritit>e 
oited. 

In  the  case  of  Bseie  y.  Bidgood,  14  £ng.  0.  L.  R  8,  Lonl  Tmv- 
TBEDoy  refers  to  the  distinction  we  have  been  considering,  and 
nj8  :  "  The  agreement  was  founded  partly  on  what  was  considered 
its  price  if  paid  for  at  a  future  day.  The  only  difficulty  has  been 
eocaeioned  by  calling  the  difference  between  these  two  prices  if/i«r- 
mt;  but  it  la  our  duty  to  look  not  at  the  form  and  words,  but  at 
the  substance  of  the  transaction.''  And  he  held  the  contract  legal, 
notwithstanding  the  increased  price  given  for  the  credit  was  called 
mieresi,  and  exceeded  the  legii  rate.  This  addition  was  regarded 
a  part  of  the  contract  price. 

The  principle  thus  announced  will  be  found  to  be  fully  sustained 
by  the  authorities  examined  and  cited  by  Mr.  Tyler  in  his  recent 
work  on  Usury,  ubi  sup,  ;  and  the  same  principle  has  been  recog- 
nized by  this  court  in  the  recent  case  of  Eruiker  t.  ShieUlsy  20 
Gratt  377.  There  a  sum  of  money  called  interest  was  added  to 
the  principal  of  the  deferred  installments,  and  bore  interest  when 
due  as  a  part  of  the  principal.  It  was  objected  to  as  illegal.  The 
objection  was  oyerruled,  and  the  court  said  :  '^  In  fact  the  interest 
is  part  of  the  purchase-maney  of  the  land,  and  in  effect  is  principal; " 
bdng  thus  a  pmrt  of  the  purchase-money  of  the  land,  and  primeipal 
not  interest^  no  amount  thus  bona  fide  added  as  principal  could 
make  the  debt  usurious.  That  addition  is,  and  of  necessity  must 
be  regulated  by  the  contract  of  the  parties,  and  not  by  law.  Foir 
the  same  principle  see  5  Bob.  Prac.,  page  46^-7,  and  cases  cited. 

In  Hogg  y.  Ruffn^r,  1  Black.  (U.  S.)  115, 118, 119,  Justice  Orieb, 
deliyering  the  opinion  of  the  court,  in  an  analogous  case,  says, 
after  referring  to  Orawford  y.  Johnson,  11  Ind.  .258 :  '^  fiut  it  is 
manifest  that  if  A  propose  to  sell  to  B  a  tract  of  land  for  110,000 
cash,  or  for  120,000  payable  in  ten  annual  installments,  and  if  B 
prefers  to  pay  the  larger  sum  to  gain  time,  the  contract  cannot  be 
called  usurious.  A  yendor  may  prefer  tlOO  in  hand  to  double  the 
sum  in  expectancy,  and  a  purchaser  may  prefer  the  greater  price 
with  the  longer  credit ;  and  one  who  will  not  distinguish  between 
things  that  differ  may  say  with  apparent  truth,  that  B  pays  a  hun- 
dred per  cent  for  forbearance ;  and  may  assert  that  such  a  contract 
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is  usurious.  But  whatever  truth  there  may  be  in  the  premises,  the 
conclusion  is  manifestly  erroneous.  Such  a  contract  has  none  of 
the  characteristics  of  usury  ;  it  is  not  for  a  loan  of  money  or  for- 
bearance of  a  debt.'' 

We  think  the  instructions  of  the  court,  touching  the  question  of 
usury,  taken  as  a  whole,  are  in  strict  accordance  with  the  principles 
announced,  and  there  is  no  error  therein. 

But  the  appellant's  counsel  insist  that  the  sixth  instruction  of 
the  court  is  erroneous,  unintelligible,  and  calculated  to  mislead  the 
Jury.  We  think  there  is  nothing  in  that  instruction  of  which  the 
appellant  has  cause  to  complain.  It  was  based  upon  eyidence  in 
relation  to  the  final  settlement  between  GrsBme  and  the  Adams,  and 
was  given  as  a  substitute  for  the  sixth  instruction  asked  by  the 
appellant ;  and,  in  substance  and  effect,  it  merely  left  it  to  the  jury 
to  determine  whether  the  13,100  added  to  the  original  contract 
price  of  the  work  was  usurums  interest,  or  a  part  of  the  cotUrad 
price  of  the  buildings.  In  giving  the  instructions  the  Chancery 
Oourt  used  almost  identically  the  words  of  Judge  Gbieb  in  Hogg  v. 
RuffneVy  defining  usury.  He  says,  page  118 :  **  To  constitute 
usury  there  must  be  either  a  loan  and  a  taking  of  usurious  interest, 
or  the  taking  of  more  than  legal  interest /or  the  forbearance  of  a 
debt  or  sum  of  )noney  due.'^ 

The  instruction  says  :  '^  If  the  jury  further  believe  that  the  said 
sum  of  13,100  was  for  interest  for  the  loan  of  money  or  other  thing, 
directly  or  indirectly,  or  for  the  forbearance  of  a  dM  due,  then  such 
contract  was  usurious."  The  use  of  these  words,  '^ for  the  forbear- 
ance of  a  debt  due,"  it  is  contended,  renders  the  instruction  ambig- 
uous and  unintelligible,  and  therefore  erroneous,  as  calculated  to 
mislead  the  jury.  We  have  seen  that  they  are  in  substance,  and 
almost  to  the  letter,  the  same  used  by  Judge  Gbieb  in  defining 
usury ;  and  we  are  of  opinion,  as  applied  to  the  case  before  the 
court,  they  were  appropriate,  and  not  calculated  to  mislead  the  jury. 

It  is  further  urged  that  the  court  below  erred  in  saying  to  the  jury, 
in  reply  to  a  question  of  a  juror,  that  '*  If  the  price  of  the  houses 
were  payable  in  installments  bearing  interest,  that  contract  could 
not  be  discharged  by  the  tender  of  cash  at  the  time  when  the  build- 
iogs  were  completed." 

The  opinion  thus  expressed  we  think  unquestionably  correct. 
A  debtor  has  no  right  to  anticipate  the  payment  of  a  debt,  payable 
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ftt  a  fatnie  day,  and  bearing  interest,  without  the  consent  of  the 
cueditoT. 

The  oonrt  ia  of  opinion  that  there  is  no  error  in  the  decree  com- 
plained of ;  and  that  the  same  be  affirmed,  with  costs  to  the 
appellant. 

Decree  afflrmsd. 


Ould  ft  Oabbikckeon  t.  Citt  of  Bichmokd,  appeUant 

IbauUien  nf  <at0y0r«  — powers  of  munMpal  corperaUan. 

Bj  the  charter  of  a  dij,  the  citj  council  was  empowered  to  raise  sums  of 
monej,  to  defrair  the  dtj  expenses,  by  taxes  in  such  manner  as  should  be 
deemed  expedient.  B7  an  ordinance  of  the  council,  lawyers  were  to  be 
divided  Into  classes,  and  the  members  of  each  class  were  to  pay  a  specified 
tax.  A  committee  was  to  make  the  classification,  and  public  notice  was  tc 
\m  given  so  that  any  lawyer  dissatisfied  with  his  classification  might  apiiear 
and  correct  it  if  erroneous.  Seld,  that  the  ordinance  was  valid.  A  lawyer's 
license  is  taxable. 

AcnoK  by  Ould  &  Oarrington  against  the  city  of  Richmond  to 
recoTer  back  taxes  paid  by  plaintiffs  to  defendant  nnder  protest. 
The  taxes  were  levied  under  a  city  ordinance  providing  that  the 
committee  on  finance  shall  place  lawyers  and  others  in  classes,  and 
that  the  members  of  each  class  should  be  taxed  a  certain  sum.  The 
committee  were  directed  to  give  notice  of  the  classification  by  pub- 
lication in  two  of  the  papers  of  the  city,  so  that  all  persons  feeling 
themselves  improperly  classified  could  appear  and  correct  the  error, 
if  any.  The  remaining  facts  appear  in  the  opinion.  The  plaintiffs 
obtained  judgment,  whereupon  the  city  obtained  a  supersedeas  from 
this  court. 

Meredith,  for  appellant 

Wm.  Oreen  and  R.  T,  Daniel,  for  appellees. 

Akdebsok,  J.  The  power  to  tax  rests  upon  necessity,  and  ii 
inherent  in  every  sovereignty.      It  is  included  in  the  general  grant 
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of  legislatife  power,  a^d  reaches,  as  is  said  by  Mr.  Justice  Ooolbt, 
"to  every  trade  or  occupation;  to  every  object  of  industry,  naeor 
enjoyment;  to  every  species  of  possession."  ''If  the  right  to 
inpose  the  tax  exists,  it  is  a  right  whieh  in  its  nature  acknowl- 
edges no  limits.  It  may  bo  carried  to  any  extent,  within  the  State 
or  corporation  which  imposes  it,  which  the  will  of  such  State  or 
corporation  may  prescribe."  Cooley  on  Const.  Lim.,  chap.  14, 
p.  479-482.  And  in  the  language  of  Chief  Justice  Marshall,  the 
power  of  taxing  the  people  and  their  property  is  essential  to  the 
veiy  existence  of  government,  and  may  be  legitimately  exercised  on 
the  objects  to  which  it  is  applicable,  to  the  utmost  extent  to  which 
the  govemn  eut  may  choose  to  carry  it.  The  only  security  against 
its  abuse  is  the  structure  of  the  government  itself.  The  influence 
of  the  constituents  over  their  representative  is  the  safeguard 
against  its  abuse.  McOuUoch  v.  Maryland,  4  Wheat  316-428.  It 
must  always  be  conceded  that  the  proper  authority  to  determine 
what  should,  and  what  should  not  properly  bear  the  public  burden, 
is  the  legislative  department  of  the  State.  This  is  true  not  only 
of  the  State  at  large,  but  it  is  true  also  in  respect  to  each  munici- 
pality or  political  division  of  the  State.  But  these  municipal  cor- 
porations have  only  such  powers  as  the  legislature  of  the  State  con- 
fers on  them.  Cooley,  488.  And  their  powers  are  controlled  by 
the  constitution  of  the  United  States,  and  of  the  State.  The 
restrictions  which  they  impose  on  the  legislative  power  of  the  State 
rest  equally  upon  all  the  instruments  of  government  created  by  it. 
Id.  198. 

The  powers  of  public  corporations  are  either  express,  implied,  or 
incidental.  And  except  as  to  such  powers  as  are  incidental,  tlie 
charter  itself,  or  the  general  law  under  which  they  exist,  is  the 
measure  of  the  authority  to  be  exercised.  They  have  no  inherent 
jurisdiction,  like  the  State,  to  make  laws,  or  adopt  regulations  of 
government.  They  are  governments  of  ennmerated  powers,  act- 
ing by  a  delegated  authority  ;  so  that  while  the  State  legislature 
may  exercise  such  powers  of  government,  within  the  description 
of  legislative  power,  as  are  not  expressly  or  impliedly  prohibited, 
the  local  authorities  can  exercise  those  only  which  are  expressly  or 
impliedly  conferred,  and  such  as  are  incidental,  subject  to  such  regu- 
lations and  restrictions  as  are  annexed  to  the  grant.    Cooley,  192. 

With  these  general  principles  in  view,  we  will  now  inqvire, 
whether  the  charter  of  the  city  of  Richmond  invests  the  mmrici- 
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{Mility  with  power  to  impose  the  tax  complaiaed  of.  And  then  if 
guch  powe''  i"  conferred,  has  it  been  properly  exercised  in  this  case? 
By  tjection  69  of  the  charter,  sess.  acta  of  1869-70,  p.  138,  it  is  pro- 
vided, that  "for  the  execution  of  its  powers  and  duties  the  city 
council  may  raise  annnally,  by  tax  and  assessments  in  said  city, 
iuch  snms  of  money  as  they  shall  deem  necessary  to  defray  the 
expenses  of  the  same,  and  in  such  manner  as  shey  shall  deem  expe- 
dient, in  accordance 'with  the  laws  of  this  State  and  of  the  United 
States."  This  clause  confers  the  general  power  of  taxation, 
except  only  as  it  may  be  limited  by  the  laws  of  the  State  and  the 
United  States;  and  includes  all  powers  and  subjects  of  taxation. 
And  as  to  the  manner  of  laying  the  tax,  the  oouncil  is  invested 
with  full  discretion.  And  they  are  authorized  to  lay  a  tax  to 
defray  the  exjienses  of  the  city  to  an  amount  which  they  may  deem 
necessary.  It  seems  to  me  that  this  language  is  broad  enough  to 
embrace,  not  only  a  tax  on  real  and  personal  property,-  but  every 
other  description  of  tax  which  the  council  might  deem  necessary 
and  proper,  unless  its  meaning  is  limited  and  circumscribed  by 
what  follows. 

The  clauses  of  this  section  which  follow  are  evidently  designed 
to  restrict  the  unlimited  power  of  taxation  given  by  the  clause 
which  has  just  been  recited,  to  a  certain  extent,  by  prohibiting  cer- 
tain taxation  which  would  have  been  included  in  the  power  given, 
if  not  thus  restricted,  to  wit,  on  city  bonds,  or  capital  invested  in 
real  estate,  or  in  manufactures  outside  the  Limits  of  the  city, 
although  the  persons  engaged  in  such  business  or  manufactures 
have  a  place  of  business  in  the  city,  upon  the  stock  of  a  corpora- 
tion and  the  dividends  thereof  at  the  same  time,  upon  any  capital, 
etc.,  employed  in  a  business  upon  which  a  license  or  other  tax  is 
imposed. 

These  are  the  only  limitations  as  to  the  subjects  of  taxation;  and 
consequently  the  power  of  taxation,  on  all  other  persons  and  sub- 
jects of  taxation,  is  given.  The  other  restrictions  are  as  to  the 
mode  or  manner  of  taxaidon;  and  they  are,  that  the  tax  on  property 
Ehali  oe  equal  and  uniform;  that  capital  invested  in  business  opera- 
tions shall  be  taxed  as  other  property ;  and  that  stocks  shall  be 
assessed  acconling  to  their  market  value.  The  power  to  tax  law- 
yers' licenses  is  unquestionably  included  in  the  general  power  given 
by  the  first  clause  of  this  section;  and  there  is  nothing  in  th3 
clanses  limiting  and  restricting  the  general  power  which  exempts 
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them.  Is  there  any  thing  in  the  next  section  which  is  restriciJTe 
of  this  power  F 

This  section  does  not  employ  the  language  of  restriction.  It 
purports  to  give  power,  not  to  abstract  or  to  withhold  it.  It  giTes 
to  the  city  council  power  to  grant  or  refuse  a  license  in  certain  cases^ 
and  to  tax  the  license  when  given.  After  enumerating  several,  it 
adds  in  general  terms,  to  '^  all  other  business  which  cannot  bo 
reached  by  the  ad  valorem  system  under  the  preceding  section/'  the 
council  may  grant  or  refuse  a  license,  and  tax  the  same  when 
granted.  Lawyers  are  not  named  among  those  to  whom  licenses 
may  be  granted  or  refused,  and  taxed,  and  I  think  were  not  intended 
to  be  included.  They  could  not  be  included  in  a  provision  to 
authorize  a  tax  uxx)n  an  occupation  or  business  to  which  the  council 
might  grant  or  refuse  a  license ;  for  a  lawyer  has  obtained  his 
license  from  the  State;  and  it  is  not  within  the  province  of  a 
municipal  council  to  grant  it,  or  to  take  it  away.  Yet,  whilst  a 
lawyer's  license  authorizes  him  to  practice  law  in  any  court  of  the 
commonwealth,  and  it  is  not  in  the  power  of  any  municipality  to 
deprive  him  of  that  rigli^  or  to  take  away  his  license,  it  is  a  civil 
right  and  privilege,  to  whicli  are  attached  valuable  immunities  and 
pecuniaiy  advantages,  and  is  a  fair  subject  of  taxation  by  the  State, 
or  by  a  municipal  corporation  where  he  resides  and  enjoys  the  priv- 
ilege. It  is  a  vested  civil  right ;  yet  it  is  as  properly  a  legitimate 
subject  of  taxation  as  property  to  which  a  man  has  a  vested  right. 
I  cannot  perceive  that  there  would  not  be  as  much  reason  for  saying 
that  a  man's  property  is  not  taxable,  because  he  has  a  vested  right 
to  it,  as  for  saying  that  a  lawyer's  license  is  not  taxable,  because  he 
has  a  vested  right  to  it. 

I  am  of  opinion,  therefore,  that  the  power  to  tax  a  lawyer's  license 
is  included  in  the  general  power  of  taxation  given  by  the  first  clause 
of  section  69 ;  and  that  it  is  not  taken  away  by  any  thing  that  fol- 
lows. But,  if  I  were  mistaken  in  this  view,  and  the  power  is  not 
given  by  the  69th  section,  it  is  given  by  section  1. 

By  that  section  it  is  enacted  that  the  city  of  Richmond,  for  all 
purposes  for  which  towns  and  cities  are  incorporated  in  this  com- 
monwealth, shall  continue  to  be  one  body  politic,  ^'  and  as  such 
ghall  have,  exercise  and  enjoy  all  the  rights,  immunities,  powen 
and  privileges,  and  be  subject  to  all  the  duties  now  incumbent  and 
appertaining  to  said  city  as  a  municipal  corporation."  Acts  of 
1865-1866,  p.  241.     By  section  68  of  the  act  passed  February  7th 
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1866,  then  in  force,  it  is  enacted  that,  '^  For  the  execution  of  ita 
powers  and  duties,  the  oooncil  may  tax  real  estate  in  the  city,  all 
personal  property  therein,''  eta;  and  by  section  69,  ''The  council 
may  tax  the  keepers  of  ordinaries,  brokers,  lawyers,  physicians,  and 
dentists,'*  eta  It  appears,  then,  that  the  corporation  was  expressly 
invested  with  power  to  tax  lawyers  when,  and  before  the  new 
charter  of  1870  was  granted ;  and  it  is  expressly  enacted  in  the 
first  section  thereof,  that  the  corporation  shall  have,  exercise  and 
enjoy  all  the  powers  then  appertaining  to  the  city  as  a  municipal 
corporation.  The  power  of  taxation  was  one  of  its  most  important 
powers,  and  could  be  exercised  only  through  the  council.  This 
general  grant  of  power  seems  designed  to  supply  any  omissions 
which  might  be  made  in  the  proTisions  of  the  act  which  was  to  fol- 
low. So  that  the  corporation  would  be  invested,  not  only  with  the 
powers  expressly  granted  therein,  but  also  with  all  other  powers  with 
which  it  was  then  invested  by  previous  acts  of  the  legislature.  I 
am  of  opinion,  therefore,  upon  both  grounds,  that  the  power  to  tax 
lawyers  is  clearly  given  by  the  charter.  It  only  remains  to  inquire, 
has  it  been  constitutionally  exercised  in  this  case  ? 

By  an  ordinance  of  the  council,  the  lawyers  of  Richmond  were 
divided  into  six  classes;  and  the  individuals  of  each  class  were 
assessed  with  a  certain  amount  of  taxes ;  and  a  committee  was 
appointed,  charged  with  the  duty  of  assigning  them  to  the  class 
to  which  they  respectively  belonged.  It  is  contended  that  the 
council  could  not  delegate  this  power  to  a  committea 

That  the  power  of  taxation  is  an  important  and  delicate  trust 
confided  to  the  council,  and  cannot  be  delegated  by  them  to  a 
committee  of  their  own  body,  or  to  any  other  agency,  is  unques* 
tionably  tma  It  is  a  legislative  power  ;  and  when  granted  to  a 
municipality,  it  can  only  be  executed  by  itself,  or  by  such  agencies 
or  officers  as  the  statute  has  pointed  out  So  far  as  its  functions  are 
legislative,  it  rests  in  the  discretion  and  judgment  of  the  municipal 
body  intrusted  with  it ;  and  that  body  cannot  refer  the  exercise  of 
the  power  to  the  discretion  and  judgment  of  its  subordinates,  or  of 
any  other  authority.     Oooley,  204,  205,  and  cases  cited. 

But,  was  the  assignment  of  the  lawyers  to  their  respective  classes 
a  legislative  function  P  The  enactment  that  the  lawyers  should  be 
divided  into  six  classes,  and  that  a  tax  of  so  much  should  be  levied 
upon  each  individual  of  a  class,  was  legislative,  and  was  performed 
by  the  council  itself.    Was  the  inquiry  as  to  which  class  the  law- 
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jers  riioul4  be  reBpectively  SBBigned^  and  the  assignment  of  them 
to  their  respecti^  classes,  a  legislative  or  ministerial  act  ?  If  it  is 
a  legifliatiTe  function^  the  commissioners  of  the  reyenne,  under  a 
delegated  authority  from  the  general  assembly,  hare  been  perform- 
ing yearly,  withont  question^  l^islatiye  functions.  It  is  a  service 
which  could  not  be  well  performed  by  the  legislative  body.  It  is 
the  function  of  a  commissioner,  in  order  to  the  execution  of  a  legis- 
lative act,  and  is  ministerial ;  and  it  seems  to  me  that  it  was  com- 
petent for  the  council  to  require  the  service  to  be  performed  by  a 
committee  of  their  own  body,  as  well  as  by  a  commissioner,  or  the 
general  assessor.  And  it  was  not  more  necessary  that  the  action  of 
said  committee  should  be  reported  to  the  council,  and  have  its  con- 
firmation, than  that  similar  duties  by  a  commissioner  of  revenue 
should  be  reported  to  and  confirmed  by  the  legislature  of  the  State. 
But  Ae  tax  payer  should  be  provided  with  ample  remedies  for 
redress,  if  he  has  been  aggrieved  by  the  action  of  the  committee. 
Whether  the  remedy  provided  in  this  case  by  the  ordinance  of  the 
council  is  adequate  or  not,  there  is  not  complaint  by  the  appellees 
that  any  injustice  has  been  shown  to  them  ;  and  it  is  a  question,  it 
seems  to  me,  for  the  council  and  their  constituents,  and  docs  not 
oome  within  the  provrnce  of  the  courts. 

It  is  objected,  also,  that  the  mode  of  ascertaining  the  class  to 
which  the  lawyers  should  be  respectively  assigned  was  uncertain 
and  wholly  inadequate  to  the  attainment  of  justice,  and  vitiafccs 
the  whole  proceeding.  If  it  be  an  ineome  tax,  as  is  contended  it  was 
designed  to  be,  an  assessment  was  necessary  to  ascertain  what  was 
the  income  of  the  lawyer  to  be  taxed.  And  if  it  was  not  an  income 
tax,  but  a  license  tax,  that  is,  a  tax  on  the  civil  right  or  privilege 
conferred  by  the  license,  the  tax  ought  to  be  proportioned,  as  nearly 
as  practicable,  to  the  value  of  that  right  and  privilege.  But  exact 
justice  and  equality  are  not  attainable,  and  consequently  not  required. 
Cooley  on  Oonst  lim.  495;  Slaughter's  case,  13  Oratt  767;  Eyre  v. 
Jacob,  14  id.  439,  434,  435 ;  Gilkeson  v.  Frederick  Justices,  i:) 
id.  577. 

I  do  not  think  it  was  intended  to  be  a  tax  on  ineorae.  The  classi- 
fication of  the  lawyers  shows  this.  It  was  intended  to  be  « tax  on 
the  civil  right  and  privilege.  And  it  is  tnie  ftat  the  tax  ought  to 
be  proportioned,  as  neariy  as  practicable,  as  I  have  soad,  to  the 
vriue  of  the  privilege.  Jastiee  and  eq«iility,  which  are  of  the 
easenoe  of  constitutional  taaoation,  require  it.     The  act  of  council 
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requiring  the  aeeignment  of  the  lawyers  into  six  classes,  and  the 
gradation  of  the  tax  upon  them,  according  to  the  class  to  which 
(hey  were  respectively  assigned,  shows  an  intended  approximation 
to  equality  ;  and  if  the  assignment  is  fair  and  judicious,  as  nearly 
attains  it  as  is  perhaps  practicable  in  a  license  tax.  It  is  true  that 
the  principle  upon  which  this  classification  is  made  by  the  5th  sec- 
tion of  the  ordinance,  which  is  in  relation  to  the  classification  of 
**  lawyers,  doctors,"  etc.,  is  not  in  terms  expressed.  The  3d  section 
in  relation  to  *'  commission  merchants,  brokers,"  etc. ;  the  4th  section 
in  relation  to  '' sellers  by  wholesale  or  retail  of  wine  or  spintuous 
liquors  ;"  the  7th  section  in  relation  to  "  agents  or  sub-agents  of 
any  insurance  company  or  office,  whose  principal  office  shall  be 
located  out  of  the  city ;"  and  the  8th  section  in  relation  to  "  express 
comxmnies  and  telegraph  companies,  having  a  place  of  business  in 
the  city,"  all  adopt  the  method  of  classification,  as  in  the  5th  sec- 
tion ;  nor  in  either  is  the  principle  expressly  stated  upon  which  the 
classification  shall  be  made.  If  the  tax  upon  lawyers  is  unconstitu- 
tional and  void  upon  this  ground,  it  is  in  all  the  other  cases,  which 
would  be  disastrous  to  the  financial  condition  of  the  city ;  and  a 
question  involving  consequences  of  such  moment  ought  to  be  well 
considered  by  this  court,  before  it  declares  those  ordinances  uncon- 
stitutional and  void  on  this  ground. 

The  11th  section  provides,  **  that  the  committee  of  finance  shall 
plaoe  each  person  and  firm,  employed  in  the  trade  or  business 
referred  to  in  sections  3,  4,  5,  7,  and  8,  in  the  class  to  which  the 
committee  shall  be  of  opinion  such  person  or  firm  properly  belongs, 
looking  to  all  the  circumstances  of  the  case."  Now,  while  it  is  not. 
expressed  that  the  classification  shall  be  made  with  reference  to  the 
value  of  the  civil  right  or  privilege  conferred  by  the  license,  that, 
it  seems  to  me,  is  the  obvious  design  and  object  of  the  classification, 
and  would  be  so  understood.  For  what  other  object  could  a  classi- 
fication have  been  made,  than  to  attain  justice  and  equality  as 
nearly  as  practicable  by  levying  a  tax  proportionate  to  the  value  of 
the  privilege  to  the  party  taxed ;  and  it  is  to  this  end  that  the 
committee  is  instructed  ^*  to  look  to  all  the  circumstances  of  each 
case.^  It  might  have  been  better  to  have  expressed  the  object  and 
design  of  the  classification  as  a  guide  to  the  committee,  but  it 
seems  to  me  it  is  manifest  without  being  so  expressed.  And  the 
charter  expressly  invests  the  council  with  full  discretion  to  raise 
the  necessary  revenue,  by  taxes  and  assessments,  ''  in  such  manner 
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AS  they  shall  deem  expedient,  in  accordance  with  the  laws  of  this 
State  and  the  United  States."  I  am  not  aware  that  these  provis- 
ions of  the  ordinance  ai*e  in  conflict  with  any  law  of  the  State  or 
the  United  States.  That  the  discretion  reposed  in  the  committee 
may  be  abused  is  possible ;  but  not  more  likely,  I  think,  than  that 
the  same  power  might  be  abuied  by  a  commissioner  of  the  revenue. 
The  council  having,  by  their  act  of  legislation,  required  the  lawyers 
to  be  placed  in  six  different  classes,  and  declared  what  tax  should 
be  paid  by  the  individuals  composing  each  class,  directed  one  of  its 
most  important  standing  committees,  the  committee  of  finance,  to 
assign  them  respectively  to  such  class  as  they  should  properly 
belong.  It  is  fair  to  presume  that  this  committee  is  composed  of 
intelligent,  discreet,  and  trustworthy  gentlemen,  residing  in  differ- 
ent parts  ht  the  city,  who  would  be  informed  as  to  the  relative 
standing  of  the  lawyers  in  the  city,  and  the  extent  of  their  business, 
from  their  own  observation,  and  from  reputation,  and  would  not 
be  likely  to  err  greatly  in  their  determination  as  to  which  class  they 
should  be  respectively  assigned.  I  should  suppose  that  there  is  not 
an  intelligent  business  man  in  the  city  of  Richmond,  such  a  one  as 
should  be  selected  as  a  councilman,  and  placed  on  the  committee 
of  finance,  who,  if  not  sufficiently  informed  as  to  the  relative  prac- 
tice of  every  lawyer  in  the  city,  could  not  get  sufficient  reliable 
information  by  inquiiy,  to  enable  him  to  determine,  with  reason- 
able accuracy,  to  which  of  the  six  classes  he  should  be  assigned, 
especially  after  a  f i*ee  interchange  of  views  with  the  other  members 
of  the  committee. 

It  is  true  that  they  might  be  mistaken  in  individual  instances, 
which  I  should  think,  however,  would  rarely  be  the  case.  But,  as 
such  mistakes  might  occur,  a  remedy  was  provided  for  correcting 
them,  which  was  applied  in  this  case.  Now,  whether  this  was  the 
best  mode  for  the  attainment  of  justice  in  the  classification  of  the 
lawyers  it  is  not  for  me  or  the  court  to  say.  But  I  cannot  perceive 
that  it  is  obnoxious  to  the  objections  urged  against  it  in  argument, 
or  especially,  that  it  furnishes  ground  for  avoiding  the  tax  by  a 
judgment  of  the  court.  That  the  confidence  reposed  in  the  com- 
mittee might  be  abused  is  possible.  But  it  is  impossible  to  admin- 
ister government  without  reposing  confidence  in  public  agents.  A 
reasonable  confidence  in  human  agents  is  essential  to  society  and  to 
the  conduct  of  human  affairs ;  and  a  law  cannot  be  said  to  he  urcoii« 
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Btitniional  because  it  reposes  a  confidence  in  public  agents  which 
may  be  abused. 

As  before  said,  there  is  no  complaint  that  the  tax  imposed  upon 
the  appellees  in  this  case  is  unequal  and  unjust.  I  apprehend  the 
case  was  made  in  order  to  have  an  important  principle  as  to  the 
right  of  taxation  settled,  for  the  benefit  of  all  concerned^  as  well  as 
the  immediate  parties  to  this  proceeding.  It  was  belieyed  that  in 
this  assessment  there  was  an  encroachment  upon  the  constitutional 
rights  of  citizens ;  and  this  proceeding  was  properly  instituted  to 
test  the  question.  From  the  best  consideration  I  have  been  able  to 
give  the  subject,  my  mind  has  been  brought  to  a  different  conclu- 
sion. I  do  not  think  that  the  city  council  have  exceeded  their 
powers  in  the  imposition  of  this  tax.  I  am,  therefore,  of  opinion 
to  reverse  the  judgment  of  the  court  below. 

MoNCURE,  P.,  and  Christian,  J.,  concurred  in  the  opinion  of 
Akdrrsok,  J. 

SiAPiiBS  and  Bouldik,  JJ.,  dissented* 

JudgfMvU  rmfmr$$d. 


Bollo,  appellant,  v.  Andes  Insurance  Oompakt. 

(BGntt.609.) 

W^if§iffn  9ttaehm&tU  -^teouriiiei  of  foreign  inturanee  company  in  handiiifSUUe 

treawror.   Chtmishment  of  State  ojjleere. 

An  Ohio  insnianoe  oompanj,  desiring  to  do  basiness  in  Virginia,  deposited,  aa 
required  bj  eiatnte,  secnritiefl  with  the  State  treasarer,  to  be  retnmed  bj 
him  when  the  comi>an7  ohould  cease  to  do  basineBS  in  that  State,  and  should 
have  Batiflfled  its  liabilities  there.  The  company  subsequentlj  withdrew  ite 
boainesB  from  Virginia  and  settled  its  liabilities  there.  Beld,  tluit  it  was 
entitled  to  receive  back  its  securities,  and  that  the  securities  in  the  hands 
of  the  treasurer  were  not  liable  to  attachment  at  the  suit  of  an  Illinois 
creditor. 

Jt  eeenu  that  the  officers  of  a  State  cannot  be  made  liable  by  the  process  of 
garnishment,  for  funds  in  their  hands,  clothed  with  a  trust  under  the  author- 
It  j  of  law. 

AcnoN  by  William   E.  Kollo,  assignee  in   bankruptcy  of   tlu« 
Merchants'  Insurance  Company  of   Chicago,   Illinois,  Against  tlie 
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AndeB  Inflnninco  Company  of  Cincinnati,  Ohio,  to  recover  damages 
claimed  to  be  120,000.  At  the  time  the  action  was  commenced 
Joseph  Mayo,  treasurer  of  the  State  of  Virginia,  was  summoned  aa 
a  garnishee.  It  appeared  that  the  Andes  Insurance  Company,  desir- 
ing to  engage  in  business  in  Virginia,  deposited,  pursuant  to  statute, 
with  the  treasurer  of  the  State  t50,000  in  United  States  bonds 
The  company  afterward  settled  up  its  business  in  Virginia  and  sat- 
isfied the  claims  of  Virginia  residents,  except  a  small  claim  of  1900, 
which  was  not  considered  yalid,  and  which  the  company  was  resist- 
ing. The  attachment  was  abated  and  the  plaintiff  obtained  a  writ 
of  error. 

Johnstonj  WiOimms  dk  Boulware,  for  appellant. 

Jno.  W.  Daniel  and  Page  £  Maury ^  for  appellees. 

Staples,  J.  By  an  act  of  the  legislature  passed  February  3, 
1866,  amended  by  the  act  of  March  3,  1871,  no  insurance  company 
which  has  not  been  incorporated  under  the  laws  of  Virginia  can 
carry  on  business  within  the  State  until  it  shall  have  deposited 
with  the  treasurer  of  the  State  securities  —  State,  corporate,  or 
individual — of  the  cash  value  of  at  least  110,000. 

If  the  securities  so  deposited  are  registered  or  individual  bonds, 
the  company  is  required,  at  the  same  time,  to  deliyer  to  the  treas- 
urer a  power  of  attorney,  empowering  the  latter  to  transfer  the 
bonds,  when  necessary,  for  the  purpose  of  meeting  any  of  the  lia- 
bilities provided  for  in  the  act.  It  is  also  provided,  that  any  foreign 
insurance  company  doing  business  in  the  State  may  be  sued  in  the 
oourts  of  the  commonwealth  upon  polides  of  insurance  made  to 
citizens  or  residents  therein,  in  like  manner  as  if  such  foreign 
insurance  company  had  been  incorporated  by  the  general  assembly* 

And  by  another  provision  of  the  act  it  is  declared  that  if  such 
company  shall  cease  to  carry  on  business  in  this  State,  and  its  lia- 
bilities, fixed  or  contingent,  to  citizens  of  the  State  shall  have 
been  satisfied  or  terminated,  upon  satisfactory  evidence  of  this  fact 
to  the  treasurer,  he  is  authorized  to  deliyer  to  such  company  the 
bonds  and  other  securities  deposited  with  him. 

There  are  other  provisions  in  the  act,  but  it  is  Jiot  necessary  to 
mention  them,  as  they  have  no  bearing  upon  the  matters  in  contrc^ 
versy  here. 
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The  Andes  Insurance  Company,  incorporated  in  the  State  of 
Ohio,  under  authority  of  this  statute,  deposited  with  the  treasurer 
of  this  State  t50,00C  of  United  States  registered  bonds,  and  until 
the  occurrences  hereinafter  mentioned,  has  been  carrying  on  the 
business  of  insurance  in  Virginia. 

On  the  29th  of  October,  1872,  the  plaintiff  in  error,  who  is  the 
assignee  in  bankruptcy  of  the  Merchants'  Insurance  Company  of 
Chicago,  sued  out  of  the  clerk's  office  of  the  Circuit  Court  of  the 
city  of  Bichmond,  an  attachment  against  the  Andes  Insurance 
Company  upon  a  claim  of  about  $7,000. 

This  attachment  was  served  the  30th  of  October,  1872,  upon 
Joseph  Mayo,  State  treasurer,  by  delivering  to  him  a  copy  and 
summoning  him  to  appear  as  garnishee  at  the  next  term  of  the  Cir- 
cuit Court. 

When  the  attachment  came  on  to  be  heard,  a  motion  to  abate  it 
was  made  on  several  grounds.  This  motion  was  sustained  by  the 
court ;  and  the  attachment  was  thereupon  quashed.  The  case  is 
before  us  upon  a  writ  of  error  and  supersedeas  tc»  rhat  judgment. 
It  is  not  deemed  necessary  to  consider  all  of  the  grounds  suggested 
for  abating  the  attachment,  as,  in  our  view,  one  of  them  is  decisive 
of  the  case. 

It  is  important,  in  the  first  place,  properly  to  understand  the 
nature  and  effect  of  the  process  of  garnishment  Oarnishment  ia 
substantially  a  suit  by  the  defendant  in  the  attachment,  in  the  name 
of  the  plaintiff  against  the  garnishee.  In  this  suit,  as  against  the 
garnishee  the  plaintiff  stands  upon  no  higher  ground  than  the 
defendant,  and  can  acquire  no  greater  right  than  the  defendant 
himself  possesses.  In  a  case  before  the  Circuit  Court  of  the  United 
States,  Danibl,  J.,  said  :  ''The  proceeding  must  be  regarded  as  a 
civil  suit,  and  not  as  a  process  of  execution  to  enforce  a  judgment 
already  rendered.  In  this  proceeding  the  parties  have  a  day  in 
court ;  an  issue  of  fact  may  be  tried  by  a  jury  ;  evidence  adduced, 
judgment  rendered,  costs  adjudged,  and  execution  issued  on  the 
judgment."  Tunstall  v.  Winihingtany  Hemps.  (S^(i ;  Drake  on 
Attach.,  §  452. 

Garnishment  also  operates  as  an  attachment  or  levy  upon  the 
effects  of  the  defendant  in  the  hands  of  a  garnishee.  It  renders  the 
garnishee  liable  for  such  effects,  or  their  value,  if  they  are  not  forth- 
doming  to  meet  the  judgment  of  the  court.  And  it  has  been  held 
b  Beveral  cases,  that  the  gamiBhee  will  be  personiilly  responsible  il 
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the  goo  Is  are  taken  from  him  by  a  wrong-doer  ;  and  this,  upon  the 
ground  that  the  garnishee  may  have  his  action  of  trespass  against 
the  latter.  Parker  v.  Kinsfnan,  8  Mass.  486  ;  DisptUch  Line  of 
Packets  y.  Bellamy  Man.  Co.,  12  N.  H.  205. 

Now,  it  would  seem  to  be  very  clear  upon  general  principles,  thai 
the  treasurer  of  the  State  having  the  control  and  custody  of  iusur 
ance  funds  and  securities  under  an  act  of  the  legislature,  cannot  be 
subject  to  any  proceeding  of  this  sort.  If  the  garnishment  operates 
in  tills  case,  as  in  all  others,  to  bind  the  effects,  it  is  obvious  that 
these  securities  may  at  any  time  be  taken  from  the  possession  of  the 
treasurer,  to  answer  the  demands  of  creditors.  Judgment  may  be 
rendered  against  him  for  their  value,  if  they  are  not  forthcoming  in 
obedience  to  the  orders  of  the  court ;  costs  adjudged,  and  executions 
and  attachments  issued  to  enforce  obedience  or  secure  payment 
Those  results  must  follow,  or  the  courts  must  contrive,  in  some 
way,  to  divest  the  judgment  in  those  cases  of  the  operation  and 
effect  attaching  to  all  other  judgments  in  proceeding  by  garnish- 
ment. 

The  treasurer  may  conceive  it  to  be  his  duty  to  refuse  obedience 
to  an  order  of  the  court  requiring  him  to  surrender  the  securities. 
How  is  the  order  to  be  enforced.  Is  he  to  be  attached  while  in  the 
discharge  of  his  official  duties,  taken  from  his  office,  and  detained 
in  custody,  for  refusing  to  violate  a  trust  reposed  in  him  by  the 
legislature  ?  He  may  decline  to  appear :  Is  the  court  to  hear  proof 
of  the  amount  or  value  of  these  securities,  and  order  their  delivery 
to  one  of  the  officers  of  the  court  ? 

This  would  be  to  violate  the  whole  purpose  and  intent  of  these 
statutes,  and  render  them  a  delusion  and  a  snare,  instead  of  afford- 
ing a  security  to  citizens  and  residents  of  Virginia.  By  the 
express  terms  of  the  act,  the  treasurer  is  prohibited  from  surrender- 
mg  these  securities  until  the  liabilities  of  the  company  to  the  citizens 
of  the  State  shall  have  been  satisfied,  or  shall  have  terminated.  It 
is  easy  to  perceive  that  the  whole  legislative  scheme  may  be 
defeated,  and  the  law  violated,  if  these  securities  may  be  subjected  to 
the  claims  of  every  foreign  creditor  who  may  assert  a  demand  in  ooi 
courts. 

It  is  said,  however,  that  none  of  these  consequences  can  follow  in 
this  case,  because  the  Andes  Company  have  satisfied  all  their  liabili- 
ties in  the  State,  and  the  treasurer  is  willing  to  surrender  these 
securities  under  the  order  of  the  court. 
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I  think  it  a  safficient  answer  to  this  to  say  that  we  are  not  per- 
mitted to  engraft  exceptions  upon  the  law  to  meet  particular  cases. 
The  question  must  be  decided  on  general  principles,  and  not  with 
reference  to  the  particular  facts  of  this  case,  or  the  views  and 
opinions  of  the  treasurer.  Something  more  is  involved  than  the 
rights  and  obligations  of  the  treasurer.  It  is  a  question  that  con- 
cerns the  State.  It  is  certainly  not  compatible  with  Iter  sover- 
eignty and  dignity  to  be  arraigned  before  her  own  tribunals,  at  the 
suit  of  individuals,  in  any  other  mode  than  is  proscribed  by  her 
statutes.  Nor  is  it  consistent  with  her  interests,  nor  the  proper 
administration  of  public  affairs,  that  her  officers  sliall  be  arrested 
in  their  public  duties,  and  required  to  answer  before  the  courts  for 
funds  or  securities  committed  to  their  custody  for  a  specific  pur* 
pose,  under  authority  of  a  public  law.  The  treasurer  of  the  State 
is  one  of  the  most  important  officers  of  the  commonwealth,  with 
grave,  arduous  and  difficult  duties  to  perform.  It  is  impossible  to 
foresee  the  mischiefs  and  embarrassments  that  will  ensue,  if,  in 
addition  to  these  duties,  he  is  to  be  involved  in  the  conflicts  of 
creditors,  to  answer  innumerable  rival  attachments,  employ  couti- 
sel,  answer  interrogatories,  and  otherwise  consume  time  and  atten* 
tion  which  should  be  doToted  exclusively  to  the  public  interests.  I 
do  not  deem  it  necessary  to  cite  the  numerous  authorities  bearing 
upon  this  point.  They  are  fully  considered  in  Drake  on  Attach- 
ment, §g  492  to  516  inclusive. 

While  there  is  some  conflict  of  opinion  in  regard  to  the  liability 
of  mimicipal  corporations  and  their  officers  to  the  process  of  gar- 
nishment, no  case  of  acknowledged  authority  can  be  found  which 
holds  that  the  officers  of  a  State  can  be  made  liable,  by  this  pro- 
ceeding, for  funds  in  their  hands,  clothed  with  a  trust  under  the 
authority  of  a  public  law.  The  Supreme  Court  of  Massachusetts 
has  announced  the  brbad  doctrine,  that  no  person  deriving  his 
authority  from  the  law,  and  obliged  to  execute  it  according  to  the 
rules  of  law,  can  be  charged  as  garnishee  in  respect  of  any  money 
or  property  held  by  him  in  virtue  of  that  authority.  Brooks  v. 
Oook,  8  Mass.  256;  Colby  v.  Coatesy  6  Gush.  558. 

HoweTer  broad  this  principle  may  be  thus  announced,  there  is 
peculiar  force  in  its  application  to  the  present  case.  The  treasurer 
is  required  by  the  statute  to  retain  the  securities  in  the  treasury  for 
the  special  objects  contemplated  by  the  act  until  the  liabilifles  of 
bhe  company  are  settled  or  terminated.     So  long  as  any  thing  re- 
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mains  to  be  done,  80  long  as  these  liabilities  continue,  he  is 
expressly  prohibited  from  disposing  of  or  surrendering  them.  And 
when  the  treasurer  is  satisfied  these  securities  or  funds  are  no 
longer  required  to  meet  any  liability  of  the  company  in  the  State, 
ho  is  authorized  and  required  to  deliver  them  to  the  company. 
This  is  the  extent  of  his  authority.  His  power  and  duty  are  lixefl 
by  law.  Now,  whether  this  does  or  does  not  constitute  a  contract 
on  the  part  of  the  State  with  the  insurance  company,  it  is  the  law 
for  the  treasurer,  fixing  the  measure  of  his  authority  and  his 
responsibility.  He  holds  the  securities  in  trust,  to  be  administered, 
first  for  the  people  of  Virginia,  and  then  for  the  company  making 
the  deposit  This  is  the  distinction  given  them  by  the  law,  con- 
trolling not  only  the  treasurer  but  the  courts  also ;  and  it  would 
seem  there  is  no  power,  except  that  of  the  legislature,  to  change 
such  destination. 

It  was  insisted,  however,  that  in  this  way  a  foreign  insurance 
company  may  effectually  screen  its  assets  from  the  just  claims  of 
creditors.  The  theory  of  this  whole  legislation  is,  that  a  foreign  insur- 
ance company  may  come  into  the  State,  deposit  its  funds  and 
securities  with  the  treasurer,  and  carry  on  business  here  for  an 
indefinite  period.  However  long  this  may  continue,  the  securities 
deposited  cannot  be  surrendered  or  subjected  to  the  claims  of  credi- 
tors. If  this  exemption  be  wrong,  if  the  State  has  improperly 
empowered  a  certain  class  of  debtors  to  place  their  assets  beyond 
the  reach  of  creditors,  the  policy  of  this  legislation  is  bad,  and 
ought  to  be  abandoned.  But  this  is  a  matter  which  addresses  itself 
to  the  consideration  of  the  legislature,  and  not  to  the  courts. 

In  returning  the  securities  to  the  company  depositing  them,  the 
State  complies  with  her  engagement,  as  expressed  through  her 
statutes.  The  foreign  creditors  have  no  just  cause  of  complaint. 
As  to  them  the  securities  are  in  the  same  tidndition  they  occupied 
before  the  deposit  was  made.  It  is  not  to  be  presumed  that  an 
insurance  company  will  permit  its  assets  to  remain  in  the  treasury 
after  it  has  ceased  to  carry  on  business  in  the  State,  merely  to 
defeat  the  claims  of  creditors.  If  this  shall  be  done,  the  State  or 
the  treasurer  would  scarcely  become  a  party  to  the  fraud,  and  the 
company  would  no  doubt  be  required  to  take  possession  of  its  prop- 
erty.  Doubtless,  upon  the  failure  of  any  other  remedy,  the  courts, 
ever  alert  to  prevent  and  suppress  fraud,  would*  in  such  case, 
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mame  juriBdiction  imd  afCoid  saitable  relief.    Nothing  of  the  sort 
is  pretended  in  thie  case,  and  no  snch  qnestion  arieeii. 

Upon  the  whole,  in  oTery  yiew  of  the  case,  I  am  gatiafied  tiie 
judgment  ihonld  be  aflSrmed. 

Judgment  affirmed. 


Prbston,  appellant,  y.  Hull. 

Bend^JUUng  in  Hank  —  UabilUy  of  obligor. 

A  bond  was  dgnad  hj  A  and  B,  and  left  in  B's  hands  to  niae  momej  on.  The 
aiidexatanding  was  that  the  money  shonld  be  obtained  of  C,  bat  B  waa  not 
forbidden  to  get  it  of  anj  one  else,  and  a  blank  waa  left  for  the  obligee.  B 
got  the  monej  of  D,  and  inserted  his  name  in  the  blank.  HM^  that  A  was 
not  liable  to  D  on  the  bond.* 

AcmoK  by  D.  D.  Hull  against  Charles  H.  C.  Preston  and  B.  F 
Mantz  npon  a  bond  signed  and  sealed  by  defendants.  It  appeared 
that  Mantz  being  indebted  to  Preston  in  the  snm  of  $600,  informed 
him  that  he  thought  he  could  raise  the  money  of  Fayette  McMul- 
lin.  Preston  and  Mantz  then  signed  the  paper  sued  on,  in  which 
there  was  a  blank  for  the  name  of  the  obligee  ;  and  it  was  left  with 
Mantz  for  the  purpose  of  getting  the  money.  The  understanding 
was  that  Mantz  was  to  get  the  money  of  M-^MuUin,  but  he  was  ic: 
instructed  not  to  get  it  from  any  one  else  ;  and  the  blank  was  left 
for  the  name  of  the  obligee.  Mantz  got  the  money  of  D.  D.  Hull 
and  inserted  HulFs  name  as  obligee.  The  defendant  Preston  filed 
a  plea  of  non  est  factum.  Plaintiff  obtained  a  verdict  and  judg- 
ment ;  a  new  trial  was  denied,  and  defendant  Preston  brought  error 
to  this  court. 

J.  W.  A  J.  P.  Sheffeyj  i<cft  appellant. 

Oibnoref  for  appellee. 

SiAFUBB,  J.    A  bond  is  a  deed  whereby  the  obligor  promises  to 
pay  a  certain  snm  of  moneytoanother  at  a  day  appointed.    2  Black. 

*  See  Cofnim^  IMd  y.  Staoih  Pott,  and  note. 

VoT..  XIV.  —  20 
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Com.  346.  An  obligor  and  obligee  are  essential  to  the  existence 
and  oonstitntion  of  snch  an  instrument.  It  is  not  indispensable 
that  the  party  to  whom  the  promise  is  made  should  be  mentioned 
eo  naminSy  that  his  name  of  baptism  and  surname  shall  be  given, 
but  he  must  be  in  some  unmistakable  manner  designated  in  the 
instrument.  A  writing,  though  executed  with  all  the  solemnities 
of  a  deed,  without  such  obligee,  is  a  mere  nullity.  It  imposes  no 
liability  upon  the  party  issuing  it  It  confers  no  rights  upon  him 
who  receives  or  holds  it.  It  is  not  simply  an  imperfect  deed  ;  it  is 
no  deed  at  all.  It  only  becomes  a  deed  when  the  name  of  an  obli- 
gee is  inserted,  and  delivery  made  by  the  obligee  or  by  some  one 
legally  authorized  by  him.  If  the  blank  is  filled  by  an  agent,  then 
the  agent  as  certainly  makes  the  deed  as  though  the  entire  obliga- 
tion had  been  written,  signed,  sealed  and  delivered  by  him.  His 
act  binds  a  principal  not  before  bound.  It  creates  a  contract  hav- 
ing no  previous  existence.  It  is  true  the  act  in  question  is  merely 
the  insertion  of  a  name.  Still,  its  effect  is  to  impart  vitality  to  a 
piece  of  waste  paper.  It  calls  new  rights  and  obligations  into 
existence.  It  is  followed  by  all  the  consequences  resulting  from  the 
execution  of  the  most  solemn  instruments. 

The  argument  sometimes  advanced,  that  there  can  be  no  danger 
or  difficulty  in  conferring  the  power  by  parol,  when  nothing 
remains  to  be  done  but  the  insertion  of  a  name  to  render  the  instru- 
ment complete,  does  not  meet  the  real  issue.  The  question  is  not 
one  of  trust  and  confidence  reposed,  but  of  power  conferred.  In 
the  numerous  and  diversified  transactions  of  mankind,  agencies  of 
the  gravest  character  are  often  created  by  parol.  A  partner  may 
bind  his  copartner  to  any  amount,  for  any  matter  within  the  scope 
of  the  partnership,  by  a  note  executed  in  the  partnership 
name.  The  authority  of  an  agent  to  sell  the  land  of  his 
principal  may  be  conferred  without  writing,  and  the  latter 
may  thus  be  bound  in*evocably  for  his  entire  estate.  In  the 
execution  and  indorsation  of  negotiable  paper,  powers  may  be  and 
are  often  conferred  by  parol  upon  agents,  involving  liabilities  to  the 
amount  of  millions.  The  law  recognizes  such  agencies  as  essential 
to  the  commerce  of  the  world.  Why  may  not  the  agent,  in  all 
these  cases,  impose  the  same  liabilities  by  deed,  in  the  name  of  his 
principal  P  If  he  may  sell  the  land,  fix  the  price,  and  agree  upon 
all  the  terms  of  the  contract,  why  may  he  not  perform  the  more 
formal  act  of  executing  the  conveyance  ?     The  answer  is,   the 
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aatfaority  of  the  agent  must  be  commensurate  with  the  act  he  per- 
forms. The  stream  can  never  be  higher  than  its  source.  If  the 
act  of  the  agent  is  the  execution  and  delivery  of  a  deed^  his  autlior* 
ity  must  be  by  deed.  It  does  not  matter  how  much  of  the  instru- 
ment may  have  been  written  by  the  principal,  if  it  is  a  mere  nullity 
when  it  leaves  his  hands,  and  only  becomes  operative  by  act  of  :he 
agent ;  upon  every  principle  of  sound  legal  reasoning  the  result 
must  inevitably  be  the  same.  Whenever  the  agent  undertakes  to 
bind  his  principal  by  an  act,  his*  authority,  in  point  of  dignity, 
must  be  co-equal  with  the  act.  The  question  is  not,  therefore, 
whether  it  is  expedient  that  a  mere  parol  agent  shall  have  the 
power  to  fill  the  blank  with  the  name  of  an  obligee  ;  but  whether 
it  can  be  done  and  sustained  without  violating  well-established 
piinoiples  of  law. 

A  little  reflection  will  show  that  these  principles  are  not  without 
substantial  reasons  to  support  them.  At  common  law  a  sealed 
instrument  imposed  peculiar  liabilities.  It  was  not  affected  by  any 
statnte  of  limitations.  It  operated  as  an  estoppel.  The  obligee 
was  not  permitted  to  aver  any  want  of  consideration  to  avoid  it ; 
nor  could  he  defeat  an  action  at  law  therein  by  showing  any  failure 
of  title,  or  breach  of  contract,  or  mistake,  or  fraud  in  the  procure- 
ment of  the  bond.  It  is  true  that  some  of  these  obstacles  have 
been  removed  by  statute,  and  parties  may  now  defend  themselves 
in  the  common-law  courts  upon  grounds  purely  equitable ;  but 
both  in  Virginia  and  in  England  sealed  instruments  confer  rights 
and  impose  obligations,  which  can  never  grow  out  of  the  execution 
of  any  mere  parol  contracts.  It  is  reasonable  and  just,  therefore, 
that  a  i>arty  setting  up  a  deed,  and  seeking  to  enforce  it,  shall  be 
prepared  to  show,  if  necessary,  that  it  is  the  act  of  the  grantor  him- 
self, or  of  some  one  empowered  by  an  instrument  of  equal  dignity 
with  the  deed. 

When  the  writing  which  is  the  subject  of  this  controversy  left 
the  hands  of  Preston,  it  was  not  a  deed.  It  certainly  did  not  con- 
stitute a  contract.  It  was,  indeed,  of  no  more  value  than  the  paper 
which  contained  it.  When  it  passed  into  the  possession  of  Hull  it 
had  in  some  way  become  a  deed  and  a  binding  contract,  according 
fo  the  theory  of  counsel.  How  did  it  so  become  a  deed  ?  Cer- 
tainly not  by  the  act  of  Preston,  as  he  was  then  absent,  and  was 
not  even  informed  of  the  transaction  until  some  time  afterward. 
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It  was  the  act  of  the  agent  which  gave  efficacy  to  the  paper  and 
created  an  obligation  by  deed  not  before  in  existence. 

At  the  time  Preston  signed  the  paper  it  was  the  expectation  of 
both  Mantz  and  Preston  that  the  money  conld  be  obtained  from 
Oovemor  McMuUin ;  but  failing  in  that,  it  may  be  reasonably 
inferred  it  was  expected  to  borrow  it  elsewhere  ;  and  authority  was 
given  to  Mantz^  the  agent,  to  fill  the  blank  in  the  bond  with  the 
name  of  the  person  making  the  loan.  Governor  McMollin  did  not 
advance  the  money,  as  was  expected,  and  the  arrangement  was 
made  with  the  plaintiff  Hull,  and  his  name  inserted  as  obligee  in 
the  bond.  The  agent  did  not  simply  fill  the  blank  with  a  name 
previously  agreed  on  by  Preston  ;  but  he  called  into  existence  a  new 
and  unknown  party,  and  bound  his  principal  by  a  contract  wit)) 
him.  In  this  respect  the  case  is  much  stronger  than  that  of  the 
simple  insertion  of  a  name  already  declared  by  the  obligor.  A 
deed  must  exist  before  it  can  be  delivered  —  that  is  clear.  If  an 
obligation,  complete  and  perfect,  be  delivered  by  the  obligor  to  a 
third  person  for  the  use  of  the  obligee,  it  is  the  deed  of  the  obligor 
immediately.  The  deed  only  becomes  inoperative  by  the  refusal  of 
the  obligee  to  receive  it.  In  such  case  the  delivery  is  the  act  ol  the 
principal  or  obligor  and  not  of  the  third  person  or  agent.  Skip- 
witVs  Eofr  V.  Cunningham^  8  Leigh,  271. 

Whenever,  however,  the  principal  commits  to  the  agent  an  insim- 
ment  that  is  not  complete  and  operative  at  the  time,  with  a  blank 
for  the  obligee  or  the  sum  to  be  paid,  to  be  filled  by  the  agent  and 
according  to  his  discretion,  the  act  of  mind,  the  disposing  power, 
which  are  always  essential  and  efficient  ingredients  of  the  deed,  are 
the  agents ;  and  the  instrument  takes  effect  by  his  act  of  execution 
and  delivery,  and  is  binding  upon  the  principal  or  not  according  to 
the  authority  conferred  on  the  agent. 

If  Preston  had  indorsed  his  name  upon  a  piece  of  blank  papei 
with  scrolls  attached,  and  the  agent  had  afterward  added  the  entire 
obligation  under  the  previous  verbal  instructions  of  Preston,  the 
agent  in  that  case  would  have  performed  an  act  of  no  greater  dig- 
nity than  he  has  in  this.  The  trust  reposed  may  be  greater  in  the 
one  case  than  in  the  other,  but  the  result  is  the  same.  In  each 
case  the  principal  becomes  bound  by  an  obligation  created  by  act 
of  the  agent. 

If  the  name  of  the  obligee  may  be  inserted,  why  may  not  the  sum 
also ;  and  if  these  may  be  supplied,  why  not  the  mere  formal  parts 
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of  the  deed.  If  we  once  depart  from  the  rule,  bow  is  the  time  to 
be  drawn  consistently  with  the  preservation  of  any  rule  at  alL  If 
we  say  that  the  name  or  sum  may  be  inserted  by  the  agent,  will  it 
not  lead  ns  inevitably  to  the  doctrine  that  the  entire  deed  may  be 
ezBcated  by  the  agent  also?  We  shall  be  carried  on  step  by  step,  if 
we  mean  to  be  consistent,  nntil  we  have  destroyed  all  the  well-set- 
tled distinctions  between  sealed  and  unsealed  instrnments. 

It  is  asked  what  good  purpose  is  to  be  observed  by  these  distino- 
tions.  It  is  sufficient  to  say  that  they  exist ;  having  their  origin  in 
well-established  principles.  In  the  language  of  Chief  Jastice  Mas- 
shall,  they  have  taken  such  firm  hold  of  the  law  they  can  only  be 
removed  by  the  power  of  legislation* 

We  must  bear  in  mind  that  one  change  in  the  law  often  involves 
the  necessity  of  others.  Much  mischief  ensues,  many  embarrass- 
ments often  occur  in  the  administration  of  justice,  from  the  disre- 
gard of  some  weU-established  rule  of  law  intimately  identified  by  a 
long  course  of  decisions,  with  others  which,  in  their  turn,  are  inter- 
woven with  the  entire  framework  of  society.  If  deeds  are  to  be 
placed  in  the  particulars  now  contended  for,  upon  the  same  footing 
with  parol  contracts,  there  are  other  distinctions  between  them 
that  ought  to  be  abolished.  The  some  act  of  limitation  should 
apply  to  a  bond  as  to  a  promissory  note.  The  defendant  should  be 
permitted  to  show  a  want  of  consideration  in  one  case  as  in  the 
otten  And  above  all,  sound  policy,  it  seems  to  me,  requires  that 
the  whole  technical  doctrine  of  estoppel  by  deed  should  be  greatly 
modified,  if  not  entirely  abolished. 

It  has  been  suggested  that  the  doctrine  of  estoppel  in  pais  might 
apply  to  a  transaction  like  this  ;  and  the  obligor  estopped  to  deny 
the  bond.  It  was  said  by  Judge  Gibson,  of  the  Supreme  Court  of 
Pennsylvania,  in  relation  to  a  writing  executed  in  blank,  and  af  toi*- 
ward  filled  by  a  parol  agent,  if  it  could  be  sustained  at  all,  it  would 
be  upon  the  ground  of  estoppel  inpais^  But,  so  far  as  1  am 
informed,  he  is  the  only  judge  who  has  suggested  the  idea.  No 
reference  is  made  to  it  by  Baron  Pabke  or  Chief  Justice  Mau- 
BHALL,  or  Judge  Cabell,  or  by  the  Supreme  Court  of  the  United 
States,  or  that  of %few  York,  in  the  cases  before  them.  This  propo- 
sition, carried  to  its  legitimate  results,  will  show  that  a  mere  parol 
agent  may  always  bind  the  principal  by  a  deed.  If  the  obligor  who 
trusts  his  agent  with  a  writing  with  blanks  as  to  the  names  or  sums 
is  estopped  to  deny  that  it  is  his  bond,  when  the  blanks  are  after- 
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irard  filled  by  the  agent,  so  must  also  the  obligor  who  trusts  hu 
agent  merely  with  his  name  and  a  scroll  attached,  when  the  entire 
obligation  is  afterward  added.  In  trath  the  doctrine  of  estoppel 
has  no  application  to  the  case.  The  party  advancing  the  money  is 
pnt  on  his  guard  by  the  face  of  the  paper.  He  sees  that  it  is  not  a 
deed,  and  he  is  bound  at  his  peril  to  inquire  into  the  authority  of 
the  agent  to  make  it  a  deed.  He  is  presumed  to  know  the  law.  He 
must  know  that  the  agent's  authority  must  be  by  deed.  If  he  is 
misled,  it  is  by  his  own  folly  and  the  act  of  the  agent  It  cannot 
be  justly  said  that  he  has  been  deceived  by  the  party  whose  signa- 
ture is  attached  to  the  writing. 

Having  thus  considered  the  principles  affecting  the  case,  let  us  see 
how  stand  the  authorities  bearing  upon  the  question.  In  England 
one  of  the  earliest  cases  is  that  of  Texira  v.  Evans,  decided  by  Lord 
Mansfield,  cited  1  Anstr.  228.  We  have  no  contemporaneous 
report  of  the  case.  All  our  information  is  derived  from  the  statement 
of  an  English  judge,  made  long  after  T&xira  v.  Evans  was  decided. 
However,  the  case  was  questioned  at  an  early  day  by  the  most  emi- 
nent judges  and  lawyers,  and  has  been  long  since  entirely  overruled  in 
the  English  courts.  I  will  not  attempt  to  comment  upon  or  even 
cite  the  various  cases.  A  brief  reference  to  that  of  HibhUwhite  v. 
McMorine^  6  Mees.  &  Wels.  200,  will  be  sufficient.  This  case  was 
decided  by  the  Court  of  Exchequer  in  1840 ;  the  opinion  being 
delivered  by  Baron  Parkb,  than  whom  no  more  eminent  common* 
law  judge  ever  adorned  the  English  bench.  One  question  arising 
in  the  case  was,  whether  the  writing  was  a  deed  or  mere  note.  It 
was  held  to  be  a  deed.  He  then  said  :  **  Assuming  the  instrument 
to  be  a  deed,  it  was  wholly  improper  if  the  name  of  the  vendee  was 
left  out ;  and  to  allow  it  to  be  afterward  filled  up  by  an  agent 
appointed  by  parol,  and  then  delivered  in  the  absence  of  the  prin- 
cipal as  a  deed,  would  be  a  violation  of  the  principle  that  an  attor- 
ney to  execute  and  deliver  a  deed  for  another  must  himself  be 
appointed  by  deed.''  He  further  declares:  '^The  only  case  cited 
in  favor  of  the  validity  of  such  deed  is  Texira  v.  Evans,  which  is 
not  sustained  by  the  authorities,  and  which  cannot  be  considered 
to  be  law.''  After  reviewing  the  various  cases  nid  showing  they 
are  not  in  conflict  with  his  views,  ho  proceeds  :  *^  It  is  enough  (o 
say,  there  is  none  that  shows  that  an  instrument  which,  when  exe- 
cuted, is  incapable  of  having  any  operation,  and  is  no  deed,  can 
afterward  become  a  deed  by  being  completed  and  delivered  by  s 
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stranger,  in  the  absence  of  the  party  who  executed  it,  and  nnaa* 
thorized  by  instrument  under  seal." 

It  has  been  suggested  that  this  authority  has  been  much  weak- 
ened if  not  overthrown  by  the  case  of  Eagleton  v.  OuUeridge,  11 
M.  &  W.  465.  This  is  an  entire  mistake.  The  only  point  thcie 
decided  was,  that  a  complete  and  operative  power  of  attorney 
was  not  invalidated  by  the  insertion  of  the  attorney's  christian 
name  in  the  absence  of  the  principal.  The  instrument  was  good 
without  the  addition,  and  was  not  affected  by  it.  The  opinion  of 
Baron  Parks,  in  Hibblewhile  v.  McMorine,  was  sustained  by  the 
unanimous  decision  in  Enthoven  v.  Hoyle,  9  Law  &  Eq.  434^ 
one  of  the  latest  cases,  and  is  now  the  settled  law  of  England.  2 
Stark.  Ev.  431  ;  BuUer's  Nisi  Prius,  281. 

In  the  United  States  the  authorities  are  conflicting.  The  vol- 
umes containing  the  various  cases  are  not  to  be  found  in  this  place. 
Many  of  the  decisions  are  cited  and  distinguished  in  Mr.  Robin- 
son's Practice,  2d  vol.,  new  edition,  86,  to  which  I  beg  to  refer.  It 
seems  that  in  New  York  and  South  Carolina  the  courts  have  fol- 
lowed the  doctrines  of  Mansfirld,  in  Texira  v.  Evans.  In  Penn- 
sylvania formerly  the  same  rule  was  adopted ;  but  in  Wallace  v. 
Uarfnstael,  3  Harris,  462-468,  Chief  Justice  Oibson,  speaking  for 
the  court,  expressed  very  grove  doubts  of  the  correctness  of  Texira 
V.  EvanSy  and  said  that  case  could  only  be  sustained,  if  at  all,  on 
the  ground  that  the  obligee  had  estopped  himself  by  an  act  in  pais. 

In  Massachusetts  I  am  unable  to  say  what  the  rule  is.  The  case 
of  Smith  V.  Crooker  <6  Cushing,  5  Mass.  538,  relied  upon  by  coun- 
sel for  defendant  in  error,  does  not  decide,  if  it  even  raises  the 
question  involved  in  this  controversy.  There  the  instrument  was  a 
complete  obligation  when  signed  by  the  obligor  ;  and  the  alteration 
subsequently  made  was  wholly  immaterial.  Judge  Parson's,  how- 
ever, in  delivering  his  opinion,  went  far  beyond  the  case  before 
him.  He  declared,  and  this  is  now  relied  on,  '^  That  the  party 
executing  a  bond,  knowing  there  are  blanks  in  it  to  be  filled  by 
inserting  particular  names  or  things,  must  be  considered  as  assent- 
ing that  the  blanks  may  be  thus  filled  up  after  he  has  executed  the 
bond.'*  Chief  Justice  Mabshall,  in  "  United  States  v.  Nelson, ^^ 
hereafter  to  be  considered,  plainly  shows  that  Judge  Parsons  had 
reference  to  an  operative  instrument  when  executed,  but  having 
blanks  to  be  filled  with  names  or  things  already  agreed  on  by  the 
parties,  and  not  to  an  instrument  with  a  blank  such  as  deprived  i1 
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of  all  obligatoTj  foroe  when  signed.  A  blank  of  such  vital  import- 
ance that  the  paper,  while  it  so  remained,  was  a  mere  nullity,  does 
not  seem  to  have  been  in  the  view  of  Jadge  Pabsoks. 

I  haye  thns  named  the  States  which  are  supposed  to  follow 
Texira  v.  Evans;  there  may  be  others.  It  is  impossible  to  say,  in 
the  absence  of  the  reports  in  the  yarious  States  of  the  Union. 

On  the  other  hand,  the  Supreme  Court  of  North  Carolina,  when 
the  bench  was  adorned  by  the  genius  and  learning  of  a  Gaston  and 
a  Buffin,  has  not  hesitated  to  follow  the  later  English  cases,  over- 
ruling the  decision  of  Lord  Mansfield.  In  Davenport  v.  Sleight, 
2Dev.  &  Bat.  Law,  381,  an  instrument  signed  and  sealed  by  the 
defendant  in  blank,  and  delivered  to  an  agent,  with  directions  to 
purchase  a  vessel  for  defendant,  and  fill  up  the  instrument  with  the 
amount  to  be  agreed  on,  and  deliver  it,  was  held  not  a  good  bond, 
even  though  the  defendant  declared  his  approbation  of  what  had  been 
done.  The  court  considered  the  insertion  of  the  sum  in  the  blank 
space  intended  to  consummate  the  deed,  as  done  without  legal 
authority ;  and,  therefore,  that  the  instrument  is  void  as  a  bond. 
And  wiili  this  ruling,  it  is  believed,  agree  the  cases  in  Kentucky, 
Maryland,  Texas  and  Tennessee. 

The  same  principle  is  laid  down  in  Parsons  on  Contracts,  2d  vol., 
723,  in  the  following  terms,  and  is  there  supported  by  a  strong 
array  of  oases  :  ''If  there  are  blanks  left  in  h  deed  i^ecting  its 
meaning  and  operation  in  a  material  way,  and  they  are  filled  after 
execution,  there  should  be  a  re-execution  and  a  new  acknowledg- 
ment.^* 

In  the  case  of  the  United  Stales  v.  Nelson,  2  Brock.  64,  Chief 
Justice  Marshall  did  not  hesitate  to  express  his  entire  concurrence 
with  the  later  English  decisions.  In  that  case  the  printed  form  of 
an  official  bond  had  been  signed  by  the  securities,  with  blanks  for 
the  date  and  penalty.  It  was  afterward  signed  by  the  principal 
and  the  blanks  filled,  in  the  absence  of  the  securities,  without  their 
Knowledge,  and  without  any  authority  from  them  other  than  might 
be  implied  from  their  having  executed  the  paper  with  intention  to 
bind  themselves  as  sureties,  and  with  full  knowledge  of  the  object 
of  the  bond.  The  chief  justice  held  that  the  instrument  was  not 
binding  upon  the  securities.  In  the  course  of  his  opinion,  he  said, 
no  sum  being  mentioned  in  the  bond  the  defendants  were  no  more 
bound  by  the  instrument  they  had  executed,  at  the  time  of  Us  execu- 
tion,  than  if  the  paper  had  been  all  blank.    He  mainteined  ttiere 
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are  certain  differences  between  sealed  and  nnsealed  instmmentt 
which  make  it  difficult  to  apply  the  principles  of  one  contract  to  the 
other ;  that  these  differences^  and  mles  founded  on  them,  though 
originating  in  a  different  state  of  society,  have  taken  such  fast  hold 
of  the  law  that  they  can  be  separated  only  by  the  power  of  legisla- 
tion. Throughout  the  opinion  he  kept  carefully  in  view  the  dis- 
tinction between  an  instrument  which  is  a  mere  nullity,  and  imposes 
no  obligation  whatever  until  it  is  signed  and  delivered,  and  an 
instrument  which  is  complete  when  executed  ;  and  the  alteration  is 
merely  in  the  words,  or  in  filling  blanks  with  names  or  things 
agreed  on,  and  by  consent  of  the  parties.  And  he  showed  that  the 
cases  relied  on  as  sustaining  the  validity  of  blank  bonds  afterward 
filled  up  were  all  of  this  latter  character.  He  admitted  that  the 
Supreme  Court  of  the  United  States,  in  Speake  v.  United  States, 
9  Cranch,  28,  had  gone  very  far  in  deciding  that  an  obligation 
may  be  originally  created  by  virtue  of  an  authority  merely  implied 
from  the  sealing  and  delivery  of  a  paper  which,  in  its  existing  state, 
could  avail  nothing ;  and  he  thought  it  probable  the  time  would 
come  when  that  court  might  completely  abolish,  in  this  particular, 
the  distinction  between  sealed  and  unsealed  instruments.  But  no 
one  reading  the  opinion  carefully  can  fail  to  perceive  that  the 
learned  chief  justice  did  not  incline  to  this  view,  and  that  he  in- 
tended to  adhere  to  the  doctrines  of  the  common  law,  as  expounded 
in  England.  It  is  to  be  observed  that  the  case  of  Hibhlewhite  v. 
McMorine  was  decided  many  years  afterward ;  so  that  the  chief 
justice  arrived  at  his  conclusions  without  the  aid  of  the  able  and 
exhaustive  opinion  of  Baron  Parke. 

The  case  of  Wliite  v.  Ver.  &  Mass,  R.  R.  Co.,  21  How.  (U.  8.) 
575,  has  been  also  much  relied  on  as  authority  for  the  defendant  in 
error.  It  was  there  held  that  the  bonds  of  a  railroad  company, pay- 
able in  blank,  might  be  filled  up  by  any  bona  fide  holder,  and  made 
payable  to  his  own  order ;  but  the  reason  assigned  by  the  board  is, 
that  the  usage  and  practice  of  railroad  companies,  of  capitalists 
and  business  men  of  the  country,  and  the  decisions  of  the  courts, 
had  impressed  upon  this  class  of  securities  the  character  of  nego- 
tiability ;  being  negotiable,  they  were,  of  course,  governed  by  the 
laws  applicable  to  such  instruments  ;  one  of  which  is,  they  may  be 
executed,  indorsed  or  uttered  under  a  mere  parol  authority. 

In  the  coarse  of  his  opinion,  Mr.  Justice  Nblson  alluded  to 
tho  case  of  Texira  v.  Evans;  he  admitted  it  was  not  the  law  in 
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England.  He  said,  however,  that  courts  of  the  highest  authority 
in  this  country  have  followed  Lord  Mansfield,  and  have  not  hesi- 
tated to  meet  the  fears  expressed  by  Baron  Parke,  that  the  effect 
would  be  to  make  bonds  negotiable,  by  admitting  the  consequence. 
But  the  Supreme  Court  of  the  United  States  have  not  yet  gone 
that  far ;  and  Mr.  Justice  Nelsok  admits  that  Chief  Justice  Maa- 
8HALL  was  unwilling  to  do  so.  It  is  conceded  on  all  sides,  that  to 
follow  the  rule  declared  in  Texira  t.  Evans  is  to  destroy  all  distinc- 
tion between  deeds  and  mere  parol  contracts.  Are  we  prepared  for 
that  in  Virginia  ?  No  one  familiar  with  the  opinftn  of  the  judges, 
and  the  decisions  of  our  courts,  can  hesitate  to  affirm  that  the  dis- 
position here  is  to  follow  the  common-law  decisions,  and  preserve 
unimpaired  the  distinction  between  sealed  afkd  unsealed  instruments. 

In  Harrison  v.  Tiernamy  4  Band.  177,  the  question  was  as 
to  the  validity  of  certain  instruments  taken  by  the  sheriff  as 
bail  bonds.  They  were  in  the  usual  form,  signed  and  sealed 
by  the  obligors,  but  without  any  sum  being  mentioned  as  the 
penalty  of  the  bonds.  Counsel,  in  arguing,  endeavored  to 
apply  the  principles  governing  bills  of  exchange  and  promissory 
notes,  according  to  which  a  man  who  signs  his  name  to  a  blank  piece 
of  paper  will,  under  certain  circumstances,  be  considered  as  giving 
authority  to  fill  it  up  with  a  valid  instrument  But  this  court  said. 
Judge  Cabell  delivering  the  opinion,  that  bills  of  exchange  and 
promissory  notes  are  not  deeds  ;  and  authority  to  execute  them  may 
be  given  by  parol,  or  even  inferred  from  circumstances  ;  but  a  bail 
bond  is  a  deed  which  cannot  take  effect  without  delivery ;  and  that 
delivery  can  only  be  made  by  the  party  himself,  or  by  some  attorney 
legally  authorized  by  deed  for  that  purpose. 

What  are  we  to  understand  by  this  language  :  that  the  blanks  in 
these  bonds  might  have  been  filled  by  a  mere  parol  agent  ?  Clearly 
not  I  Judge  Cabell  means  that  this  could  only  be  done  and  the 
instrument  delivered  by  the  parties  themselves,  or  by  attorneys 
authorized  by  deed.  If  he  does  not  mean  this,  his  language  does 
not  admit  of  any  fair  and  reasonable  interpretation.  He  declares 
that  the  bonds  were  wholly  inoperative  by  reason  of  the  failure  to 
insert  a  penalty.  I  beg  to  know  what  substantial  difference  there 
is  between  an  instrument  confessedly  a  mere  nullity  for  the  want  of 
a  sum  to  be  paid,  and  an  instrument  which  is  a  mere  nullity  for  the 
want  of  an  obligee  to  whom  to  be  paid.     The  authority  to  3xecute 
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and  deliyer,  or  complete  and  deliver  such  an  instrument  must  of 
necessity  be  the  same  in  both  cases. 

In  Cleaton  t.  Ghambliss,  6  Rand.  86,  this  question  arose  in:sident> 
ally.  According  to  my  understanding,  the  proposition  there 
announced  is,  that  any  material  alteration  of  a  deed  invalidates  it, 
unless  made  under  such  circumstances  of  consent  by  the  obligee  as 
amounts  to  a  re-execution  or  re-acknowledgment  of  the  writing. 
The  reason  is  obvious ;  the  alteration  changes  the  contract  The 
writing  is  no  longer  the  deed  of  the  obligor  or  grantor.  In  its 
altered  state,  it  must  be  re-executed  by  him,  and  then  it  takes  effect 
from  the  re-execution.  Now,  whether  it  be  the  re-execution  of  an 
altered  deed,  or  the  execution  of  a  new  one,  or  the  completion  of 
an  imperfect  one,  there  can  be  no  well-defined  distinction  ;  and  the 
same  principle  must  govern  in  each  case  in  respect  to  the  act  neces- 
sary to  a  valid  instrument 

I  am  aware  that  in  Rhea  v.  Oibson^s  E^fr,  10  Gratt  215,  220, 
Judge  Samuels  admitted  there  was  some  conflict  of  authority  upon 
this  point ;  he,  however,  cited  a  number  of  cases  as  deciding  that 
the  filling  of  blanks  in  a  bond  will  not  give  it  validity,  unless  under 
circumstances  which  make  a  new  execution  thereof.  And  among 
the  cases  thus  cited  are  those  I  have  just  mentioned.  Why  they 
are  authority  for  us  I  am  at  a  loss  to  understand  ;  but  conceding 
they  are  not,  they  clearly  show  the  bearing  of  the  Virginia  courts 
and  judges,  and  they  indicate  a  purpose  to  adhere  to  the  common- 
law  doctrines  until  changed  by  legislation. 

The  cases  of  Clegg  v.  Lemessurier,  15  Gratt  108,  and  Stinchcomb 
T.  Marshy  id.  202,  though  not  involving  the  point  in  controversy 
here,  exhibit  the  same  tendency  of  our  courts  in  this  class  of  ques- 
tions. In  one  of  these  cases,  the  counsel  having  cited  the  decisions 
of  eleven  States  of  the  TTnion  to  show  that  the  affixing  of  a  scroll 
to  the  name  is  of  itself  sufficient  evidence  of  its  being  intended  as  a 
seal,  the  court  said,  however  desirable  conformity  with  the  different 
States  might  be,  it  furnished  no  sufficient  reason  for  reversing  our 
course  of  decisions.  In  the  other  case,  the  question  turned  upon 
the  operation  and  effect  of  a  power  of  attorney,  and  of  acts  done  by 
a  sub-agent  thereunder.  Counsel,  in  urging  upon  the  court  to 
give  a  liberal  construction  to  the  instrument,  had  suggested  that  a 
spirit  of  self-reliance  and  directness  of  purpose  will  prompt  the 
people  of  this  age  and  country  to  disregard  the  formalities  of  con* 
veyancing  and  the  rules  of   law  by  which  they  are  prescribed 
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Judge  Lee  said  this  constituted  no  sufficient  reiison,  nor  furnished 
any  adequate  authority  to  change  tiio  law,  or  overthrow  plain, 
intelligible  and  well-settled  principles.  That  is  the  province  of  the 
legislature,  and  not  of  the  judiciary. 

I  think  these  cases  strongly  illustrate  the  reluctance  of  this  court 
to  reverse  its  course  of  decisions,  because  other  States  may  have 
adopted  a  different  rule,  or  because  of  casual  instances  of  hardship 
occurring  in  individual  cases. 

In  the  present  case  it  seems  to  be  the  safest  course  to  adhere 
to  our  previous  rulings  and  to  the  doctrines  of  the  common 
law  as  expounded  by  the  courts  of  that  country  from  which  we  have 
derived  our  laws,  our  language,  and  our  system  of  jurisprudence. 
It  is  true  that  in  many  cases  the  principles  of  the  common  law,  as 
sanctioned  and  enforced  by  the  English  courts,  are  ill  suited  to  the 
temper  of  our  people,  and  the  genius  of  our  institutions  ;  but  as  a 
general  rule,  that  State  which  most  rigidly  adheres  to  the  course  of 
English  decisions  and  precedents  will  in  the  end  attain  the  wisest^ 
the  most  stable  and  the  most  conservative  administration  of  justice. 

For  these  reasons  I  am  of  opinion  the  judgment  of  the  Circuit 
Oonrt  should  be  reversed,  the  verdict  set  aside,  and  a  new  trial  had, 
in  accordance  with  the  principles  herein  announced. 

Judgment  revened. 


Speeb,  appellant,  v.  The  Commokwealth. 

(28  Oratt.  98&.) 

Omutitutional  law  — Ueen$e  to  mK  good$  by  tatnple  —  '*  rend&rU  itMreAani." 

A.  State  Btatnte  required  a  licenfle  to  ht*  obtained  by  every  person  eelling  goodi 
by  sample  who  was  not  a  "  resident  merchant."  Held,  that  as  a  man  may 
be  a  resident  citizen  and  not  a  resident  merchant,  and  the  reverse,  there  wai 
no  discrimination  in  favor  of  citizens  of  the  State,  and  therefore  the  statute 
was  not  nnconstitational.  Such  statute  is  not  a  regolation  of  conunerct 
between  the  States. 

Information  against  Alfred  Speer  for  selling  goodB  without 
license.    The  opinion  states  the  facts. 

C.  JK  Stuart  and  Murbach,  for  appellant. 

The  A tiorfiet/' General  for  Commonwealth. 
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Akderson,  J.  The  information  in  this  case  charges  that  the 
plaintiff  in  error^  who  was  not  at  the  time  a  resident  merchant  or 
mannfactnrer  of  this  State^  did  by  sample,  card,  description,  and 
other  representation,  offer  to  sell  in  the  city  of  Alexandria,  in  the 
State  of  Virginia,  wines,  brandies,  goods,  wares  and  merchandise, 
without  having  obtained  the  license  therefor  required  bylaw.  There 
was  a  demurrer  to  the  information  which  was  oyermled.  Then 
issne  was  joined  upon  a  plea  of  not  gnilty  ;  and  upon  this  issue  the 
defendant  was  found  guilty  and  fined  $200.  None  of  the  facts  are 
certified,  and  the  only  question  raised  by  the  record,  is  upon  the 
demurrer  to  the  information.  Do  the  facts  which  it  avers  consti- 
tute an  offense  against  the  commonwealth,  for  which  an  informa- 
tion lies  ? 

The  offense  is  charged  to  have  been  committed  by  a  person  who 
was  not  a  resident  merchant,  mechanic  or  manufacturer.  And 
the  specific  license  tax  on  every  such  person  was  tlOO.  Sess.  Acts 
of  1870-71,  chap.  193,  §  20,  p.  278.  And  by  section  148  of  chap. 
72,  id.  p.  113,  it  is  enacted  that  whenever  a  license  shall  be  specially 
required  by  law,  and  whenever  the  general  assembly  shall  levy  a 
license  tax  on  any  business,  etc.,  it  shall  be  unlawful  to  engage  in 
mich  business,  etc,  without  a  license.  The  tax,  it  will  beperceived^ 
is  levied  on,  and  the  license  required  to  be  obtained  oj  every  person 
wLo  sells  by  sample,  card,  etc.,  who  is  not  a  resident  merchant, 
mechanic  or  manufacturer.  And  the  information  alleges  that  the 
defendant,  who  was  not  at  the  time  a  resident  merchant,  etc.,  did 
by  sample,  card,  etc.,  offer  to  sell  wines,  etc.,  without  having  first 
obtained  the  license  therefor  required  by  law.  And  the  last  clause 
of  section  101  of  this  act  (Sess.  Acts  1870-71,  p.  99)  declares  that 
any  person  who  shall  sell  or  offer  to  sell,  in  violation  of  this  act  (it 
is  not  limited  to  the  section),  shall  pay  a  fine  of  not  less  than  $200, 
nor  more  than  $500  for  each  offense.  The  court  is  therefore  of 
opinion  that  the  averments  of  the  information  clearly  charge  an 
offense  against  the  statute. 

But  it  is  contended  that  the  statute  is  unconstitutional  and  void, 
or  that  provision  of  section  101  thereof,  which  prohibits  "  any  per- 
son or  persons,  not  residents  of  the  State,  to  sell  or  offer  to  sell,'* 
etc.,  '^ by  sample, '^  etc.,  '^  without  first  having  obtained  a  license 
therefor,''  because  it  is  repugnant  to  article  1,  section  8,  of  the  con- 
stitution of  the  United  States,  which  gives  congi^ess  the  power  *^  to 
regulate  oommeroe  with  foreign  nations,  and  among  the  several 
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States,  and  with  the  Indiaif  tribes  :'*  and  also  to  artiole  IV,  section 
2,  which  declares  that  *^  the  citizens  of  each  State  shall  be  entitled 
to  all  priTileges  and  immunities  of  citizens  in  the  several  States.** 

It  seems  to  have  been  the  intention  of  the  legislature  to  hare 
inhibited  such  sales  by  sample,  etc.,  by  any  person  who  was 
not  a  resident  merchant,  mechanic  or  manufacturer,  whether  he 
was  a  resident  citizen  of  this  State  or  not  And  the  effect  of  this 
act  would  be  the  same  if  the  words,  **  not  residents  of  the  State,'' 
were  stricken  from  this  clause  of  section  101.  But  the  court  is  of 
opinion  that  the  question  as  to  the  oo- Ntitutionality  of  this  clause 
in  the  statute,  is  not  raised  by  the  pleadings  in  the  record.  It  is 
nowhere  averred  in  the  information,  or  otherwise  shown  in  the 
record,  that  the  plaintiff  in  error  was  not  a  resident  citizen  of  Vir- 
ginia, and  that  this  prosecution  was  instituted  against  him  as  such 
non-resident.  It  is  averred  that  he  is  not  a  resident  merchant,  etc. 
But  that  is  not  tantamount  to  an  averment  that  he  was  not  a  resi- 
dent citizen.  For  he  might  have  been  a  resident  citizen,  though 
not  a  resident  merchant,  etc.  And  whether  he  was  or  was  not  a 
resident  citizen  of  Virginia,  he  was  prohibited  from  selling  or 
offering  to  sell  by  sample,  without  license,  unless  he  was  a  resident 
merchant,  etc.,  and  was  alike  punishable  for  the  infraction,  whether 
a  resident  citizen  or  not.  But  even  if  this  were  not  so,  and  this 
provision  of  section  101  of  the  act  aforesaid,  was  unconstitutional, 
it  does  not  appear  upon  the  record,  that  the  plaintiff  in  error  has 
cause  to  complain  of  it,  or  that  he  has  been  aggrieved  by  the 
decision,  inasmuch  as  it  does  not  appear  from  the  record  that  he 
was  not  a  resident  of  Virginia.  And  it  is  well  settled  that  a  stat* 
ute  must  be  assumed  to  be  constitutional  and  valid,  ''  until  some 
one  complains,  whose  rights  it  invades,"  as  held  by  this  court  in 
the  recent  cases  of  Wright,  Sheriff,  etc.,  v.  Smith,  and  Anioni  v. 
Wright,  Sheriff,  etc.,  %%  Orati  833;  citing  Oooley  on  Oonstitntional 
Limitations,  p.  ld3-4. 

But  the  appellant  states  in  his  petition  that  he  was  not  a  resi- 
dent citizen  of  Virginia.  Taking  the  fact  to  be  as  stated,  and  that 
it  so  appeared  from  the  information,  the  court  is  of  opinion,  that 
there  was  no  error  in  the  judgment  of  the  court  below  overmling 
the  demurrer,  upon  the  ground  that  the  act  of  assembly  under 
which  the  plaintiff  in  error  was  prosecuted  is  not  in  conflict  with 
the  constitution  of  the  United  States.  Upon  a  fair  construction 
af  the  said  act,  there  is  no  discrimination  in  favor  of  a  citizen  of 
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thiB  State.  The  word  "  reddenoe,''  as  used  in  connection  with  the 
words  **  merohanty'^  ^  mechanic  **  or  **  manufacturer/'  was  not  intend- 
ed to  import  a  personal  residence,  but  only  the  ''  place  of  business." 
And  this  we  think  is  implied  by  the  phraseology  itself ;  but  is  more 
clearly  shown  by  section  147  of  this  same  chapter,  under  the  head 
of  "  Licenses :  to  whom  granted ;"  which  provides  that  *'  A  license 
may  be  granted  to  any  citizen  of  this  State  ;  to  any  person  entitled 
to  the  privileges  and  immunities  of  a  citizen  thereof  (which 
embraces  the  citizens  of  any  of  the  United  States) ;  to  any 
person  residing  in  the  State ;  to  any  firm  or  company  having  a 
place  of  business  in  the  State,  and  doing  business  thereat ;  to  any 
corporation  created  by  this  State,  or  any  of  the  United  States/' 
etc  ;  so  that  a  citizen  of  any  of  the  United  States  has  the  same 
privilege  of  obtaining  a  license  under  this  act,  that  a  citizen  of 
this  State  has ;  and,  as  we  have  seen,  is  liable  only  to  the  same 
penalty  that  a  citiisen  of  the  State  is  liable  to,  for  selling  or  offering 
to  sell  by  sample,  without  license.  It  is  also  evident  that  the  act 
aforesaid  is  purely  a  revenue  law,  and  not  designed  to  regulate  com- 
merce; and  is  plainly  not  in  conflict  with  the  clause  of  the  Federal 
constitution^  which  invests  congress  with  power  **  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States  and  with 
the  Indian  tribes.''  It  cannot  be  perceived  how  a  tax  upon  busi- 
nesSy  which  does  not  discriminate  as  to  the  residence  or  citizenship 
of  the  person,  who  is  engaged  in  the  business  and  subject  to  the 
tax,  can  be  a  regulation  of  commerce.  The  court  is  of  opinion, 
therefore,  that  the  act  aforesaid  is  not  unconstitutional,  and  that 
there  is  no  error  in  the  judgment  of  the  court  below  overruling  th< 
demurrer,  and  that  the  same  be  aflBrmed. 

Judgment  affirmed. 
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AeeommodaUannote  —  divenion — rights  of  bona  fide  holder^  Effect  qf  proving 

debt  against  bankrupt, 

A  bona  fide  holder  for  value  of  an  accommodation  note  may  recover  the 
amount  thereof  from  the  accommodation  indoreer,  notwithstanding  the  note 
hafl  been  diverted  by  the  makers  from  the  purposes  for  which  it  was  indorsed. 

Defendant  indorsed  a  note  for  J.  &  O.  for  their  accommodation,  the  agreement 
being  that  the  note  should  be  used  only  for  the  purpose  of  taking  up  a  prioi» 
note  indorsed  by  defendant.  J.  &  0.,  wlio  were  the  makers  of  the  note, 
used  it,  contrary  to  the  agreement,  as  collateral  security  for  a  loan  previously 
made  by  H.  to  them.  H.  had  the  note  discounted  at  plaintiff  bank,  the  oifi- 
oers  of  which  had  no  notice  of  the  agreement  l)etween  defendant  and  J.  &  G. 
Hdd^  that  defendant  was  liable  to  plaintiff  bank  on  the  note. 

The  holder  of  a  note,  the  makers  of  which,  have  become  bankrupt,  is  not 
estopped  by  proving  the  note  as  an  insecured  debt  in  bankruptcy,  from 
recovering  the  amount  thereof  from  an  accommodation  indorser  who  holds  a 
mortgage  from  the  makers  as  security. 

Action  by  the  Merchants'  National  Bank  of  Syracuse  ag&inBt 
George  F.  Gomstockupon  a  promissory  note  for  $2,500,  dated  March 
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25,  1872,  made  by  Jaycoz  &  Oreen  and  indorsed  by  the  defendant 
The  note  was  indorsed  by  defendant  for  the  accommodation  oi 
Jayooz  &  Oreen,  and  with  the  agreement  and  understanding  that 
the  note  should  be  used  only  for  the  purpose  of  taking  up  and  can- 
celing a  prior  note  indorsed  by  defendant.  Jaycox  &  Green,  how- 
ever, disregarded  the  agreement  and  transferred  the  note  to  €reorge 
P.  Hier  as  collateral  security  for  a  loan  of  money  made  previously 
by  him  to  them.  Before  the  maturity  of  the  note,  Hier  had  it  dis- 
counted at  the  bank  of  plaintiff.  The  officers  of  the  bank  had  no 
actual  notice  of  the  agreement  between  defendant  and  Jaycox  & 
Oreen. 

Previous  to  the  making  of  the  note  in  suit,  and  on  or  about 
December  5,  1871,  Jaycox  &  Oreen  had  executed  to  defendant  a 
mortgage  on  real  estate  as  security  to  him  for  his  indorsement  on 
bills  and  notes.  On  April  16,  1872,  Jaycox  &  Oreen  became 
voluntary  bankrupts,  the  note  in  suit  being  among  their  outstand- 
img  debts.  On  July  15,  1872,  plaintiff  appeared  before  the  register 
in  bankruptcy  and  proved  the  note  against  the  bankrupts'  estate, 
showing  that  the  note  was  indorsed  by  defendant,  but  not  referring 
to  any  security  taken  by  him.  The  referee  before  whom  the  cause 
was  heard  found  in  favor  of  plaintiff,  and  judgment  was  entered  for 
the  amount  of  the  note.  The  judgment  was  affirmed  at  general 
term,  whereupon  defendant  appealed  to  this  court 

A.  H.  Oreen,  for  appellant 

L.  W.  Hall,  for  respondent 

Allsk,  J.  The  fact  that  the  note  in  suit,  of  which  the  defend- 
ant was  an  accommodation  indorser  as  the  surety  for  the  makers, 
was  diverted  from  the  purpose  for  which  it  was  made  and  indorsed, 
to  the  prejudice  of  the  indorser,  is  fully  met  and  overcome  as  a 
defence  by  the  fact,  also  proved,  that  the  plaintiff  became  the  holder 
and  owner  of  the  note  before  its  maturity  for  value  actually  paid, 
and  without  notice  of  any  defense  to  the  note,  or  defect  in  the  title 
of  its  immediate  indorser.  Although  the  immediate  transferee  of 
the  note  from  the  makers  received  it  as  collateral  security  for  the 
payment  of  a  precedent  debt,  and,  therefore,  not  being  a  holder  foi 
value,  held  it  subject  to  all  equities  as  well  as  legal  defenses  of  the 
surety  indorser,  his  possession  of  and  title  to  the  note  was  good  as 
Vol.  XIV.  —  22 
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agttinBt  the  maker  and  his  indorser ;  the  plaintiff,  reoeiying  it  in  the 
OBoal  coarse  of  bnsiness,  and  for  value,  is  within  the  protection 
accorded  by  the  law-merchant  to  all  bona  fide  holders  for  value  of 
negotiable  instruments,  and,  as  against  the  plaintiff,  the  defense 
that  the  note  was  misappropriated  by  the  principal  debtor  is  unavail- 
ing to  the  indorser. 

The  case  does  not  show  that  Hier,  who  transferred  the  note  to  the 
plaintiff,  had  any  notice  or  knowledge  of  any  restriction  upon  the 
right  of  the  makers  in  the  use  of  the  note  for  their  benefit,  or  that 
It  was  made  for  a  special  purpose,  and  it  is,  therefore,  immaterial  to 
inquire  whether  the  knowledge  of  Hier  is  in  law  the  knowledge  of 
the  plaintiff,  a  banking  corporation,  of  which  he  was  a  director. 
The  mere  fact  that  he  had  taken  the  note  for  a  precedent  debt  did 
not  make  it  non-negotiable  in  his  hands,  or  affect  the  title  of  the 
plaintiff  parting  with  value  for  it  There  is  no  complaint  that,  as 
between  the  makers  and  Hier,  the  latter  had  not  the  legal  right  to 
treat  and  use  or  transfer  the  note  as  his  own,  so  that  there  was  no 
defect  in  his  title  other  than  as  against  the  indorser  and  as  resulting 
from  the  diversion  of  it  from  its  proper  channel  and  use,  and  that 
was  cured  by  a  transfer  to  a  bona  fide  purchaser  for  value. 

The  only  other  defense  interposed  rests  upon  the  fact  that  the 
holder  of  the  notes  has  proved  the  debt  in  bankruptcy  against  the 
makers  for  the  fuU  amount,  as  an  insecured  claim,  which,  it  is 
claimed,  operated  to  release  and  discharge  certain  securities  for  the 
payment  of  the  debt,  by  means  whereof  the  defendant,  as  the  surety 
of  the  makers,  was  discharged  and  released  from  his  liability  as 
indorser.  The  operation  and  effect  of  the  proof  of  the  debt  in  the 
form  suggested  upon  the  securities,  and  the  rights  of  the  plaintiff 
and  the  other  creditors  respectively  in  the  bankruptcy  proceedings, 
were  presented  in  a  somewhat  different  form,  and  under  different 
nspects,  and  were  considered  by  Judge  Hall,  in  the  District  Court 
of  the  United  States  for  the  northern  district  of  New  York, 
in  an  elaborate  and  very  able  opinion,  a  copy  of  which  has 
been  furnished  us.  The  questions  in  that  court  and  in  this  are  so 
radically  different  that  the  decision  in  the  former  cannot  control 
here ;  but  the  opinion  is  nevertheless  valuable  as  collating  the 
authorities,  and  enunciating,  with  great  distinctness,  the  precise 
status  of  the  plaintiff  in  respect  to  the  securities  in  question,  and 
its  legal  and  equitable  rights  in  respect  to  them,  and  the  results 
logically  and  legally  following  the  omission  to  recognize  their  exist- 
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nee,  or  claim  any  rights  nnder  them  in  making  proof  of  the  debt. 
The  securities  referred  to  were  not  to  the  creditors  directly,  but 
were  by  mortgages  upon  real  property  to  the  defendant,  conditioned 
for  the  ]>ayment  of  any  and  all  bills  or  notes  indorsed  by  him,  and 
to  indemnify  him  against  indorsements  for  the  makers  of  the  note 
in  suit  subsequently  becoming  bankrupt  as  a  firm,  and  as  individuals. 
Neither  the  plaintifF,  nor  any  holder  of  this  or  any  of  the  indorsed 
notes  secured  by  these  mortgages,  so  far  as  appears,  had  at  the  time 
any  knowledge  of  the  taking  of  the  securities,  or  has  since  a£Srmed 
the  same  as  a  security  for  their  benefit,  or  made  any  claim  to  them 
or  any  benefit  from  them*  No  proceedings  have  been  taken,  or 
daim  made,  to  establish  and  declare  the  mortgages  to  be  liens  or 
securities  for  the  benefit  of  the  creditors,  either  as  a  trust  or  other- 
wise. 

It  is  shown  very  conclusively  by  Judge  Hall,  and  by  the  authori- 
ties cited  by  him,  that  creditors  holding  notes  secured  by  these 
mortgages  were  certainly,  after  the  notes  had  become  due,  in  equity 
entitled  to  the  benefit  of  them,  and  to  have  them  declared  a  trust 
fund  for  the  payment  directly  to  them  of  the  debts  intended  to  be 
secured,  and  to  compel  an  application  of  the  securities  to  that  pur- 
pose. Maure  v.  ffarrison,  1  Eq.  Gas.  Ab.  93  ;  Moses  v.  Murgo' 
irayd,  1  Johns.  Gh.  119 ;  PnUi  v.  Adams,  7  Paige,  615  ;  Story's 
Eq.  Juris.,  §  638. 

There  can  be  no  doubt  that  the  learned  judge  was  entirely  right 
in  holding  as  he  did  that  this  equity  was  a  substantial  right  well 
recognized  both  at  law  and  equity,  and  somewhat  analogous  in 
legal  effect  for  the  purposes  of  that  investigation  and  the  decision 
of  the  questions  then  before  the  court,  too,  although  not  in  any 
sense  the  equivalent  of  a  security  directly  to  the  creditor,  and  was 
within  the  equity,  although  not  within  the  terms  of  the  twentieth 
section  of  the  bankrupt  act  of  the  United  States,  of  March  2,  1867, 
which  prescribes  the  rule  for  the  proof  of  debts  secured  in  whole  or 
in  part  by  a  mortgage  or  pledge  of  real  or  personal  property.  It 
necessarily  followed  the  reasoning  of  the  learned  judge,  as  was 
adjudged,  that  the  creditor,  by  proving  his  debt  for  the  ftdl 
amount^  without  taking  notice  of  the  security  named,  had  released 
an  right  and  claim  to  them,  .as  well  at  law  as  in  equity,  and  could 
not  thereafter  make  any  claim  to  a  lien  of  any  kind,  whether  under 
the  mortgages  directly  or  as  a  trust  for  the  benefit  of  the  holders  oi 
the  notes.    In  re  Bloss,  4  Bank  Beg.  87 ;  In  re  Brand,  3  id«  86  * 
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7^  New  Bedford  Inst,  for  Savings  v.  Fairhaven  Bank,  9  Allen, 
175.  These  and  many  other  authorities  are  referred  to  by  Judge 
IIaxl  in  support  of  his  judgment.  But  it  by  no  means  follows 
that  the  surety  is  discharged  from  his  liability  as  indorser.  The 
plaintiff  has  done  no  act  affecting  the  securities  to  the  defendant, 
but  has  merely  declined  to  claim  or  tsfke  any  benefit  under  them, 
and,  if  Judge  Hall  is  correct,  in  legal  effect,  released  the  equities 
it  might  have  claimed.  The  securities  were  taken  by  the  defend- 
ant and  primarily  for  his  benefit,  and  the  creditors  were  not  parties 
to  the  transaction.  The  validity  of  the  securities  did  not  depend 
upon  any  ratification  or  affirmance  by  the  plaintiff  or  other  person. 
It  was  a  completed  and  valid  transaction  between  the  defendant  and 
his  principals,  and  it  was  only  in  equity  and  upon  a  direct  procecil- 
ing  for  that  purpose  that  the  creditors  could  be  subrogHti*<l 
to  his  rights  over  the  securities,  and,  in  any  event,  they  must  have 
been  applied  in  the  first  instance  to  his  indemnity.  Eoiitmau 
V.  Foster,  8  Mete.  19.  It  was  optional  with  the  plaintiff  to 
seek  and  take  the  benefit  of  any  trust  or  equitable  lien  which  the 
law  would  have  given  it,  or  to  waive  such  right  and  rest  content 
with  the  personal  resx)onsibility  of  the  indorser  and  the  security  of 
the  indorsement.  The  plaintiff  could  not  be  coerced  to  avail  itself 
of  the  securities.  Standing  aloof  from  the  transaction  the  plain- 
tiff has  not,  in  any  manner  or  to  any  extent,  affected  the  securities 
held  by  the  indorser,  or  his  right  to  enforce  them  for  his  indemnity ; 
and  all  the  court  in  bankruptcy  has  declared  is  that,  by  omitting  to 
assert  the  equitable  rights  which  it  had  before  proving  the  debt  as 
unsecured,  it  shall  not  now,  as  against  other  creditors,  be  permitted 
to  assert  such  equities.  The  plaintiff  is  left  to  its  remedy  against 
the  indorser,  and  the  latter  has  the  benefit  of  his  securities,  and  to 
every  other  legal  and  equitable  right  against  the  makers  and  their 
estate.  The  rights  of  the  indorser  have  not  been  impaired  or 
affected  by  the  act  of  the  plaintiff  and  the  proof  of  the  debt  as 
unsecured.  It  was  unsecured  to  the  plaintiff  except  by  the  indorse- 
ment of  the  defendant.  There  was  no  mortgage,  lien  or  pledge  of 
the  property  of  the  bankrupt  to  the  plaintiff,  and  the  security  to 
the  defendant  was  not  released,  and  could  not  be  released  by  any 
act  of  the  plaintiff.  The  defendant  has  the  right  to  enforce  hii 
leourity,  and  should  he  pay  the  debt,  to  share,  by  subrogation  to 
the  plaintiff's  rights,  in  the  distribution  of  the  assets  of  the  bank- 
rupt.    Thornton  v.  MeKewan,   1  Hem.  &  Miller,  525  ;  Ex  parte 
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Uopey  3  Mont,  D.  &  De  Gex,  720  ;  In  re  Bahcocky  3  Story,  393; 
Richardson  v.  City  Bank,  11  Gray,  261  ;  Meed  v.  Nelson,  9  id. 
55.  But  it  sufiices  that  the  defendant  was  not  affected  by  the 
proof  of  the  debt  as  unsecured,  and  that,  therefore,  the  defenilant 
was  not  released  from  his  liability. 

The  judgment  must  be  affirmed. 

All  concur. 

Judgment  affirmed. 


MooBXy  appellant)  y.  Mbtbopoletan  National  Bakk. 
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Bcna  fide  holder  —  assignee  of  non^negotioNe  chose  in  action, 

A  hona  fide  purchaser  of  a  chose  in  action  not  negotiable  from  one  to  whom  tht 
owner  has  assigned  the  apparent  absolute  ownership,  upon  the  faith  of  such 
ownership,  obtains  a  valid  title  as  against  such  owner,  although  the 
assignee  had  not  such  title. 

A  was  the  owner  of  a  certificate  of  indebtedness  of  the  State  of  New  York, 
which  he  transferred  to  P.  with  a  written  assignment.  The  transfer  waj 
induced  bj  false  representations,  and  the  promises  of  B  were  not  fulfilled. 
B  transferred  the  certificate  to  the  bank  of  M.,  which  took  it  on  the  faith 
of  the  assignment.  Held,  XhaX  the  bank  was  entitled  to  hold  the  certificate 
against  A.    Bush  v.  Lathrop,  22  N.  Y.  685,  overruled. 

AcnoK  by  Levi  Moore  against  The  Metropolitan  National  Bank 
impleadod  with  Isaac  Miller  to  recover  possession  of  a  certificate 
of  indebtedness  of  the  State  of  New  York  for  ((10,000,  issued  by  the 
new  capitol  commissioners  under  Laws  of  1869,  chap.  830.  It 
appeared  that  the  certificate  was  delivered  by  Moore  to  Miller  with 
a  written  assignment  as  follows  : 

"$10,000. 

**  For  value  received^  I  hereby  transfer,  assign  and  set  over  tc 
Isaac  Miller  the  within  described  amount,  say  ten  thousand  dollars. 

"Levi  Moore." 

The  assignment  was  procured  by  false  representations.  Miller 
asked  Moore  for  a  loan  of  t7,000,  and  the  latter,  relying  on  hit 
representations  as  to  his  responsibility,  assigned  the  certificate  and 
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took  two  of  Miller's  notes  amonntiag  to  IT^OOO^  and  his  check  foi 
IdyOOO.  Miller  promised  to  get  the  certificate  cashed  in  New  Tcrk, 
and  pay  the  check  out  of  the  proceeds.  In  case  the  certificate 
was  not  cashed  in  three  weeks  it  was  to  be  given  up  and  the  check 
and  notes  were  to  be  returned  to  Miller.  The  certificate  was  not 
so  cashed  ;  but  was  assigned  by  Miller  to  the  defendant  bank.  The 
complaint  was  dismissed  as  to  the  bank  and  judgment  rendered  in 
its  favor.  The  general  term  affirmed  the  judgment  and  plaintifl 
appealed  to  this  court 

Lyman  IVemain,  for  appellant.  The  old  rule  that  choses  in 
action  are  not  assignable  has  not  been  changed  except  as  to  com- 
mercial paper.  2  BL  Com.  442 ;  Go.  Litt.  214 ;  Story  on  Part, 
§  41.  Courts  of  equity  refuse  to  protect  the  assignee  of  a  chose  in 
action  to  the  exclusion  of  any  equitable  defense  of  the  original 
debtor,  or  the  rights  of  the  owner  of  the  legal  title  of  the  debt 
22  N.  Y.  535  ;  Story's  Eq.  Jur.,  §§  1039-1057 ;  Willard's  Eq.  Jur. 
460 ;  Blydenburgh  v.  Thayer,  3  Keyes,  295.  The  Code  has  not 
changed  Ihe  rights  of  the  parties.  Code,  §§  111,  112 ;  5  Sold. 
211 ;  Bechwith  v.  Union  BL,  29  Barb.  383 ;  22  N.  Y.  548 ;  1 
Barb.  115  ;  2  id«  258 ;  22  id.  110  ;  15  Barb.  506  ;  7  How.  493. 
The  assignee  of  a  chose  in  action,  in  the  absence  of  fraud,  stands  in 
the  same  position  as  the  assignor.  Langley  v.  Dixon,  8  H.  of  L. 
Oas.  702  ;  18  E.  L.  &  E.  R.  82 ;  Bush  v.  Lathrop,  22  N.  Y.  535, 
548 ;  SJuifer  v.  Reitty,  50  id.  67 ;  27  How.  Pr.  475  ;  22  id.  420 ; 
27  id.  157  ;  34  id.  90 ;  31  N.  Y.  425  ;  35  id.  283 ;  40  id.  811,  487; 
41  Barb.  84 ;  Covitt  v.  Tradesman's  Bk.,  1  Paige,  131 ;  McNea  v. 
Tenth  Nat.  Bk.,  46  N,  Y.  337-339  ;  IngrahamY.  Disbrough,  47 id. 
421 ;  Adrews  v.  Oillespie,  id.  487 ;  Willis  v.  Tiaombley,  13  Mass. 
204 ;  CocheU  v.  Taylor,  15  Beav.  103  ;  21  L.  J.,  Ohan.,  545.  The 
principle  of  estoppel  does  not  apply  to  this  case.  Hill  &  Denio'a 
Supp.  70 ;  Davis  v.  Bradley,  24  Y t  55 ;  Reeves  v.  Kimbal,  40  N. 
Y.  311 ;  Mayenborg  v.  Haynes,  50  id.  675  ;  Coke  lit  [a],  227 ; 
Viner's  Ab.  "  Estoppel ;  '*  Com.  Dig.  "  Estoppel ; "  Pickard  v. 
Bears,  6  A.  &  E.  469  ;  Plumer  v.  Lord,  9  Al.  455 ;  Andretos  v. 
Lyons,  11  id.  349;  Hawes  v.  Marchant,  1  Curtis'  C.  C.  144; 
Andenried  v.  Bakeley,  5  Al.  382.  If  defendant.  Miller,  was  agent 
at  all,  his  agency  ceased  at  the  end  of  three  weeks.  Dunlop 
Paley's  Agency,  184.  The  assignor.  Miller,  having  no  title  or 
authority  at  the  time  of  his  assignment,  the  bank  required  nc 
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better  dUe  than  lie  had.  Ballard  v.  JBurgeit,  40  N.  Y.  314 ; 
Harvey  t.  Hoppock,  15  id.  409  ;  Marvin  v.  Ingliss,  39  How.  329. 
The  money  received  by  the  bank  equitably  belonged  to  plaintiff^  and 
an  action  for  money  had  and  receiyed  will  lie.  MumeU  t.  Lewis, 
2  Den.  224.  The  bank  could  not  hold  this  chose  in  action  itgainst 
plaintiff,  because  it  was  given  to  its  assignor  for  a  special  purpose, 
and  negotiated  by  him  contrary  to  the  agreement.  Marsden  t. 
Allen,  8  Moes.  &  Welsb.  494 ;  Seymour  v.  Cowing,  1  Eeyes,  532. 
On  a  trial  by  a  jury  of  issues  settled  in  an  equity  actioui  the  court 
cannot  nonsuit  the  plaintiff.  Birdeatt  etoLy.  Patterson,  51  N. 
Y.  43. 

Wm.  Q.  Ohoate,  for  respondent.  The  owner  of  a  chose  in  action 
is  estopped  by  his  own  act  from  asserting  title  against  the  bona  fids 
purchaser  from  another,  whom  he  has  clothed  with  the  apparent 
ownership.  Raymond  v.  Squirs,  11  Johns.  49  ;  Fickard  y.  Sears, 
6  Ad.  &  EL  475  ;  Plumb  v.  Catt.  Co.  M.  Ins.  Co.,  18  N.  Y.  394 ; 
Dezea  T.  Odeil,  3  Hill,  225  -,  N.  T.  di  N.  H.  R.  R.  Co.  v.  Schuyler, 
34  N.  Y.  60.  The  burden  of  proof  is  on  plaintiff  to  show  that 
defendant's  possession  is  wrongful,  Ross  v.  Bedell,  5  Duer,  467  ; 
Catlin  T.  Hansen,  1  id.  309  ;  Bailey  v.  Bidwell,  IS  M.  &  W.  76 ; 
Harvey  t.  Towers,  6  Exch.  662 ;  Hall  v.  Feathenstone,  3  H.  &  N. 
287.  The  nonsuit  was  right,  because  the  evidence  was  sufScient 
prima  facie  that  the  bank  was  a  bona  fide  purchaser  for  value. 
Lewis  T.  Pahner,  H.  &  D.  68 ;  Shearer  v.  Barrett,  id.  70 ;  Wood 
v.  Chapin,  18  N,  Y.  509,  518. 

Oboyeb,  J.  The  judge  erred  in  ordering  a  dismissal  of  the  com- 
plaint against  the  bank.  Such  an  order  could  not  be  properly 
made  upon  the  trial  of  issues  settled  in  an  equity  action  before  a 
jury.  Upon  that  trial,  a  verdict  upon  ail  the  issues  as  to  all  the 
parties  shoul^  have  been  rendered,  and  the  cause  afterward  heard 
by  the  court  upon  the  verdict  and  other  competent  evidence  pro- 
duced by  the  parties,  and  the  judgment  should  then  be  given  by 
the  court.  Birdsall  v.  Patterson,  Com.  of  App.,  51  N.  Y.  43. 
But  a  reversal  of  the  judgment  in  favor  of  the  bank  upon  this 
ground  merely,  will  leave  the  real  and  only  question  litigated 
between  the  plaintiff  and  the  bank  undisposed  of.  This  should  be 
avoided,  if  it  is  presented  by  the  case  in  a  manner  enabling  the 
oourt  to  determine  it.    That  question  is,  whether  the  bank,  having 
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in  good  faith  taken  the  transfer  of  the  certificate  from  Miller  as 
security  for  his  note,  given  to  it  at  the  time  for  money  then  loaned 
by  the  bank  to  him,  acquired  a  title  to  the  certificate,  valid  as 
against  the  plaintiff,  as  securitv  for  the  money  so  loaned.  It 
is  clear  that  it  acquired  nothing  more  as  against  the  plaintiff 
or  Miller  upon  re-payment  of  the  money  loaned,  and  interefit, 
the  bank  would  be  bound  to  retransfer  the  certificate  to  the 
party  entitled,  which  the  judgment  given  in  the  action  between  the 
plaintiff  and  Miller  shows  to  be  the  plaintiff.  The  bank  cannot 
make  title  to  the  certificate  upon  the  ground  that  Miller  had  author- 
ity from  the  plaintiff  to  sell  it,  as  his  agent  jn  New  York,  for  the 
reason  that  the  case  shows  that,  unless  he  effected  a  sale  there 
within  three  weeks  from  the  time  he  received  the  certificate  from 
the  plaintiff,  he  was  to  return  the  same  to  him,  and  receive  back 
from  him  the  notes  and  his  check  given  by  him  to  the  plaintiff 
therefor,  and  that  the  bank  did  not  obtain  the  certificate  from 
Miller  until  after  the  expiration  of  the  three  weeks.  Had  the  plain- 
tiff authorized  Miller  to  sell  the  check,  as  his  agent,  this  would  not 
confer  authority  to  pledge  it  as  security  for  a  loan  of  money  from 
the  bank.  Besides,  the  case  fails  to  show  that  Miller  was  to  sell 
the  certificate,  as  agent  for  the  plaintiff,  but  it  does  show  that  he 
purchased  the  same  from  him,  giving  notes  and  his  check  therefor, 
coupled  with  an  agreement  that,  if  he  failed  to  get  it  cashed  in 
New  York  in  three  weeks,  he  sliould  return  it  to  the  plaintiff,  and 
receive  back  the  notes  and  check.  This  did  not  constitute  Miller 
the  agent  of  the  plaintiff.  *  If  he  got  the  certificate  cashed,  it  wiis 
for  himself,  and  the  money  received  therefor  would  have  been  his, 
and  not  that  of  the  plaintiff.  The  case  further  shows  that  the 
plaintiff  executed  an  absolute  transfer  of  the  certificate  written 
thereon  to  Miller,  and  delivered  the  same  to  him.  It  further  shows 
that  Miller,  in  making  the  purchase,  practiced  such  a  fraud  upon 
the  plaintiff  as  would  authorize  him  to  rescind  the  contract,  as  to  him, 
and  that  he  did,  upon  the  discovery  of  such  a  fraud,  elect  to  rescind 
the  same.  The  question  is  thus  presented  whether  a  bonajide  pur- 
chaser of  a  chose  in  action,  not  negotiable,  from  one  to  whom  the 
owner  has  transferred  the  apparent  absolute  ownership,  upon  the 
faith  of  such  ownership  obtains  a  valid  title  as  against  such  owner, 
although  his  vendor  had  not  such  title.  The  counsel  for  the 
plaintiff  insists  that  this  precise  question  was  decided  against  toe 
title  acquired  by  such  purchaser,  by  this  court,  in  Bush  v.  La^r&p^ 
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22  N.  Y.  535,  where  it  was  held  that  equities  existing  between 
the  assignor  and  assignee  of  a  chose  in  action,  not  negotiable, 
attend  the  title  transferred  to  a  subsequent  assignee  for  value, 
without  notice,  that  the  latter  takes  the  exact  position  of  his  vendor. 
The  counsel  for  the  bank,  to  sustain  its  title,  cites  McNeil  v.  Thi$ 
Tefith  National  Bank,  46  N.  Y.  325;  S.  C,  7  Am.  Rep.  341.  In  this 
it  was  hold  that,  where  the  owner  of  corporate  stocks  conferred  upon 
another  an  apparent  title  to  or  power  of  disposition  over  it,  he  is 
estopped  from  asserting  his  title  as  against  an  innocent  third  party 
who  has  acquired  title  in  good  faith  h*om  such  apparent  owner.  It 
is  obvious  that  both  these  cases  cannot  be  upheld,  unless  there  shall 
be  found  to  be  a  distinction  between  the  acquisition  of  title  to 
stocks  in  a  corporation  and  choses  in  action  not  negotiable.  I%» 
Commercial  Bank  of  Buffalo  v.  Kortwright,  22  Wend.  348,  involved 
the  same  question  as  the  latter,  which  was  decided  the  same  way  by 
the  Court  for  the  Correction  Errors.  Further  discussion  of  the 
principle  upon  which  the  decisions  in  these  cases  were  based,  or 
citation  of  the  authorities  sustaining  it,  is  unnecessary.  That  work 
has  been  well  done  by  the  able  judges  who  delivered  the  opinions 
therein.  The  counsel  for  the  plaintiff  concedes  that  the  rule  is 
the  same  in  regard  to  goods  and  chattels.  A  citation  of  the 
numerous  authorities  sustaining  this  position  is,  therefore,  unneces- 
sary. Yet  it  is  beyond  question  that  the  general  rule  is,  that  a 
purchaser  of  corporate  shares  or  of  goods  and  chattels  acquire  only 
such  title  as  the  vendor  had  thereto.  Ballard  v.  Burgett,  40  N. 
Y.  314,  was  decided  upon  this  ground.  One  reason  why  an  owner 
of  corporate  shares  or  of  goods  and  chattels,  who  has  conferred 
upon  another  the  apparent  ownership,  without  transferring  to  him 
a  valid  title,  was  held  precluded  from  asserting  his  title,  against  a 
bona  fide  purchaser  from  such  apparent  owner,  is  that  such  pur- 
chase was  made  upon  the  face  of  the  title  which  he  had  apparentiy 
given,  and  that  it  would  be  contrary  to  justice  and  good  conscience 
to  permit  him  to  assert  his  real  title  against  an  innocent  purchaser 
from  one  clothed  by  him  with  all  the  indicia  of  ownership  and 
power  of  disposition.  Another  reason  was,  that  were  the  rule  other- 
wise, it  would  afford  opportunities  for  the  perpetration  of  frauds 
upon  the  purchasers  from  such  apparent  owners.  Where  one, 
known  to  be  the  owner  of  shares  or  chattels,  delivers  to  another  the 
■eripor  possession  of  the  chattels,  together  with  an  absolute  written 
transfer  of  all  his  titie  thereto,  he  thereby  enables  him  to  held  him- 
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self  out  as  an  owner,  and,  as  such,  obtain  credit  upon  and  make 
sales  of  the  property  ;  and  if,  after  he  had  so  done,  the  owner  was 
permitted  to  come  in  and  assert  his  title  against  those  dealing  upon 
the  faith  of  these  appearances,  the  dishonest  might  combine  and 
practice  the  grossest  frauds.  Another  reason  is  that  it  presents  a 
proper  case  for  the  application  of  the  legal  maxim  that,  where  one 
of  two  innocent  parties  must  sustain  a  loss  from  the  fraud  of  a  third, 
such  loss  shall  fall  upon  the  one,  if  either,  whose  act  has  enabled  such 
fraud  to  be  committed.  All  these  reasons,  it  is  obvious,  apply  with 
all  their  force  to  choses  in  action.  Why  should  the  owner  of  a 
horse  or  of  bank  shares,  who  has  given  to  another  an  absolute  writ- 
ten transfer  of  all  his  right  thereto  for  some  purpose  other  than 
that  of  passing  the  title,  be  precluded,  as  against  a  bona  fide  pur- 
chaser from  such  person,  from  asserting  his  title,  while  under  the 
same  state  of  facts,  he  may  reclaim  from  such  purchaser  a  bond 
and  mortgage  or  a  certificate  of  indebtedness  like  the  one  in  ques- 
tion ?  As  to  the  former  he  estopped,  while  as  to  the  latter  the 
same  state  of  facts,  it  is  insisted,  will  work  no  such  result.  The 
counsel  for  the  plaintiff  insists  that  such  distinction  should  be  made, 
for  the  reason  that  the  purchaser  of  corporate  shares  and  chattels 
from  the  apparent  owner  obtains  a  legal  title  which  is  valid  and 
may  be  asserted  in  a  court  of  law,  while  the  assignee  of  a  chose  in 
action,  not  negotiable  at  common  law,  obtained  an  equitable  title 
only ;  and  that  the  equity  of  the  former  owner,  being  prior  in  time 
to  that  acquired  by  the  purchaser,  is  superior  thereto,  the  rule  in 
equity  being  that,  where  the  equities  are  equal,  the  first  in  time 
shall  prevail ;  but  upon  what  ground  the  same  state  of  facts  that 
will  estop  a  party  from  the  assertion  of  a  legal  title  will  not  also 
estop  him  from  the  assertion  oi^  an  equitable  one  the  counsel  fails  to 
show,  for  the  very  good  reason  that  no  such  ground  exists.  It  is 
so  obvious  that  the  estoppel  should,  upon  principle,  apply  to  the 
latter  equally  with  the  former  that  a  distinction  can  only  be  justi- 
fied upon  authority. 

The  counsel  further  insists  that  to  apply  the  same  rule  to  non- 
negotiable  choses  in  action  will,  in  effect,  make  them  negotiable. 
Not  at  all.  No  one  pretends  but  that  the  purchaser  will  take  the 
former  subjects  to  all  defenses,  valid  as  to  the  original  parties,  nor 
that  the  mere  possession  is  any  more  evidence  of  title  in  the  posses- 
Boi  than  is  that  of  a  horse.  In  both  respects,  the  difference 
between  these  and  negotiable  instruments  is  vital  and  not  at  aU 
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affected  by  the  application  of  the  same  rule  as  to  chattels.  Id 
Bush  y.  LatArop,  supra,  the  learned  judge  commences  his  exami- 
nation of  the  authorities  by  citing  there  mark  of  Lord  Thurlow,  in 
Dames  v.  Ausien,  1  Vesey,  247,  that  ''a  purchaser  in  a  chose  in 
action  must  always  abide  by  the  case  of  the  person  from  whom  he 
buys."  When  applied  to  the  facts  of  that  case  it  was  entirely  cor- 
rect. It  was  a  case  where  the  assignee  of  a  legacy  sought  to  enforce 
rights  against  the  executor  not  possessed  by  his  assignor.  lie  then 
proceeds  to  examine  the  authorities  pro  and  con.,  which  he  thought 
somewhat  conflicting,  and  arrived  at  the  conclusion  that  there  wa» 
a  decided  preponderance  in  favor  of  the  right  of  the  owner  to 
reclaim  from  the  bona  fide  purchaser.  Sanford  v.  Van  Rensselaer^ 
Hopkins'  R  569  ;  S.  G.  in  error,  7  Cowen,  316,  was  much  relied 
upon  by  the  learned  judge.  That  was  a  contest  between  assignees^ 
from  the  same  assignor,  of  two  mortgages  as  to  their  respective 
priority,  and  had  nothing  to  do  with  the  point  under  consideration. 
Covell  v.  The  Tradesman's  Bank,  1  Paige,  131,  also  relied  on,  was 
placed  upon  the  ground  that  the  plaintiff  had  the  legal  title  to  the 
sealed  note  in  question  and  the  power  to  sue  upon  it,  and  that  in 
such  a  case  was  entitled  to  the  money  due  thereon,  his  equity  bein^ 
equal  to  that  of  the  other  claimant.  This  is  now  changed  by  the 
Code,  by  which  the  power  to  sue  is  placed  in  the  assignee  of  chose^s 
not  negotiable,  and  therefore  the  reason  for  the  judgment  no  longer 
exists.  Muir  v.  Schenck,  3  Hill,  398,  was  a  contest  between  the 
assignees  claiming  from  the  same  assignor,  which  was  an  entirely 
different  case  from  the  assignor  who  has  made  an  absolute  assign 
ment  claiming  in  opposition  thereto  from  a  bona  fide  purchaser 
from  his  assignee.  The  same  remark  is  applicable  to  Pailon  v. 
Martin,  1  Sand.  Oh.  569,  and  Sweed  v.  Wyck,  3  Barb.  Gh.  647. 
I  think  the  conclusion  of  the  learned  judge,  that  the  owner  can 
assert  title  to  a  chose  in  action  from  a  bona  fide  purchaser  from  one 
to  whom  he  has  given  the  apparent  ownership,  is  unsound  in  prin- 
ciple and  not  sustained  by  authority.  No  allusion  whatever  is  made 
by  him  to  the  rule  as  to  corporate  shares  or  chattels,  or  to  the 
reasons  upon  which  it  is  founded  ;  no  distinction  is  made  between 
this  kind  of  property  and  non -negotiable  choses  in  this  respect, 
and  1  think  that  none  is  warranted  by  reason  or  well-considered 
sathority.  Bush  v.  Lathrop  was  decided  by  a  majority  of  the 
court,  three  of  the  judges  dissenting.  Some  of  the  majority  may 
have  concurred  upon  the  ground  of  notice  to  the  purchaser  ;  but 
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whether  so  or  not,  I  think  McNeil  y.  The  Tenth  Naitonal  Bank, 
iupra,  identical  in  principle  with  the  present,  much  better  con 
sideredy  and  that  its  principle  should  oontroL  It  follows  that  the 
bank,  if  it  made  the  loan  in  good  faith  to  Miller,  upon  the  credit  of 
the  certificate,  acquired  a  title  thereto  valid  against  the  plaintift  to 
the  extent  of  the  loan.  From  the  papers  it  appears  that  the  cer- 
tificate, at  the  time,  amounted  to  something  more  than  the  loan  to 
Miller  by  the  bank.  This  excess  belongs  to  the  plaintiff.  Gases 
where  Bush  t.  Zaihrop  was  referred  toy  in  the  opinions  delivered 
in  this  court,  with  apparent  approbation  were  cited  by  the  counsel ; 
but  in  none  of  them  was  the  question  in  the  present  case  involved. 
In  that  several  legal  propositions  were  stated  with  perfect  accuracy. 
It  was  in  reference  to  these  that  the  case  has  been  so  referred  to, 
without  at  all  considering  the  present  question.  I  think  the  recital 
in  the  assignment  from  Miller  to  the  bank,  that  it  was  for  value 
received,  was  not  evidence  in  favor  of  the  bank  against  the  plaintiff, 
of  the  payment  or  loan  of  the  money  to  him  ;  that  the  introduction 
of  the  assignment  by  the  plaintiff,  for  the  purpose  of  showing  what 
claim  the  bank  made,  or  for  any  otlier  purpose,  did  not  make  it  so. 
The  judgment  in  favor  of  the  bank  must  be  reversed  and  new 
trial  ordered,  cost  of  the  appeal  to  abide  the  final  judgment  for  costs 
in  the  cause. 

All  concur,  except  Allen  and  Folo£r,  JJ.,  who  concur  in  the 
result,  on  tlio  ground  of  the  mistrial ;  but  Allen,  J.,  dissents  from 
the  opinion,  as  to  rights  of  a  bofia  fide  purchaser,  and  Folgeb,  J.j 
ioes  not  vote  thereon. 

Judgment  reversed. 
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Ubat  y.  Barton,  appellant. 

(»  N.  Y.  68.) 
Oift  of  tUU,vA4ntalid. 

A  Talld  gift  of  a  debt  due  the  donor  from  the  donee  maj  be  made  bj  the  donoi 
b7  balandng  the  books  of  account  and  delivering  a  receipt  in  fall  to  the 
donee. 

Plaintiff  had  an  acoonnt  against  defendant  of  oyer  $800,  and  with  the  inten- 
tion of  making  a  gift  thereof  recelTed  from  defendant  $1  and  balanced  the 
aeooont  bj  the  entry  *"  Gift  to  balance  accoante."  He  aJbo  gave  defendant  a 
zeoelpt  in  f alL  HM,  that  this  was  a  valid  gift,  and  plaintiff  could  not  after- 
ward maintain  an  actiou  to  recover  the  balance  not  paid. 

AcnoK  by  Cyrus  Gray  against  William  Barton  to  recover  the 
balance  of  an  account  alleged  to  be  due  defendant  by  plaintiff.  The 
facts  appear  in  the  opinion.  The  judgment  of  the  court  below  was 
in  favor  of  plaintiff.     The  appeal  is  by  defendant. 

A*  G.  NiveUy  for  appellant  The  transaction  between  the  parties 
amounted  to  an  accord  and  satisfaction.  4  Seld.  405.  An 
account  upon  a  merchant's  books  may  be  the  subject  of  a  gift  33 
N.  Y.  581 ;  36  id.  346.  The  delivery  of  the  receipt  to  defendaiu 
was  sufficient  to  consummate  the  gift  and  make  it  valid.  2  Kent^ 
438  ;  Ohamjmey  v.  BUmckard,  89  N.  Y«  115  ;  Daiy  v.  Wilson,  47 
id.  583. 

T.  F.  Bush,  for  respondent  The  payment  of  a  less  sum  than  if 
actually  due  will  not  extinguish  the  whole  debt,  but  only  so  much 
as  is  paid ;  a  receipt  for  more  is  without  consideration.  Fitch  v. 
SuUon,  5  East,  230;  Cumber  y.  Wane,  Smith's  Lead.  Gas.  549;  Buuge 
V.  Koap,  48  N.  T.  225,  231 ;  ITeeler  v.  Salsierry,  33  id.  653 ;  Oar^ 
vey  V.  Jarvis,  46  id.  310 ;  Xyan  v.  Ward,  48  id.  204.  A  thing 
cannot  be  the  subject  of  a  gift,  unless  it  be  the  subject  of  actual 
deliveiy ;  the  intention  of  the  parties  to  make  a  gift  is  not  anffi- 
dent  Harris  v.  Clark,  3  N.  T.  93  ;  2  Kent's  Gom.  439 ;  Dotjf  v. 
WiU(m,  49  N.  Y.  680 ;  Brinckerheff  r.  Lawrence,  2  SandL  Oh.  411. 

Obotbb,  J.  The  judgment  cannot  be  reversed  upon  the  ground 
•t  a  cmnpiomise  between  the  parties.  There  was  some  evidence 
tanding  to  show  that  the  defendant  doubted  the  correctness  of  the 
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mocount  rendered  by  the  plaintiff,  and  that,  for  the  purpose  of  satis- 
fying himself,  asked  to  examine  his  books  ;  and  some  tending  to 
diow  that  he  denied  the  authority  of  his  wife,  by  whom  the  goods 
had  been  purchased  from  the  plaintiff,  to  purchase  them  upon  hii 
credit ;  but  the  referee  having  given  judgment  for  the  plainriil 
this  court  cannot  assume  that  either  of  these  facts  was  found  by  him. 
Besides,  the  evidence  does  not  show  any  compromise  by  the  parties, 
either  of  a  demand  which  was  disputed  by  the  defendant,  or  for  the 
•discharge  of  an  admitted  indebtedness  upon  payment  by  defendant 
of  a  less  sum.  The  evidence  proved,  and  the  referee  has  found, 
that  the  defendant  being  indebted  to  the  plaintiff,  he  proposed  to 
give  him  the  debt ;  that  the  latter  said  a  gift  would  not  stand  in 
law ;  that  the  plaintiff  said  if  the  defendant  would  give  him  a  dol- 
lar  that  would  make  it  lawful,  and  then  proposed  if  the  defendant 
would  give  him  a  dollar  he  would  give  him  the  entire  debt ;  where- 
upon the  defendant  did  give  the  plaintiff  a  dollar,  for  the  purpose 
of  satisfying  the  whole  debt,  which  the  plaintiff  accepted,  and 
l»alanced  his  books  as  follows : 

W'm.  Burton,  cr.  by  cash  on  account $1  00 

Oift,  to  balance  account 8^  91 

And  that  the  plaintiff,  for  the  purpose  of  carrying  out  the  arrange^ 
ment,  gave  the  defendant  a  receipt,  of  which  the  following  is  a 
copy :  **  Received  of  William  Burton  one  dollar,  in  full,  to  balance 
wSl  book  accounts,  up  to  date,  of  whatever  name  and  nature."  The 
referee  further  found  that  it  was  the  intention  of  both  parties  that 
the  plaintiff,  by  such  acts  so  done,  should  and  did  give  to  the 
defendant  the  whole  of  said  debt  for  one  dollar ;  which  sum  was 
paid  and  received  for  the  sole  purpose  of  discharging  the  entire 
debt  From  which  facts  the  referee  deduced  the  following  legal 
conclusions :  That  there  was  no  valid  compromise  or  accord  and 
satisfaction  of  the  debt ;  that  it  was  not  a  valid  gift  in  law  of  the 
debt  from  the  plaintiff  to  the  defendant;  that  the  plaintiff  was 
eniUed  to  recover  of  the  defendant  the  amount  of  the  debt,  less  the 
one  dollar  paid.  The  only  construction  of  the  findings  of 
fact  is,  that  a  gift  of  the  entire  debt,  by  the  plaintiff  to  the  defend- 
ant, was  intended  to  be  made,  and  was  made,  if  the  facts  were 
soffloient  to  constitute  a  legal  gift  No  compromise  of  a  disputed 
jtomand  or  of  an  admitted  debt,  upon  payment  of  less  than  the 
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amonnt^  was  talked  of,  agreed  upon,  or  at  all  within  the  oontem« 
plation  of  the  parties.  That  intention  clearly  was  that  the 
plaintiff  should  give  the  entire  debt  to  the  defendajit,  and  that  he 
riioold  accept  the  same  as  a  gift  from  him.  The  dollar  was  given, 
not  in  payment,  but  merely  to  satisfy  defendant  of  its  validity. 
The  debt  was  then  due,  and  the  counsel  of  the  respondent  cites 
numerous  cases  where  it  has  been  held  ttiat  a  payment  of  a  less  sum 
upon  a  debt  actually  due  cannot  satisfy  or  discharge  the  entire  debt, 
but  only  so  much  as  is  paid,  although  agreed  to  be  received  in  sat- 
isfaction of  the  whole.  The  cases  to  this  effect  are  uniform,  from 
FUch  V.  StUian,  5  East,  230,  to  Ryan  v.  Ward,  48  N.  T.  204 ; 
Bunge  v.  JToop,  id.  226.  The  reasons  upon  which  these  cases  were 
determined  were,  that  it  was  not  good  as  an  accord  and  satisfaction, 
as  it  was  obvious  that  a  smaller  sum  could  not  satisfy  a  greater; 
that,  when  the  debt  was  due,  payment  of  a  part  by  the  debtor  was 
no  consideration  for  a  promise  of  the  creditor  to  discharge  the 
residue,  as  the  creditor  received  nothing  to  which  he  was  not  enti- 
tled, and  there  being  no  consideration  for  any  such  agreement,  it 
was  a  n&dt  paa';  and  void.  To  discharge  the  debt,  it  was  held  that 
there  must  be  a  release  xmder  seal.  Although  the  reason  why  the 
use  of  a  seal  would  effect  a  discharge  while  the  same  writing  not 
sealed  would  not  produce  such  result  is  rarely  alluded  to,  yet  it  is 
perfectly  obvious ;  at  common  law  the  seal  was  conclusive  evidence 
of  a  sufficient  consideration,  and,  hence,  when  attached  to  a  release 
of  a  debt,  was  conclusive  of  a  sufficient  consideration  therefor. 
This  rule  of  evidence  has  been  modified  by  statute  to  some  extent 
2  B.  S.  406,  §  77.  This  modification  does  not  extend  to  releases. 
The  question  in  this  case  is  not  whether  there  was  an  accord  and 
satisfaction,  or  a  valid  compromise  of  the  debt,  but  whether 
there  was  a  valid  gift  of  it  by  the  plaintiff  to  the  defendant  Hence 
the  authorities  in  regard  to  the  two  former  do  not  apply.  The 
counsel  for  the  respondent  insists  that  the  defendant  cannot  avail 
himself  of  the  latter,  for  the  reason  that  it  was  not  set  up  in  the 
answer ;  but  no  such  objection  was  raised  upon  the  trial.  Had  it 
then  been  taken  it  might  have  been  obviated  by  procuring  an 
amendment,  if  necessary.  Omitting  to  make  it  upon  trial  was  a 
waiver.  The  question  whether  there  was  a  valid  gift  of  the  debt 
upon  the  facts  proved  and  found  is  involved  in  the  case  and  must 
be  determined.  A  gift  may  be  defined  as  a  voluntary  transfer  of 
his  property  by  one  to  another,  without  any  consideration  or  com- 
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pensation  therefor.  To  make  it  yalid,  the  transfer  mast  be 
cuted,  for  the  reason  that,  there  being  no  consideration  therefor, 
no  action  will  lie  to  enforce  it.  To  consummate  a  gift  there  muat 
be  such  a  delivery  by  the  donor  to  the  donee  as  will  place  the  prop- 
erty within  the  dominion  and  control  of  the  latter,  with  intent  to 
transfer  the  title  to  him.  The  question  is.  was  there  such  a  deliv- 
ery of  the  debt  by  the  plaintiff  to  the  defendant,  or  what  was 
eiuivalent  thereto,  in  this  case  ?  In  Ohampney  v.  Blancfiard^  39 
N.  Y.  Ill,  the  defendant  had  in  her  hands  money  of  the  intestate, 
for  which  she  had  given  the  intestate  a  receipt  The  intestate,  on 
the  day  of  her  death,  gave  this  receipt  to  the  defendant,  saying,  in 
substance,  she  gave  the  defendant  the  money  therein  specified. 
This  was  held  a  valid  donatio  causa  mortis.  A  delivery  is  equally 
necessary  in  such  a  gift  as  in  one  inter  vivos.  True,  there  was,  in 
strictness,  no  debt  from  the  defendant  to  the  intestate.  The  former 
held  the  money  as  trustee  for  the  latter,  but  the  case  is  an  author- 
ity for  the  position  that  to  constitute  a  gift  a  manual  delivery  of 
the  thing  given  is  not  necessary,  nor  need  it  be  present  in  all  cases ; 
that  a  delivery  of  the  evidence  of  the  right  of  the  donor  to  the 
donee,  with  intent  to  transfer  the  title,  is  sufficient.  In  Westerlo 
V.  Dewity  36  N.  Y.  340,  it  was  held  that  the  delivery  of  a  certifi- 
cate of  deposit  unindorsed,  with  intent  to  transfer  to  the  donee 
the  money  therein  specified,  was  sufficient  to  constitute  a  valid  gift 
of  such  money.  It  would  necessarily  follow  that  the  delivery  by 
the  donor  of  the  evidence  of  any  debt  against  a  third  person,  with 
like  intent,  would  transfer  the  debt  to  the  donee.  In  such  cases 
the  thing  given  is  the  debt,  not  the  evidence ;  and  yet  a  delivery  of 
the  latter,  with  intent  to  give  the  former,  will  eftect  that  result. 
It  would  also  follow  that  the  delivery  by  a  creditor  of  a  note  or 
bond  and  mortgage  to  his  debtor,  with  intent  to  give  him  the  debt^ 
would  be  sufficient  to  transfer  and  discharge  such  debt  Kent  (S 
Com.  439),  speaking  of  the  delivery  essential  to  a  gift,  says  :  That 
in  this  as  in  every  other  case,  delivery  must  be  aooording  to  the 
nature  of  the  thing.  It  must  be  an  actual  delivery,  so  far  as  the 
subject  is  capable  of  delivery.  It  must  be  soewMkum  subjedam 
tnateriamf  and  be  the  true  and  effectual  way  of  obtaining  the  com- 
mand and  dominion  of  the  subject  If  the  thing  given  be  not 
capable  of  actual  delivery,  there  must  be  some  aot  equivalent  to  it 
The  donor  must  part  not  only  with  the  possession  but  with  tiie 
dominion  of  the  property.    If  the  thing  given  be  a  chose  in  action. 
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the  law  requires  an  assignment  or  some  equiralent  instrument,  and 
the  transfer  must  be  actually  executed.  The  debt  in  this  case  con- 
sisted of  an  account  for  goods  sold.  Had  the  plaintiff  written 
upon  a  copy  of  the  account  that  the  same  was  canceled  by  a  gift 
thereof  to  the  defendant,  and  signed  and  delivered  the  same  to  the 
defendant  with  intent  to  make  a  gift  thereof  to  him,  and  the  latter 
had  accepted  it  as  a  gift  from  him,  can  there  be  a  doubt  that  the 
gift  would  have  been  effectual  ?  It  was  all  the  delivery  the  subject 
was  capable  of.  But  in  this  case  the  plaintiff  balanced  his  books 
by  gift  to  the  defendant.  Had  he  stopped  here,  making  no  delivery 
of  any  thing  to  the  defendant,  the  act  would  not  have  been  of  any 
effect;  nothing  would  have  been  delivered  to  him;  and  the  books  con* 
tinning  in  the  possession  of  the  plaintiff,  the  gift  would  not  have 
been  executed.  But  when,  to  complete  his  purpose  of  giving  the 
debt,  he  executed  and  delivered  to  the  defendant  a  receipt  in  full 
for  the  account,  to  effect  the  intention  of  the  parties,  the  law  will 
construe  the  instrument,  if  necessary,  as  an  assignment  of  the 
account  and  of  the  right  of  action  thereon  to  the  defendant.  My 
conclusion  is  that  the  gift  of  the  debt  was  valid^  and  constituted  a 
defense  to  the  action  ;  that  the  proof  of  want  of  consideration  for 
the  receipt  given  by  the  plaintiff  was  answered  and  avoided  by  the 
proof  that  it  was  given  to  consummate  a  gift  of  the  debt  by  him  to 
the  defendant 

The  judgment  must  be  reversed  and  a  new  trial  ordered^  costs  to 
abide  the  event. 

All  concur,  except  Bapallo  and  Folgsb,  JJ.,  not  voting. 

JudgfnmU  r0o$ried» 


YouXiy.— M 
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Hathaway  y.  Johkbok,  appeUant 

(85  M .  Y.  98^ 

Arrtt^pufframA  la  Ma^fM^lfi^  d«M — (toMK^  nf  j^rineipalfrr  frmud  ^^igmU, 

A  priodpal  cannot  be  arrested  nnder  eectlon  170  of  the  New  YoA  Oode  oc 
Procedure,  for  franda  committed  withont  his  knowledge  or  aathorit7  bj  hie 
agent  in  purchaelng  goods  for  him. 

The  New  York  Code  of  Procedure  (section  179)  authorises  an  arrest  **  whea 
the  defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt,  or  inenning 
the  obligation  upon  which  the  action  is  brought."  In  an  action  to  reoorer  the 
purchase-price  of  goods  sold  hj  plaintiff  to  defendant,  it  was  alleged  thai 
the  sale  was  induced  bj  fraudulent  representations.  It  appeared  that  the 
purchase  was  made  bj  the  agent  of  defendant,  who  had  no  knowledge  of 
the  fraud.  HMf  that  an  order  for  the  arrest  of  defendant  was  properly 
vacated. 

Action  by  Heniy  B.  Hathaway  and  another,  against  William 
JohnBon,  to  reooYer  the  pnrchase  price  of  a  quantity  of  malt  sold 
by  plaintiffs'  firm  to  defendant.  It  was  alleged  that  the  sale  was 
procorod  by  fraudulent  representations,  and  an  order  for  the  arrest 
of  defendimt  was  granted.  On  a  motion  to  Yacate  the  order  of 
aiTest,  it  was  shown  that  the  purchase  was  made  by  defendant's 
agent,  and  that  defendant  had  no  knowledge  of  the  fraud.  The 
special  term  thereupon  made  an  order  Yacating  the  order  of  arrest 
The  general  term  reversed  this  order,  and  the  defendant  appealed 
to  thisoourt 

• 

George  F.  Danforihf  ioft  appellant.  Defendant  cannot  be  liable 
to  arrest  for  the  fraud  of  his  agent,  unless  he  reoeiYcd  the  fruits  (A 
his  fraud  with  knowledge,  or  otherwise  adopted  it.  SmUih  y. 
Trao&y,  86  N.  T.  83  ;  8  Eeyes,  109 ;  35  How.  Pr.  215 ;  S8  Barb. 
2d8 ;  85  id.  444.  Plaintiff  was  bound  to  make  out  his  case  without 
a  doubt  to  sustain  the  order.  Muhry  y.  (kXkU,  8  Bobt  818  ;  Kf¥ick. 
L.  Ine.  Oo.  y.  Eodeeine,  6  Abb.  N.  S.  9.  The  order  is  appealaUa 
to  this  court    Code,  §  11,  sub.  4 ;  Faui  y.  Jfunger,  47  N.  Y.  4711 

/•  0.  Ooohran$j  for  respondent  Defendant  is  liable  because  he 
leoeiYed  the  goods  by  means  of  the  false  representations  of  one  who 
was  his  authorised  agent     Oriewold  y.  ffavem,  M  N.  Y.  696 ; 
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Meek.  Bh.  V.  N.  T.  d  K  H.  R.  X.,  13  id.  636 ;  Sharp  v.  Mayor 
9/  y.  T.,  40  Barb.  266  ;  Smith  t.  Frank,  2  Bobt  626  ;  Oosgrove  ^ 
(^den,  49  N.  T.  266.  Defendant  cannot  keep  the  goods  and  avoid 
the  representationB  by  which  they  were  procured.  Bennett  v. 
Judson,  21  N.  Y.  238. 

AKDBEWBy  J.  The  single  question  inyolved  in  this  appeal  is 
whether,  in  an  action  against  a  principal  to  enforce  a  contract  for 
the  purchase  of  property,  made  by  his  agent,  and  to  recover  the 
agreed  price,  the  principal  can  be  arrested,  on  proof  that  the  vendor 
was  induced  to  enter  into  the  contract  and  give  the  credit  by  means 
of  the  fraudulent  representations  of  the  agent,  where  the  fraud  was 
not  known  to  or  authorized  by  the  principal,  and  was  not  ratified 
by  him,  unless  such  ratification  is  to  be  inferred  from  the  receipt 
and  use  by  the  principal  of  the  property  purchased,  before  he  was 
informed  of  the  fraud  practiced  by  the  agent. 

This  question  depends  upon  the  construction  to  be  given  to  that 
part  of  the  fourth  subdivision  of  section  179  of  the  Code,  which 
authorizes  an  arrest  *^  where  the  defendant  has  been  guilty  of  a 
fraud  in  contracting  the  debt,  or^  incurring  the  obligation  upon 
which  the  action  is  brought."  The  obvious  purpose  of  this  provis- 
ion was  to  introduce  an  exception  to  the  general  rule  prevailing  in 
this  State,  forbidding  arrest  and  imprisonment  for  debt,  and  to 
permit  this  remedy  in  an  action  upon  contract  in  the  single  case 
specified;  and  the  test  of  the  liability  to  arrest  in  such  an  action  is 
the  guilt  of  the  defendant  in  contracting  the  debt  or  incurring  the 
obligation  sued  upon.  There  must  have  been  a  fraudulent  purpose 
in  contracting  the  debt  or  incurring  the  liability  on  the  part  of  the 
defendant  whose  arrest  is  sought.  He  must  have  been  guilty  of  a 
fraud,  and  this  implies  personal  misconduct,  moral  and  actual,  and 
not  merely  l^gal  or  constructive  fraud,  merely  in  respect  to  the 
transaction  which  is  the  subject  of  the  suit.  This  construction  is 
strengthened  by  the  consideration  that  it  harmonises  the  statute 
with  the  general  policy  and  l^sUtion  of  the  State.  The  act  of 
April  26,  1831»  ''  to  abolish  imprisonment  for  debt,  and  to  pxmish 
fraudulent  debtors,"  abrogated  the  system  under  which  an  innocent 
debtor,  whose  only  fault  might  be  his  inability  to  pay  his  debts^ 
could  be  deprived  of  his  liberty  and  imprisoned  at  the  instance  oi 
the  creditor.  It  was  a  system  of  great  severity,  fruitful  of  oppres- 
lion;  and  its  abolition  was  demanded  by  public  sentiment,  influ- 
enced by  the  growth  of  more  just  and  humane  views  of  the 
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respective  rights  of  creditors  and  their  debtors.  But  the 
lature  exclnded  from  the  benefit  of  the  act  fraudulent  debtors,  by 
subjecting  them  to  arrest  in  an  action  to  recover  the  debt,  and  to 
commitment,  '^  as  other  prisoners,  on  criminal  process,"  until  they 
procured  their  discharge  in  the  manner  provided  by  the  act  (§  11). 
One  of  the  grounds  on  which  an  arrest  might  be  made  under  the 
act  of  1831  was  identical  with  that  stated  in  the  provision  of  the 
Code  under  consideration,  viz.,  that  the  defendant  fraudulently 
contracted  the  debt  or  incurred  the  obligation  respecting  which  the 
suit  was  brought.     (§  4,  sub.  4.) 

Statutes  authorizing  arrest  and  imprisonment  for  debt,  although 
remedial  in  that  they  are  designed  to  coerce,  by  means  of  the 
imprisonment,  the  payment  of  the  creditor,  are  also  regarded  as 
penal,  and  ought  not  to  be  extended  by  construction  so  as  to 
unbrace  cases  not  clearly  within  them.  Sturges  t.  CrovminshiMf 
4  Wheat.  200 ;  Von  ffoffman  v.  The  Oity  of  Quincy,  4  Wall.  653. 
The  statute  of  1831,  and  the  provisions  of  the  Code  authorizing 
arrests  are  in  pari  materia;  and  if  the  defendant  can  be  arrested 
under  the  Code  in  an  action  ex  contractu  for  the  fraud  of  his 
agent,  of  which  he  was  morally  guiltless,  in  an  action  on  the  con- 
tract, I  see  no  reason  why  he  cannot  be  arrested  and  imprisoned, 
as  a  ''prisoner  on  criminal  process,"  under  the  act  of  1831,  which 
is  still  in  force. 

The  order  of  arrest  in  this  case  is  sought  to  be  justified  on  the 
ground  that  the  fraud  of  the  agent  acting  within  the  scope  of  his 
authority  is,  in  law,  imputed  to  his  principal.  The  authority  of  the 
agent  to  make  the  contract  for  the  purchase  of  the  malt  is  not  denied; 
and  the  rule  is  stated  by  Mr.  Justice  Stort  to  be  (Story  on  Agency, 
§  134),  that  where  the  act  of  the  agent  will  bind  the  principal,  then 
his  representations,  declarations  and  admissions  respecting  the 
subject-matter  will  also  bind  him,  if  made  at  the  same  time  and 
constituting  a  part  of  the  res  gestm*  That  the  principal  is  liable 
for  the  fraudulent  conduct  and  representations  of  the  agent,  made 
in  the  course  of  his  dealings  for  the  principal,  whore  the  principal 
has  received  and  retained  the  fruits  of  the  fraud,  is  affirmed  by  fhe 
general  current  of  authority.  Hem  v.  Nichoh,  1  Salk.  289;  Onh 
foot  T.  Fowke,  6  M.  &  W.  358;  Murray  v.  Jfann,  3  Exch.  537; 
Bennett  v.  Judson,  21  N.  Y.  338.  It  is  consonant  with  reason  and 
justice  that  a  principal  should  not  be  allowed  to  profit  by  the  fraud 
of  his  agent;  and  if  he  adopts  the  contract  made  in  his  behalf, 
although  ignorant  of  the  fraud,  he  should  be  held  liable  to  make 
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compensation  to  the  party  injured  by  it  An  action  for  the  deceit 
in  snch  a  case  was  maintained  in  Bennett  v.  Jtidsan;  and  GoMSTOCKy 
J.,  was  of  opinion  that,  in  point  of  pleadings  the  fraud  might  be 
charged  as  that  of  the  defendant  In  Udall  t.  Atherton^  7  H.  & 
N,  170»  there  is  a  rery  able  discussion  of  the  question^  whether 
an  action  for  deceit  would  lie  in  such  a  case  against  the  principal, 
and  the  learned  judges  were  equally  divided  in  opinion.  But 
admitting  the  right  of  the  plaintiff  to  have  brought  an  action 
on  the  case  for  fraud  and  deceit  against  the  defendant,  it  by  no 
means  establishes  that  he  was  guilty  of  a  fraud  in  contracting 
the  debt,  within  the  provision  authorizing  an  arrest,  in  an 
action  on  the  contract  The  plaintiff  has  abandoned  the  pursuit  of 
his  remedy,  by  action  for  the  deceit,  and  has  elected  to  rely  on  the 
contract,  and  the  fraud  is  no  part  of  the  cause  of  action,  but  is 
extrinsic  to  it,  and  must  be  established  aliunde  to  warrant  an  arrest, 
and  in  this  form  of  action  it  is  personal  and  not  imputed  fraud 
which  entitles  the  plaintiff  to  the  order.  The  argument  that  the 
right  to  arrest,  if  the  action  has  been  for  deceit,  is  to  be  taken  into 
view  in  construing  the  provision  in  question,  is  without  force,  when 
it  is  considered  that,  until  the  amendment  of  1863,  no  arrest  was 
authorized  in  an  action  for  fraud  or  deceit  against  a  resident  of  the 
State ;  and  if  the  plaintiff's  construction  is  sound,  then  the  defend- 
anty  before  that  time,  oonld  have  been  arrested  in  an  action  on  the 
contract,  although  he  could  not  have  been  in  an  action  for 
the  fraud*  In  short,  the  two  provisions  are  not  in  construction 
dependent  upon  or  connected  with  each  other.  Trover  may,  in 
many  cases,  be  maintained  against  a  person  innocent  of  any  inten- 
tional  wrong  {Spraighti  v.  Hatoley,  39  N.  Y.  441),  and,  where 
trover  will  lie,  an  order  of  arrest  in  an  action  for  tJie  conversion 
mav  be  issued. 

But  if  the  plaintiff  should  waive  the  tort,  and  bring  assumpsit 
to  recover  the  money  received  on  the  sale  of  the  property,  he  could 
not  arrest  the  defendant  The  change  in  the  form  of  the  action 
would  prevent  it  The  tme  construction  of  the  provision  of  the 
Oode  referred  to  does  not^  in  my  judgment,  warxant  an  anest^ 
under  the  circumatanoes  of  this  case. 

The  order  should  be  reverMd,  and  the  order  of  special  tera 
affirmed. 

All  cononr  except  Obotxb,  J.,  dissenting,  and  Foloeb,  J.,  not 

voting. 

Ordered  accordingly. 
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PuTNiJC  T.  BaoAOWAY  AXD  Sbybkth  AYBiTini  Bailboad  OoM' 

PAKY,  appellant 

(BSM.r.llMJ 

BaiOro0dcamptm§^'diiaif  to  proieet  panm^on  from  wUUnM  nffiUkom  pawoii 

A  Bireet  car  oondnetor  Is  not  boand  to  ejeet  a  passenger  who  addresses  insnlV 
ing  remarks  to  his  fellow  passengers,  although  he  Is  intoxicated,  provided 
he  remains  quiet  and  inoffensive  after  being  admonished  bj  the  conductor ; 
and  the  company  is  not  responsible  for  the  results  of  a  sudden,  unlooked-fov 
and  violent  attack  committed  by  him  on  a  fellow-passenger. 

P.,  accompanied  by  two  ladies,  was  riding  in  a  street  car,  when  F.,  who  was 
intoxicated,  got  upon  the  car  and  made  insulting  remarks  and  signs  to  the 
ladies.  The  attention  of  the  conductor  was  called  to  this,  and  he  told  F.  to 
be  quiet.  F.  then  made  threats  of  violence  against  P.,  but  in  a  voice  so  low 
that  the  conductor  did  not  hear.  F.  then  went  out  upon  the  front  platform 
and  remained  qulet»  When  the  car  stepped  to  allow  P.  and  the  ladies  to 
alight,  F.  seised  the  car  hook,  ran  to  the  back  platform,  and  struck  P.  blows 
on  the  head  from  which  he  subsequently  died.  RM^  that  the  railroad 
company  was  not  liable. 

Action  by  EUen  S.  Putnam,  as  administratrix,  against  ih€ 
Broadway  and  Seyenth  Avenue  Railroad  Company  to  recover  for 
the  death  of  Avery  D.  Putnam,  plaintiff's  intestate,  who  was  killed 
by  William  Foster,  the  deceased  and  Foster  being  at  the  time  fel- 
low-passengers on  defendant's  street  car. 

It  appeared  that  Putnam,  in  company  with  two  ladies,  was  rid- 
ing  in  the  car,  when  Foster,  who  was  intoxicated,  got  on  the  car 
and  rode  quietly  on  the  front  platform.  He  afterward  went  inside 
and  made  insulting  remarks  and  signs  to  the  ladies.  Putnam  called 
the  conductor  to  keep  ^'  this  man  quiet''  The  conductor  told 
Foster  to  ^'  sit  down  and  be  quiet,"  and  went  back  to  the  rear 
platform.  Foster  then  threatened  Putnam  with  violence,  in  a  tone 
of  voice  so  low  that  the  conductor  did  not  hear.  Foster  went 
again  upon  the  front  platform  and  remained  quiet  When  the  oar 
stopped  to  allow  Putnam  and  the  ladies  to  leave,  Foster  seized  the 
car  hook,  and,  running  to  the  back  platform,  assaulted  Putnam  as 
he  was  assisting  his  companions  to  alight,  and  struck  him  two 
blows,   from  the   effects  of   which  Putnam  subsequently  died. 
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Plaintiff  obtained  judgment,  which  was  affirmed  at  general  term. 
The  defendant  appealed  to  this  court 

John  M.  Scribner,  Jr.,  for  appellant.  Plaintiff's  intestate  was 
^Ity  of  contributory  negligence  which  relieved  defendant  from 
liability.  Siner  v.  01.  W.  R.  R.  Co.,  L.  R.  (4  Ex.)  117 ;  WyckojJ 
V.  Queens  Co.  F.  Co.,  52  N.  Y.  32 ;  S.  C,  11  Am.  R.  650 ;  Ernst  v. 
H.  R.  R.  A,  39  N.  Y.  68  ;  Havens  v.  Erie  A,  41  id.  298.  If  Put 
nam's  death  was  owing  to  any  willful  act  on  the  part  of  either  driver 
or  conductor,  defendant  is  not  responsible.  Isaacs  v.  Third  Ave. 
R.  R.y  47  N.  Y.  122  ;  WhitiakerY.  Eighth  Ave.  R.  R.,  54  id.;  McAfa- 
nus  V.  Cricket,  1  East,  106 ;  Wright  v.  Wilcox,  19  Wend.  343  ; 
Vanderbilt  v.  Rich.  Turn.  Co.,  2  N.  Y.  479  ;  Clark  v.  Met.  Bk., 
3  Duer,  241 ;  Hibbard  v.  N.  Y.  d  E.  R.  R.,  15  N.  Y.  467  ;  Mali 
V.  Lord,  39  id.  383  ;  Fraser  v.  Freeman,  43  id.  566  ;  PouUon  v. 
Land.,  etc.,  R.  R.,  %  h.  "R.  ((^  B.)  534  ;  Roe  v.  Birkenhead,  etc., 
R.  R.,  21  id.  (Exch.)  9 ;  Lamb  v.  Polk,  9  C.  &  P.  629.  The  law 
looks  at  the  direct  or  proximate  cause  and  not  the  intervening  or 
remote  cause,  and  hence  plaintiff's  cause  should  be  dismissed  for 
remoteness.  Bac.  Max.  Reg.,  1,  A.  D.  1636  ;  Marsden  v.  C.  £  C. 
Ins.  Co.,  L.  R.  (1  0.  P.)  232  ;  Babcock  v.  Mont.  Ins.  Co.,  4  Com. 
S35  ;  BigeUyw  v.  Reed,  51  Me.  325  ;  R.  R.  Co.  v.  Reeves,  10  Wall. 
191 ;  3  Pars,  on  Cont  178,  180 ;  Sharp  v.  Powell,  L.  R.  (7  0.  P.) 
253 ;  Morrisons.  Davis,  20  Penn.  St.  171  ;  Denny  v.  N.  Y.  C.  R. 
R.,  13  Gray,  481 ;  Adatns  v.  L.  <§  Y.  R.,  L.  R.  (4  O:  P.)  789; 
People  J.  Mayor  of  Albany,  5  Lans.  529  ;  Ryan  v.  N.  Y.  C.  R.  R., 

35  N.  Y.  210;  Costigan  v.  M.  it  H.  R.  R.,  2  Den.  609  ;  Mott  v.  H. 
R.  R.  R.,  1  Robt  585 ;  McOrew  v.  Stone,  53  Penn.  St  436. 

Jtio.  E.  Parsons,  for  respondent  Railroad  companies  are  held 
to  the  strictest  diligence  to  protect  the  lives  and  safety  of  their  pas- 
sengers. Caldwell  v.  Murphy,  1  Duer,  233  ;  C.  di  A.  R.  R.  v. 
Burke,  13  Wend.  611-626 ;  AUen  v.  N.  Y.  C.  R.  R.,  26  N.  Y.  102 ; 
Stokes  V.  SaUonstall,  13  Pet  181 ;  Maverick  v.  Eighth  Ave.  R.  R, 

36  N.  Y.  378  ;  Curtiss  v.  Roch.  d  Syr.  R.  R.,  20  Barb.  282  ;  Hege^ 
man  v.  West.  R,  8  Kern.  9  ;  Orote  t.  C.  d  H.  R.  R.,  2  Exch.  251 ; 
P.4tRRR.Y.  Derby,  14  How.  (U.  S.)  467 ;  Steamboat  N.  W.  v. 
K.,  16  id.  469  ;  Brown  v.  IT.  Y.  C.  R.  R,  34  N.  Y.  404  ;  Flint  v, 
y.  &  Y.  Tr.  Co.,  34  Conn.  564  ;  S.  C,  6  Blatch.  158  ;  Norwich  Tr 
Co.  y.   Flint,  13  Wall.  3  ;    Ooddard  v.   O.  Tk.  R.,  57  Me.  202 : 
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Isaacs  T.  Third  Ave.  R.  R.,  47  N.  Y.  122  ;  SAerley  v.  BiUingSy  8 
Bush  (Ky.),  U7;  P.  F.  W.  £  C.  R.  R.  v.  Hind,  7  Am.  L.  R  (N. 
S.)14. 

Allbk,  J.  The  questionB  presented  upon  this  appeal  aare 
founded  upon  ezoeptions  to  the  refusal  to  nonsuit  the  plaintiff  at 
the  close  of  the  trial.  If  the  evidence,  upon  any  view  that  can  be 
taken  of  it,  entitled  th^  plaintiff  to  aTordiot,  the  judgment  must  be 
affirmed.  The  case  was  submitted  to  the  jury  with  great  faimeas, 
and  with  accurate  instructions  as  to  the  law,  if  there  was  in  truth 
any  evidence  of  a  neglect  of  duty,  or  want  of  care  on  the  part  of 
the  servants  and  agents  of  the  defendant  to  which  the  injury  to  and 
death  of  the  plaintiff's  intestate  could  legally  be  attributed. 

The  cases  bearing  upon  the  liability  of  railway  companies,  and 
other  carriers  of  human  beings  as  passengers  for  hire,  for  any 
defect  in  their  roadways,  carriages  and  other  vehicles  of  transport 
tation,  any  neglect  or  want  of  care  by  themselves,  their  agents  or 
servants  in  the  performance  of  the  service  undertaken,  and  for 
injuries  caused  by  or  resulting  directly  from  the  acts  of  the  carrier 
or  his  servants,  either  to  the  passenger  or  third  persons,  may  be 
laid  out  of  view,  except  as  they  serve  to  indicate  the  stiingency 
and  extent  of  the  liability  imposed  by  law  upon  carriers,  and  the 
extreme  care  and  diligence  required  of  them,  in  all  that  concerns 
their  own  acts  and  the  agencies  and  means  employed  by  them. 
The  acts,  neglects  and  omissions  complained  of  here,  upon  which 
the  action  is  based,  do  not  come  within  either  class  of  cases  referred 
to.  The  passenger  was  carried  in  a  safe  and  proper  manner,  and 
there  is  no  complaint  of  injury  from  any  defect  in  the  means 
of  conveyance,  or  any  act  or  omission  of  duty  on  the  part  of  the 
servants  of  the  company  in  respect  to  the  plaintiff'^  intestate  per- 
sonally. The  wrong  and  injury  complained  of  is  the  wanton  and 
unprovoked  as  well  as  unlooked-for  attack  of  a  fellow-passenger, 
resulting  in  the  death  of  the  individual  assailed,  and  the  defend- 
ant is  sought  to  be  charged  for  the  resulting  damages  on  the  ground 
that  the  servants  and  agents  of  the  company,  in  chai^  of  the  car, 
negligently  and  improperly  omitted  to  exercise  police  powen  with 
which  they  are  invested  for  the  protection  of  well-disposed  and 
peaceable  passengers. 

'  There  is  no  such  privity  between  a  railway  company  and  a  pas- 
senger as  to  make  it  liable  for  the  wrongful  acts  of  the  passenger 
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apon  any  principle.  Pittsburgh^  F,  W.  £  C.  R.  Co.  v.  Hinds,  53 
Penn.  St.  512.  Bat  a  railroad  comxMuij  has  the  power  of  refiu- 
ing  to  receive  as  a  passenger,  or  to  expel  any  one  who  is  drunk, 
4li8orderly  or  riotous,  or  who  so  demeans  himself  as  to  endanger  the 
safety  or  interfere  with  the  reasonable  comfort  and  conyenience  of 
the  other  passengers,  and  may  exert  all  necessary  power  and  means 
to  eject  from'  the  cars  any  one  so  imperiling  the  safety,  or  annoy- 
ing others ;  and  this  police  power  the  conductor,  or  other  servant 
of  the  company  in  charge  of  the  car  or  train,  is  bound  to  exercise 
with  all  the  means  he  can  command,  whenever  occasion  requires. 
If  this  duty  is  neglected  without  good  cause,  and  a  passenger 
receives  injury,  which  might  have  been  reasonably  anticipated  or 
naturally  expected,  from  one  who  is  improperly  received,  or  per- 
mitted to  continue  as  a  passenp:er,  the  carrier  is  responsible.  Pitts- 
burghy  F.  W.  <6  C,  R.  Co.  v.  Hinds,  supra ;  Flint  v.  Norvneh  and 
N.  Y.  Transportation  Co.,  34  Conn.  654 ;  6  Blatch.  C.  C.  158. 
In  the  case  first  cited,  a  passenger  was  seriously  injured  by  a  large 
body  of  drunken  and  riotous  persons,  who  came  upon  the  ti*ain  in 
defiance  of  the  conductor  in  charge  ;  and  the  court  in  banc  held 
that,  upon  the  evidence  in  that  case,  the  only  question  which  should 
have  been  submitted  to  the  jury  was  whether  the  conductor  did  all 
lie  could  to  quell  the  riot  and  eject  the  rioters,  and  that  if  he  did 
not  the  company  was  liable.  The  judge  at  nisiprius  having  sub- 
mitted other  questions,  to  wit,  whether  the  conductor  allowed 
improper  persons  on  the  train,  and  whether  he  allowed  more  per- 
sons on  the  train  than  was  proper,  a  verdict  for  the  plaintiff  was 
set  aside,  and  a  venire  de  novo  ordered.  In  the  other  case,  the 
action  was  for  an  injury  received  by  the  plaintiff,  a  passenger  on 
the  defendants'  steamboat,  from  the  falling  and  consequent  dis- 
charge of  a  loaded  musket,  by  one  of  a  great  number  of  riotous  and 
drunken  soldiers  engaged  in  an  affray,  and  occupying  a  part  of  the 
boat  assigned  to  passengers,  the  plaintiff  being  suffered  to  enter  the 
boat  and  pass  to  this  part  of  it  without  any  warning  from  the 
officers  of  the  boat,  or  others,  of  the  presence  of  these  soldiers,  and 
the  defendants  making  no  effort  to  preserve  the  peace  or  remove 
the  offenders.  Upon  conflicting  evidence  the  jury  found  for  the 
plaintiff.  Judge  Shipman,  in  his  charge  to  the  ]ury,  instructed 
them  that  *^  the  defendants  were  bound  to  exercise  the  utmost  vigi- 
lance in  maintaining  order,  and  guarding  the  passengers  against 
violence,  from  whatever  source  arising,  which  might  reasonably  be 
Vol.  XIV.  —  25 
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ftntioipated,  or  naturally  be  expected  to  occur  in  view  of  all  the  cir- 
cumstances, and  of  the  number  and  character  of  the  persons  on 
bom'd/'  This,  as  a  rule  of  duty  and  liability,  is  in  strict  analogy 
and  consistent  with  the  rules  by  which  the  liability  of  common 
carriers  of  persons  for  hire  is  determined  in  other  cases,  and  seems 
to  be  well  expressed  and  properly  limited.  It  may  be  conceded 
that  Foster,  the  individual  who  inflicted  the  injury  resulting  in 
the  death  of  the  plaintiff's  intestate,  was  drunk  when  he  came  on 
the  car  ;  but  so  long  as  he  remained  quietly  by  the  driver  on  the 
platform,  neither  entering  the  car,  nor  molesting  or  annoying  the 
passengers  in  any  way,  there  was  no  occasion  for  removing  him,  and 
the  conductor  would  not  have  been  justified  in  refusing  to  permit 
nim  to  remain  as  a  passenger.  The  fact  that  an  individual  may  have 
drank  to  excess  will  not,  in  every  case,  justify  his  expulsion  from 
a  public  conveyance.  It  is  rather  the  degree  of  intoxication,  and 
its  effect  upon  the  individual,  and  the  fact  that,  by  reason  of  the 
intoxication,  he  is  dangerous  or  annoying  to  the  other  passengers, 
that  gives  the  right  or  imposes  the  duty  of  expulsion. 

While  Foster  remained  on  the  platform  of  the  car,  neither  inter- 
fering with  or  noticing  the  other  passengers,  there  was  nothing  to 
indicate  to  the  conductor  that  his  presence  was  offensive  to  the 
passengers,  or  that  there  was  danger  of  harm  to  any  one  from  him. 
There  was  during  that  time  no  occasion,  and  would  have  been  no 
propriety,  in  causing  his  removal  from  the  car.  He  did,  however, 
thereafter  make  himself  peculiarly  obnoxious  to  the  other  passen- 
gers, and  by  his  conduct  and  demeanor  grossly  insult  and  annoy 
them,  and  gave  occasion  for  the  exercise  of  the  power  of  removal, 
had  the  conductor  seen  fit,  or  been  called  upon  to  exercise  it;  and 
had  he  continued  his  annoying  practices,  the  conductor  would  have 
been  faithless  to  his  duty,  had  he  suffered  him  to  remain  on  the 
car.  After  Foster  came  into  the  car^  and  insulted  and  intimidated 
the  females  under  the  protection  of  the  deceased,  the  latter 
appealed  to  the  conductor,  not  to  exclude  Foster  from  the  car,  but 
to  make  him  be  quiet,  and  the  conductor  directed  him  to  sit  down 
and  be  quiet,  and  he  did  thereupon  take  a  seat  on  the  opposite  side 
of  the  car  from  the  females,  and  near  the  deceased,  and  after 
remaining  there  a  short  time  left  the  car,  and  took  his  place  on 
the  front  platform,  the  front  door  of  the  car  being  closed,  and, 
during  the  residue  of  the  passage  to  Forty-sixth  street,  ga'-e  no 
occasion  of  complaint,  so  far  as  appears.    He  was  during  that  time 
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peaceable  and  inoffensive.  Daring  this  latter  part  of  the  ride 
there  was  no  occasion  for  removing  him  from  the  car^  unless  the 
occasion  and  a  necessity  for  such  removal  was  furnished  by  nis 
prenoas  conduct,  showing  that  he  was  a  dangerous  or  improper 
person  to  remain.  He  had  ceased  to  address  or  in  any  way  to 
insult  or  annoy  the  females,  upon  being  requested  by  the  conductoi 
to  sit  down  and  be  quiet;  and  his  ready  compliance  with  that 
request,  and  his  taking  his  place  soon  thereafter  on  the  platform,, 
and  proceeding  quietly  and  peaceably  on  his  journey,  was  some 
evidence  that  there  was  no  reason  to  apprehend  a  renewal  of  hik 
insults  in  that  direction,  and  justified  the  conductor  in  at  least 
giving  him  the  benefit  of  a  further  probation.  This  was  precisely 
m  accord  with  the  suggestion  of  the  deceased;  neither  he  nor  the 
conductor  apprehending  any  serious  harm  or  injury,  certainly  not 
a  wanton  and  murderous  attack  upon  any  one  with  a  dangerous 
weapon.  It  is  true  that,  on  taking  his  seat,  he  did  not  observe  the 
strictest  rules  of  propriety,  and,  by  putting  his  feet  on  the  seat, 
violated  good  taste  and  good  manners;  but  it  was  not  an  offense  of 
which  the  passengers  could  very  seriously  complain,  or  which 
essentially  violated  their  rights,  so  long  as  there  was  abundant  room 
for  all,  and  there  was  no  indecency  in  the  position  This  breach 
of  good  manners  certainly  did  not  tend  to  show  that  he  was  a 
dangerous  man,  and  was  condoned  by  his  subsequent  withdrawal 
from  the  seat  and  the  body  of  the  car  entirely.  It  is  also  in  evi- 
dence that,  while  seated  near  the  deceased,  he  directed  abusive 
language  to  him,  and  made  threats  indicating  an  intent  to  do  him 
some  bodily  harm  before  he  left  the  car.  But  all  this  was  in  an 
under  tone,  and,  so  far  as  appears,  was  unheard  by  the  conductor, 
occupying  his  proper  place  on  the  rear  platform,  and  neither  the 
deceased  nor  any  one  else  called  the  attention  of  the  conductor  to 
it.  It  was  probably  treated  with  indifference  by  the  deceased  and 
all  who  heard  it,  and  regarded  as  the  maudlin  and  senseless  gabble 
of  a  drunken  man,  unworthy  of  notice,  and  incapable  of  creating 
any  apprehension  of  danger  or  harm.  But  be  this  as  it  may,  there 
18  no  evidence  to  justify  an  inference  that  the  conductor  did  hear, 
or  could  have  heard  or  known  of  the  abuse  or  threat,  so  that  to 
him  they  were  not  evidence  that  he  was  an  unsafe  and  dangerous 
num,  or  that  there  was  any  reason  to  apprehend  injuiy  to  the  other 
fassengers  from  him  or  his  acts. 
The  conductor  was  only  called  upon  to  act  upon  improprieties  ot 
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offenses  witnessed  by  him,  or  made  known  to  him  in  some  other 
way,  and  the  defendants  can  only  be  charged  for  neglect  of  some 
duty  arising  from  circumstances  of  which  the  conductor  was  cog- 
nizant, or  of  which  he  ought,  in  the  discharge  of  hie  duties  as 
conductor,  to  have  been  cognizant 

There  was  no  eyidence  tending  to  show  that  the  conductor  was 
in  fault  for  not  removing  the  person  of  Foster  from  the  car.  He 
exerted  his  police  powers  by  causing  him  to  desist  from  his  oiSen- 
sive  acts  and  approaches  toward  the  females,  and  supposed  that  he 
had  done  all  that  was  necessary  to  preserve  the  peace  and  keep  good 
order  upon  the  car,  to  secure  the  other  passengers  against  further 
annoyance,  as  well  as  all  that  the  deceased  asked  him  to  do.  If 
the  peace  could  be  preserved  and  the  quietness  and  comfort  of  the 
passengers  could  be  secured,  as  he  supposed  he  had  done,  without 
the  expulsion  ef  the  offender,  the  conductor  could  hardly  have  been 
called  upon  to  proceed  to  extremities  and  put  the  latter  from  the 
car  by  force.  An  unnecessary  resort  to  force,  in  ejecting  a  pas- 
senger  from  the  car,  might  have  given  the  passengers,  male  as  well 
as  female,  more  pain  and  annoyance  than  would  the  mere  presence 
of  a  drunken  man,  and  possibly  might  have  seriously  imperiled 
their  persons.  There  was  no  evidence  of  any  neglect  of  duty  on  tlie 
part  of  the  conductor  in  omitting  to  remove  the  person  of  Foster 
from  the  cars ;  and  whatever  may  be  the  duties  or  powers  of  the 
driver,  except  as  he  is  in  subjection  to  the  conductor,  there  is  no 
evidence  that  he  had  any  notice  or  knowledge  of  any  impropriety 
of  conduct  or  the  threatening  language  on  the  part  of  Foster, 
except  as  he  must  have  witnessed  what  passed  before  Foster  entered 
the  car.  There  is  no  evidence  that  he  had  knowledge  of  what 
transpired  within  the  car ;  and  after  Foster's  return  to  the  plat- 
form, there  was  nothing,  so  far  as  appears,  to  excite  alarm,  or  create 
apprehension  of  danger  or  disturbance  or  annoyance  of  any  kind« 
There  was  an  entire  absence  of  evidence  of  any  connection  or  com- 
plicity of  the  driver  with  Foster,  or  that  the  driver  was  responsible 
for  the  possession  by  the  latter  of  the  iron  instrument  with  which 
the  blows  were  inflicted  that  caused  the  death  of  Putnam.  There 
was  no  proof  from  whence  or  of  whom  Foster  obtained  it,  and  none 
to  show  that  the  driver  either  acquiesced  in  or  assented  to  the  taking 
of  it  by  Foster,  or  that  he  knew  that  Foster  had  it.  There  was  no 
evidence  of  negligence  or  omission  of  duty,  or  want  of  proper  care 
and  vigilance  on  the  part  of  the  servants  and  agents  of  the  company 
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in  prcserving  order  and  keeping  the  peace  on  the  cars,  and  protect- 
ing the  passengers,  to  be  submitted  to  the  jnry ;  most  certainly, 
none  connected  with  the  attack  npon  and  death  of  the  intestate,  or 
to  which  it  can  be  legally  or  logically  traced.  The  rule  cannot  be 
better  or  more  concisely  expressed  than  as  stated  by  Judge  Ship- 
HAK  in  Flint  v.  Norwich  d'  N.  Y.  Transportation  Co,,  supra: 
'*  That  for  any  neglect  or  omission  of  duty  in  the  preservation  of 
order  and  the  removal  of  dangerous  and  offensive  persons  by  the 
owner  of  a  public  conveyance  for  the  transportation  of  passengers, 
or  his  servants  or  agents,  the  carrier  is  liable  for  any  injury  to  other 
passengers  which  might  reasonably  be  anticipated,  or  naturally  be 
expected  to  occur  in  view  of  all  the  circumstances,  and  of  the  num- 
ber and  character  of  the  persons  on  board."  It  does  not  follow  and 
cannot  be  presumed  that  because  a  man  is  drunk,  and  is,  in  that 
condition,  offensive  to  others,  as  well  by  his  demeanor  as  in  his 
apx)earance,  that  he  is  a  dangerous  man,  and  that  his  presence 
imi)erils  the  safety  of  others ;  that  because  he  is  drunk  he  may 
violently  assault  or  murder  others  without  provocation. 

If  there  was  any  thing  in  the  condition,  conduct,  appearance  or 
manner  of  Foster  from  which  the  jury  could  reasonably  infer  that 
there  was  reason  to  expect  or  anticipate  an  attack  upon  the 
deceased,  or  any  other  passenger,  either  while  upon  the  car  or  in 
the  act  of  leaving,  the  facts  authorizing  such  inference  should 
have  been  proved,  and  knowledge  of  them  brought  home  to  the 
conductor.  The  injury  to  and  death  of  Mr.  Putnam  was  imme^ 
diately  and  directly  caused  by  the  murderous  attack  of  Foster,  and 
the  carriage  of  the  murderer  by  the  defendant  had  no  connection 
with  and  did  not  cause  the  act  or  directly  contribute  to  it. 

It  is  said  in  McGrew  v.  Stone,  53  Penn.  St.  436,  that  the  gen-' 
eral  rule  is  that  a  man  is  answerable  for  the  consequences  of  a  fault, 
which  are  natural  and  probable  ;  but  if  his  fault  happen  to  concur 
with  something  extraordinary  and  not  likely  to  be  foreseen,  he  will 
not  be  answerable. 

BoYTLL,  Ch.  J.,  in  Sfmrp  v.  Powell,  L.  R,  7  C.  P.  253,  uses  this  lan- 
guage :  "  No  doubt  one  who  commits  a  wrongful  act  is  responsible 
for  the  ordinary  consequences  which  are  likely  to  result  therefrom  ; 
but  generally  speaking  he  is  not  liable  for  damage  which  is  not 
the  natural  or  ordinary  consequence  of  such  an  act,  unless  it  be 
sJmiwb  tlwt  he  knows  or  has  reasonable  means  of  knowing  that  con- 
■eqnenoefl  not  nraally  resulting  from  the  act  are,  by  reason  of  some 
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existing  cause,  likely  to  intervene  so  as  to  occasion  damage  to  a  third 
person."  The  law  ordinarily  looks  only  to  the  proximate  cause  of 
an  injury,  in  holding  the  wrong-doer  liable  to  an  action ;  and  if 
the  damage  is  not  the  probable  consequence  of  a  wrongful  act,  it  is 
not  the  proximate  cause,  so  as  to  make  the  wrong-doer  liable.  See 
Marsden  v.  City  and  County  Assurance  Co.,  L.  R,  1  G.  P.  232 , 
Bigelofo  y.  Reed,  51  Me.  325 ;  Railroad  Co.  v.  Beeves^  10  WalL 
176.  This  is  the  rule  in  cases  of  tort,  when  the  conduct  of  the 
defendant  cannot  be  considered  so  morally  wrong  or  grossly  negli- 
gent as  to  give  a  right  to  yindictive  or  exemplary  damages. 
Baldwin  v.  U.  S.  TeL  Co.,  45  N.  Y.  744;  S.  C,  6  Am.  R.  165 ; 
Boyle  V.  Brandon,  13  M.  &  W.  738. 

The  assault  by  Foster  upon  the  deceased  could  not  have  been 
foreseen,  and  it  was  not  the  reasonable  or  probable  consequence  of 
the  omission  of  the  conductor  to  eject  him  from  the  car,  and  upon 
principle  as  well  as  upon  authority  the  injury  was  too  remote  to 
oharge  the  defendant  for  the  damages.  In  Scott  v.  Shepherd, 
2  W.  BL  892 ;  Ouille  v.  Swan,  19  Johns.  381,  and  Vandetiiurgh  y. 
Truax,  4  Den.  464,  the  injuries  were  held  to  be  the  natural  and 
direct  result  of  the  conduct  of  the  party  charged,  although  he  did 
not  intend  the  particular  injury  which  followed. 

There  was  no  eyidence  to  carry  the  case  to  the  jury,  and  the 
motion  for  a  nonsuit  should  have  been  granted. 

The  judgment  must  be  reyersed,  and  a  new  trial  granted. 

All  concur. 

Judgment  renened. 


POPB  y.  OoLB,  appellant 
(»  K.  T.  m.) 

PmriiieriMpdd^^lialrilUff  of  rtpr^umUOkue  ^  deceased  paHner. 

Aa  aetion  will  Ue  against  the  lepreaentatiyes  of  a  deoMoed  partner  for  the 
reoovery  of  a  partnership  debt,  after  the  recovery  of  a  judgment  therefoi 
agidnst  the  survivor,  and  the  return  of  an  execution  thereon  unaatlflfled* 
notwithstanding  it  may  be  shown  that  the  survivor  had  property  out  of 
which  the  execution  might  have  been  satisfied,  which  was  not  discovered 
by  the  sheriff. 
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AonOK  by  Oharles  G.  Pope  and  others  against  Ann  J.  Oole, 
ezecatriz  of  Lewis  K.  Cole,  to  recover  a  debt  of  the  firm  of  Draper 
ft  Cole,  of  which  defendant's  testator  was  a  partner.  A  judgment 
had  been  recoyered  by  plaintiff  for  the  same  debt  against  Draper, 
the  sorviying  partner,  bat  the  execution  thereon  had  been  returned 
unsatisfied.  At  the  trial,  defendant  moved  for  a  dismissal  of  the 
complaint,  on  the  ground  that  the  insolvency  of  the  surviving  part- 
ner was  not  alleged.  The  motion  was  denied.  Evidence  was  then 
introduced  to  show  that  Draper  had  property  sufficient  to  satisfy 
the  judgment,  which  the  sheriff  did  not  discover.  The  court  ruled 
that,  in  the  absence  of  collusion,  the  sheriff's  return  was  sufficient 
to  sustain  the  action.  Judgment  for  plaintiff  was  affirmed  at  gen* 
eral  term.     The  defendant  appealed  to  this  court 

Isaac  2>.  Oarfield,  for  appellant.  No  action  at  law  can  be  main- 
tained against  the  personal  representatives  of  a  deceased  partner  to 
recover  a  debt.  Egbert  v.  Woody  3  Paige,  517  ;  Lawrence  v.  True' 
ieeSy  etc.y  2  Den.  577.  The  remedy  is  in  equity,  and  does  not  exist 
unless  the  surviving  partner  is  insolvent.  Bloodgood  v.  Bruen, 
8  N.  T.  371 ;  Lawrence  v.  TrusteeSy  etc.,  11  Paige,  80 ;  Hamersly  v. 
Lamberty  2  Johns.  Gh.  508 ;  Voorheee  v.  Baxtery  18  Barb.  592. 
This  msoivency  must  be  alleged  and  proven.  Lawrence  v.  Trueteesy 
etc.y  2  Den.  577.  Pleadings  should  state  facts,  and  not  the  evidence 
of  facts.  Code,  §  142,  sub.  2 ;  Woodin  v.  SnoWy  10  How.  48 ;  Hyatt 
V.  McMahoUy  25  Barb.  457.  The  complaint  must  state  every  fact 
which  plaintiff  must  prove,  and  which  defendant  has  a  right  to  con- 
trovert by  his  answer.  Alien  v.  Pattereony  7  N.  Y.  476  ;  Bailey  v. 
RydcTy  10  id.  363. 

Frank  ffiscock,  for  respondents.  The  return  of  the  execution 
against  the  surviving  partner,  unsatisfied,  proved  plain ti&'  remedy 
at  law  had  been  exhausted,  and  warranted  their  recovery.  Voorhis 
V.  ChiUPs  JBxr.y  17  N.  Y.  354,  356  ;  Richter  v.  Pqppenhausen,  42 
id.  373,  376.  It  was  proper  to  prove  the  return  of  the  execution 
nulla  bona  against  Draper.  Beardeley  Scythe  Co.  v.  Fostery  36  N. 
Y.  561,  563.  The  sheriff's  return  of  execution,  unsatisfied,  was 
the  best  evidence  of  this.  McElwain  v.  WiUiSy  9  Wend.  548,  559, 
569 ;  Dunlevy  v.  Talltnadge,  32  N.  Y.  457.  In  the  absence  of 
fraud  or  collusion  the  sheriff's  return  is  conclusive.  Evans  v. 
ParheVy  20  Wend.  622 ;  Forbes  v.  Logan,  4  Bosw.  475 ;  affirmed. 
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25  N.  Y.  430,  437,  438  ;  Waldon  v.  Davidson,  15  Wend.  575,  577 , 
Henderson  t.  Cairns,  14  Barb.  15,  25. 

Qboteb,  J.  The  queation  arising  upon  the  exceptions  in  this 
eaae  is  whether  an  action  will  lie  against  the  representatives  of  a 
deceased  partner  for  the  recovery  of  a  partnership  debt,  after  the 
recovery  of  a  judgment  therefor  against  the  survivor,  and  the 
return  of  an  execution  thereon  unsatisfied,  notwithstanding  it  may 
be  shown  that  the  survivor  had  property  out  of  which  the  execution 
might  have  been  satisfied,  which  was  not  discovered  by  the  sheriff. 
The  position  of  the  counsel  for  the  appellant,  that  this  is  not  a 
suit  by  a  judgment  creditor  to  obtain  payment  of  his  judgment 
out  of  the  property  of  his  debtor,  which  cannot  be  seized  upon 
execution,  is  correct.  In  this  class  of  cases  the  counsel  concedes 
that,  in  the  absence  of  collusion  by  the  plaintiff,  the  return  upon 
the  execution  issued  to  the  proper  county  is  conclusive  evidence, 
and  he  might  have  added,  the  only  competent  evidence,  that  the 
legal  remedy  has  been  exhausted;  at  common  law,  when  one  joint 
debtor  died,  the  remedy  at  law  could  only  be  had  against  the  sur- 
vivor. The  estate  of  the  deceased  was  only  liable  in  equity  for  the 
payment  of  the  debt.  The  Trustess  of  the  LetxJce  and  Watts 
Orphan  House  v.  Lawrence,  11  Paige,  80;  Same  Ca^e  in  error,  2 
Denio,  577,  and  cases  cited.  The  same  rule  applied  to  the  case  of 
a  deceased  partner.  Cases  supra.  This  was  formerly  the  rule  in 
England.  The  rule  there  as  to  a  deceased  partner  has  been  some- 
what changed,  upon  the  theory  that  partners  were  severally  as  well 
as  jointly  liable  for  the  payment  of  the  partnership  debts.  This 
change  has  not  been  adopted  in  this  State.  See  cases  supra,  and 
Orant  v.  Shurter,  1  Wend.  148.  To  enable  a  partnership  creditor 
to  maintain  an  action  against  the  representatives  of  a  deceased 
partner,  he  must  show  an  inability  to  collect  his  debt  from  the  sur- 
vivor. Voorhis  v.  Childs,  17  N.  Y.  354;  Richter  v.  Poppenhausen, 
42  id.  373.  But  when  such  inability  is  shown,  the  action  may  be 
maintained.  The  counsel  for  the  appellant  insists  that  the  only 
mode  of  showing  such  inability  is  to  aver  and  prove  the  actual 
insolvency  of  the  survivor.  His  argument  is  that,  inasmuch  as 
the  legal  title  to  all  the  partnership  assets  vests  in  the  survivor, 
Aud  that  these  are  the  primary  fund  for  the  payment  of  the  part- 
nership debts,  equity  will  not  enforce  payment  of  such  debts  from 
the  estate  of  the  deceased  until  actual  insolvency  of  the  6Ui*vivoi 
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is  cfitabliBhed.  But  we  have  already  seen  that  payment  of  a  joint 
debt,  when  no  partnership  between  the  debtors  ever  existed,  can 
be  enforced  oat  of  the  estate  of  one  of  the  deceased  debtors  nnder 
the  same  circumstances  only  as  in  the  case  of  partners,  that  is,  by 
showing  an  inability  to  collect  the  debt  from  the  snrriYor.  This  is 
90,  irrespective  of  the  question  whether  there  was  at  the  time  of  the 
death  of  the  joint  debtor  any  joint  property  owned  by  the  debtors 
which  vested  in  the  survivor.  A  surviving  partner  is  equally  liable 
at  law  for  the  payment  of  the  entire  copartnership  debts,  although 
there  were  no  assets  of  the  firm  at  the  time  of  the  decease  of  his  part- 
ner, as  though  such  assets  were  ample  for  that  purpose.  This  shows 
that  the  reason  assigned  by  the  counsel  for  the  rule  is  not  the  true 
one.  That  reason  was  given,  by  some  of  the  judges  in  the  cases  above 
referred  to,  for  not  adopting  the  later  English  doctrine,  holding 
partners  severally,  as  well  as  jointly,  liable  for  the  debts  of  the 
firm,  and,  upon  this  ground,  sustaining  actions  against  the  repre- 
sentatives of  the  deceased  partner  for  the  recovery  of  the  debts  of 
the  firm,  wholly  irrespective  of  the  ability  of  the  survivor  to  paj 
them.  The  legal  remedy  upon  all  joint  obligations,  in  case  of  the 
death  of  one  or  more,  could,  by  the  common  law,  be  had  only 
against  the  survivors.  The  estate  of  the  deceased  was,  at  law,  dis- 
charged, but  equity  held  such  estates  liable.  The  creditor's  case, 
then,  was  this:  He  had  a  legal  remedy  against  the  survivor  for  the 
collection  of  his  debt,  and  a  lien  in  equity  upon  the  estate  of  the 
deceased.  But  courts  of  equity,  as  a  general  rule,  would  not 
entertain  an  action  in  case  there  was  an  adequate  legal  remedy,  by 
which  full  redress  could  be  obtained.  Ilence,  it  followed  that,  to 
enable  a  creditor  to  collect  his  debt  in  equity  from  the  estate  of  a 
deceased  joint  debtor,  he  must  show  that  he  could  not  collect  it  by 
proceedings  at  law  against  the  survivor.  It  was  held  sufficient^ 
for  this  purpose,  to  aver  and  prove  the  insolvency  of  the  survivor. 
Hence,  this  averment  will  be  found  in  the  reported  cases.  But 
the  want  of  an  adequate  legal  remedy  is  equaUy  manifest  where 
that  has  been  resorted  to  by  the  creditor  in  good  faith,  and 
exhausted,  without  obtaining  satisfaction.  It  has  there  been 
Jemonstrated  that  there  is  no  such  remedy,  and  the  creditor  may 
then  avail  himself  of  the  equitable  liability  of  the  estate  of  the 
deceased  debtor.  All  this  has  been  done  by  the  plaintiffs  in  this 
case. 
It  is  now  said,  by  the  counsel  for  the  appellant,  that  the  plain* 
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tiffs  ought  to  be  precluded  from  this  equitable  remedy,  for  the 
reason  that  the  surviyor  had  property  from  which,  had  the  sherifl 
discoyered  it,  the  execution  might  haye  been  satisfied.  But  the 
plaintiffs  were  not  in  fault  for  the  failure  of  the  sheriff  to  discoyer 
this  property.  They  had  done  all  that  was  required  of  them  when 
they  had  deliyered  the  execution  to  the  sheriff.  It  was  not  their, 
but  the  duty  of  the  sheriff,  to  ascertain  whether  the  debtor  had 
property  to  satisfy  it;  and  when  the  sheriff  returned  that  he  had 
not,  the  legal  remedy  was  exhausted,  and  the  plaintiffs  were  at 
liberty  to  pursue  their  equitable  remedy  against  the  estate  of  the 
deceased.  It  follows  that,  where  the  plaintiff  can  proye  the  insol- 
yency  of  the  suryiyor,  and  thus  show  that  he  has  no  legal  remedy 
for  the  collection  of  his  debt  against  him,  he  may  proceed  to 
enforce  payment  from  the  estate  of  a  deceased  partner,  or  other 
joint  debtor,  without  bringing  an  action  against  the  suryiyor,  or 
he  may  exhaust  his  legal  remedy  against  the  suryiyor,  and  then 
proceed  against  the  estate  of  the  deceased  debtor.  The  represen- 
tatiyes  of  the  estate  of  the  deceased  debtor  haye  an  adequate 
remedy  against  the  sheriff,  in  case  of  a  wrongful  return  of  the 
execution. 

The  judgment  appealed  from  must  be  aflSrmed^  with  ooets. 

All  oononr;  Akdbbws^  J.,  not  sitting. 

Judgment  qffirm^i. 


CkX)!,  assignee,  appellant^  t.  WmPFUb 

(SSK.T.in.) 

fitritdkHan  of  State  eaurt^  actum  by  asngnee  in  hankrtiptey.    JitdffmmU  If 
coftfeition  —  dtfeeHve  wriflcaHan,    SwarUy  for  ftUwre  ad/wnoei. 

I&  the  ahsence  of  any  thing  limiting  the  jarisdiction  of  a  State  court,  it  has 
power  to  entertain  an  action  by  an  assignee  in  hankraptcy,  to  detennine 
rights  to  property  clHimed  by  him,  or  to  reoover  the  estate  of  the  bankrupt; 
and  the  proyisions  of  the  bankrupt  act  conferring  Jurisdiction  in  such  actioas 
upon  the  federal  courts,  and  declaring  certain  conyeyances  fraudulent  which 
were  not  so  under  the  State  laws,  do  not  exclude  the  Jurisdiction  of  the  State 
courts. 

Hie  yerification  of  the  statement  to  a  judgment  by  confession  was  upon  info^ 
mation  and  belief  only,  which  was  insufficient.  In  an  action  by  the  assignee 
in  bankruptcy  of  the  judgment  debtor  against  the  Judgment  creditor,  to  teat 
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the  validity  of  the  judgment,  hM,  that  the  defendant  was  entitled  to  have 
the  yeiification  amended. 
Bj  eection  882  of  the  New  York  Code  of  Piocedore,  it  is  provided  that  iadg- 
mente  bj  oonfeesion  may  be  entered  without  action,  either  for  money  due 
or  to  become  due.  Judgments  were  oonf eased  by  C.  to  secure  defendants  for 
tiieir  notes  and  other  commercial  paper,  which  they  were  to  advance  to  C.  to 
be  used  in  his  business,  and  which  were  in  fact  so  advanced  and  used. 
SM^  that  the  judgments  were  valid. 

Action  by  William  F.  Cook  as  assignee  of  William  Creasy,  a 
bankrupt,  against  Waters  W.  Whipple  and  others,  to  recover  cer- 
tain sums  of  money  and  the  proceeds  of  certain  sales  of  property 
reoeired  by  defendants  from  Cressy  ;  also  to  set  aside  two  judg- 
ments by  confession  and  the  executions  and  sales  thereon.  The 
case  is  sufficiently  set  forth  in  the  opinion.  Judgment  in  favor  of 
defendants  entered  on  the  report  of  a  referee  was  affirmed  at  gen- 
eral term  ;  whereupon  the  plaintiff  appealed  to  this  court 

Augu8iu9  C.  Hand,  for  appellant.  The  judgments  and  execu* 
tions  and  sale  thereunder  were  invalid,  and  gave  no  title  to  the 
property  sold.  Code,  §  383  ;  Chappel  v.  Chappel,  12  N.  T.  216  ; 
Dunham  v.  Watennan,  17  id.  9 ;  McDowell  v.  Daniels,  38  Barb. 
133 ;  Voorhies'  Code,  1870,  594,  595,  cases  cited ;  Winnebrenner  v. 
Edgerton,  30  Barb.  185  ;  Davis  v.  Morris,  21  id.  152 ;  Clements  t. 
OeraWy  30  id.  325  ;  Boyden  v.  Johnson,  11  How.  503  ;  Harmann  y. 
Weinhart,  11  Abb.  152.  The  facts  constituting  the  liability  in  a 
statement  for  judgment  by  confession  must  be  stated  and  particu- 
larly  shown.  Code,  §  383,  sub.  3  ;  Marks  y.  Reynolds,  12  Abb. 
403 ;  Daley  y.  Matthews,  id.  404,  note ;  Lawless  y.  Hachett,  16  Johns. 
149.  The  verification  could  not  be  amended  by  the  referee,  noi 
by  a  judgment  entered  upon  his  report.  Ingram  y.  Rollins,  33 
N.  Y.  409  ;  Hammond  y.  Bush,  8  Abb.  152  ;  McDonnell  r.  Daniels, 
88  Barb.  143  ;  Winnebrenner  y.  Edgerton,  30  id.  185  ;  Dunham  y. 
Waierman,  17  N.  Y.  9.  No  amendment,  if  allowable,  could  haye 
a  retroactiye  effect  and  preserye  a  judgment  as  a  prior  lien.  Van 
Beck  y.  Sherman,  13  How.  472 ;  Hammond  y.  BtLsh,  8  Abb.  152 ; 
Boyden  y.  Johnson^  11  How.  503 ;  Mitchell  y.  Van  Buren,  27  N.  Y. 
333  ;  Lawless  y.  Haekett,  16  Johns.  149  ;  Johnson  y.  Fillerman, 
13  How.  21 ;  Buchan  y.  Sumner,  2  Barb.  Ch.  165.  When  the 
defendants  receiyed  the  amount  specified  in  the  judgment,  the 
judgments  became  satisfied  and  extinguished.     Kirhy  y.  MarJborCf 
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2  M.  &  S.  18 ;  Truscott  v.  Kinff,  2  Seld.  147 ;  Mead  v.  York,  id* 
449  ;  8  Wend.  417,  and  cases  cited  ;  2  Story's  Eq.  Jur.  459  a,  459  g 
Clayton's  case,  1  Merv.;  Bodenham  t.  Purchas,  2  B.  &  A.  45 
Pattison  v.  JSwZ/,  9  Cow.  747 ;  ShepJierd  v.  Steele,  43  N.  Y.  52 
Allen  T.  (7utoar,  3  Den.  234  ;  U,  S.  v.  KirJcpairick,  9  Wheat  720 
Stone  V.  Seymour,  15  Wend.  19;  2  Poth.  on  Obi.  (by  Evans), 
chap.  1,  art.  7,  §  528,  et  seq.j  Domat  (by  Cashing),  2282.  The 
agreement  of  1867  was  oral,  and  was  not  admissible  to  change  the 
contract  or  affect  the  judgments.  Truscott  t.  King,  2  Seld.  147 ; 
Mead  v.  York,  id.  449  ;  Bunsll  t.  Henry,  1  Sand.  Ch.  34 ;  Diwer 
▼.  McLaughlin,  2  Wend.  596  ;  Lanning  v.  Carpenter,  48  N.  Y. 
408 ;  Knuttle  v.  Newcomh,  22  id.  249,  253  ;  Connor  v.  Hernstein,  6 
Bob.  552.  Plaintiff  can  make  these  objections.  Toof  v.  Martin, 
13  Wall.  146;  ^A;.  of  Leavenworth  v.  Hunt,  11  id.  391;  Bradshaw 
V.  Klein,  1  B.  Eeg.  146;  S.  C,  7  Am.  L.  R.  (N.  S.)  505 ;  /n  re 
Burns,  id.  105 ;  Bankrupt  Act,  §  14 ;  Norris  v.  Denton,  30  Barb. 
117  ;  Kendall  v.  Hodgins,  1  Bosw.  659.  Neither  the  judgments 
nor  the  contract  recited  in  the  last  judgment  authorized  defendants 
to  take  the  lumber.  Edgel  v.  Hart,  5  Seld.  213  ;  Mittnacht  t. 
Kelly,  3  Keyes,  407;  S.  C,  3  Tr.  App.  342  ;  Card  tier  v.  McKwen, 
19  N.  Y.  123  ;  Lunn  v.  Thornton,  1  C.  B.  379.  Defendants'  pro- 
oeedings  were  in  direct  violation  of  the  bankrupt  act  Bankrupt 
Act  of  March  2,  1867,  §§  14,  22,  23,  27,  29,  35,  39  ;  Toof  v.  Jfar- 
tin,  13  Wall.  40;  Traders'  Bk.  v.  Campbell,  14  id.  37;  Everett  v. 
Stone,  3  Stor.  446  ;  Peckluim  v.  Burrows,  id.  544  ;  Notes  by  Avery 
&  Hobbs  to  §  29,  n.  g,  p.  214,  n.  c,  223 ;  §  35,  n.  a,  p.  261 ;  §  39, 
Ik  ^y  and  cases  cited ;  Lindner  v.  SJiarp,  7  Scott^s  N.  R.  145 ;  S.  C, 
6  M.  &  G.  895  ;  Sliawham  v.  Wheritt,  7  How.  (U.  S.)  644  ;  In  re 
Black  <&  Secor,  1  Bank.  Reg.  81  ;  Tuttle  v.  Tniax,  id.  169  ;  Orow 
Ass,  V.  Ballard,  id.  69 ;  Oraham  v.  Stark,  3  id.  92  ;  /«  r6  H^cZia, 
id-  95  ;  StraJian  Ass.  v.  Gregory,  Nat.  Bk.  Eeg.  142 ;  iZt^on 
V.  Knapp,  id.  114  ;  Battle  Ass,  v.  Gardner,  id.  106  ;  /n  ra  Stevens, 
id.  122  ;  Kohlsaat  v.  Hognet,  5  id.  159  ;  Sawyer  v.  TV^rptn,  id.  339  ; 
flood  v.  Karper,  id.  358  ;  Prfl/^  v.  CbWw,  6  N.  B.  Beg.  189  ;  Davie 
V.  Anderson,  id.  145 ;  /w  re  Forsyth,  7  id.  174;  /«  rtf  Perrin  v. 
fia/2€,  id.  283.  The  contract  being  Toid  as  a  lien  by  the  State  law 
for  failure  to  file  in  clerk's  oflSce,  it  is  void  under  the  bankrupt 
law.  45  N.  Y.  614.  The  State  court  had  jurisdiction.  Wimbon'e 
Ass,  V.  Clark,  47  N.  Y.  261  ;  Sherman  v.  Bingham,  7  B.  Beg.  497 ; 
Payso^i  V.  Dietz,  12  Am.  Tj.  Be^.  (N.  S.)  511,  and  cases  cited. 
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Esek  Gawen,  for  respondents.  The  error  in  the  yerifioation  of 
one  of  the  judgments  is  amendable,  even  as  against  creditors. 
Mitchell  V.  Van  Buren,  27  N.  Y,  300 ;  Ingram  v.  Bobbins,  33  id. 
409,  418  ;  Union  Bk.  y.  Bushy  36  id.  631.  The  judgment  is  good 
without  amendment  as  against  plaintiff,  who  had  no  lien  on  the 
property  or  title  thereto  at  the  time  of  the  levy.  Miller  v.  Barle, 
24  N.  Y.  110 ;  Neusbaum  v.  Keimy  id.  325.  It  is  voidable  only  as 
to  creditors  who  have  acquired  valid  judgments  against  the  debtor 
or  subsequent  bona  fids  purchasers.  Stone  v.  WilliamSy  40  Barb. 
322 ;  J/iifor  v.  Earle,  24  K  Y.  110 ;  Beehman  v.  Kirky  15  How. 
228  ;  Schieffelin  v.  Hawkins,  14  Abb.  112  ;  Reed  v.  Sands,  37  Barb. 
185  ;  Bliss  v.  CoHlSy  32  id.  322  ;  In  re  Howe,  1  Paige,  125 ;  Field 
V.  Biplejfy  20  How.  26 ;  In  re  Campbell,  7  A.  L.  R.  100  ;  In  re  Burns, 
id.  105  ;  In  re  Kerr,  8  id.  237.  Both  judgments  were  good  for  the 
amounts  for  which  they  were  confessed.  Dow  v.  Patner,  16  N.  Y. 
5G2  ;  Truscott  v.  Kingy  6  id.  147  ;  Robinson  v.  Williams,  22  id.  380; 
Healy  v.  Preston,  14  How.  20 ;  Livingston  v.  Mclnlay,  16  Johns. 
1C5 ;  Wilder  v.  Fondey,  4  Wend.  100 ;  Lansing  v.  Woodworth, 
1  Sandf.  Ch.  43  ;  Brickerhoff  v.  Marviji,  5  Johns.  Ch.  320;  Carey  v. 
Orant,  59  Barb.  574.  The  lien  of  the  execution  upon  the  personal 
property  waa  valid.  Beers  v.  PlacSy  4  N.  B.  Eeg.,  No.  19,  p.  150. 
It  was  competent  for  the  parties  to  apply  the  payments  as  they 
chose.  Capen  v.  Aldeny  5  Mete.  268.  The  State  court  had  not 
jurisdiction.  U.  &  v.  Lathrop,  17  Johns.  4  ;  Dudley  v.  Mayhew, 
3  N.  Y.  9 ;  BHgham  v.  Claflin,  31  Wis.  607 ;  Gilbert  v.  Priest,  7 
A.  L.  J.  340. 

Groyeb,  J.  The  counsel  for  the  respondents  insists  that  the 
court  had  no  jurisdiction  of  the  subject-matter  of  the  action,  and 
that  for  this  reason  the  complaint  should  be  dismissed.  Although 
this  question  was  not  raised  upon  the  trial,  or  at  the  general  term 
of  Supreme  Court,  and  consequently  was  not  passed  upon  by  the 
general  term,  yet,  if  the  ground  of  the  objection  is  such  that  it 
could  not  have  been  obviated  in  the  court  of  original  jurisdiction, 
had  it  been  made  there,  it  may  be  insisted  upon  in  this  court,  and, 
if  found  valid,  the  party  is  entitled  to  the  benefit  thereof.  Delafield 
V.  The  State  of  IHinois,  2  Hill,  159.  Such  is  the  character  of  the 
objection  in  this  case. 

To  determine  whether  the  Supreme  Court  had  jurisdiction  of  the 
<ubject<matter,  we  must  ascertain  what  that  is.    From  the  com- 


206  ^'J^W  YOKE, 


Cook  V.  Whipple. 


plaint,  it  appears  that  the  plaintiff  prosecutes  as  the  assignee  in 
tMmkmptcy  of  William  Gressy,  and,  in  that  character,  claims  a 
recovery  from  the  defendants  npon  several  causes  of  action  set  out 
therein,  among  which  will  be  found  the  following :  That  Cressy, 
on  the  11th  October,  1867,  was  insolvent,  to  the  knowledge  of  the 
defendants ;  and  that,  within  six  months  prior  to  filing  his  peti- 
tion in  bankruptcy,  he  made  payment  and  transfers  to  the  defend- 
ants of  money  and  property  to  the  amount  of  $50,000,  with  the 
view  of  preventing  the  property  coming  to  the  assignee,  and  in 
fraud  of  the  bankrupt  act  Also  that  Cressy,  being  insolvent  four 
months  before  the  filing  of  his  petition,  to  the  knowledge  of 
the  defendants,  who  were  his  creditors,  with  a  view  of  giving  them 
a  preference  within  that  time,  procured  the  seizure  of  $30,000 
worth  of  logs  upon  an  execution  in  their  favor,  and  the  sale  and 
consignment  of  the  logs  to  them  ;  also,  for  the  alleged  conversion, 
by  the  defendant,  of  $50,000  in  money,  and  the  like  amount  of  prop- 
erty owned  by  Cressy  at  the  time  of  filing  his  petition  ;  also  to 
have  certain  judgments,  confessed  by  Cressy  to  the  defendants, 
declared  invalid,  upon  the  grounds  that  they  had  been  confessed  in 
part  to  secure  pretended  debts  due  to,  and  liabilities  which  had  not 
been  incuiTed  by,  the  defendants  for  Cressy  ;  and  on  the  further 
ground,  that  what  was  really  due  and  incurred  had  been  paid  ;  and 
also  a  debt  of  $60,000,  due  and  owing  by  the  defendants  to  Cressy, 
for  money  received  by  them  for  Cressy,  for  property  sold  by  them 
as  his  commission  merchants.  The  appropriate  relief,  based  upon 
these  causes  of  action,  is  prayed. 

Section  14  of  the  bankrupt  act  (14  IT.  S.  Statutes  at  Large,  522), 
among  other  things,  provides  that,  as  soon  as  the  assignee  is 
appointed  and  qualified,  the  judge  —  or,  where  there  is  no  opposing 
interest,  the  register  —  shall,  by  an  instrument  under  his  hand, 
assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal, 
of  the  bankrupt,  with  all  his  deeds,  books  and  papers  relating 
thereto,  and  that  such  assignment  shall  relate  back  to  the  com- 
mencement of  said  proceedings  in  bankruptcy;  and  thereupon,  by 
operation  of  law,  the  title  to  all  such  property  shall  vest  in  said 
assignee,  although  the  same  is  then  attached  on  mesne  process  aa 
the  property  of  the  debtor,  and  shall  dissolve  any  attachment  made 
within  four  months  next  preceding  the  commencement  of  said 
proceedings.  And  further,  that  all  property  conveyed  by  the 
bankrupt,  in  fraud  of  his  creditors,  all  rights  in  equity,  choses  in 
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action,  etc.,  all  debts  due  him  or  any  other  for  his  use,  and  all 
IJens  and  securities  therefor,  and  all  his  rights  of  action  for  prop- 
erty or  estate,  real  or  personal,  and  for  any  cause  of  action  against 
any  ])erson  arising  from  contract  or  from  the  unlawful  taking  or 
detention  of  or  injury  to  the  property  of  the  bankrupt,  etc.,  shall, 
in  yirtue  of  the  adjudication  of  bankruptcy  and  the  appointment 
of  his  assignee,  be  at  once  vested  in  such  assignee,  and  that  he 
may  sue  for  and  recover  the  said  estate,  debts  and  effects.  Section 
35  of  the  act  provides  that  if  any  person,  being  insolvent  or  in  con- 
templation of  insolvency,  within  four  months  before  the  filing  of 
the  petition  by  or  against  him,  with  a  view  to  give  a  preference  to 
any  creditor  or  person  having  a  claim  against  him,  or  who  is  under 
any  liability  for  him,  procures  any  part  of  his  property  to  be 
attached,  etc.,  or  makes  any  payment  or  pledge,  assignment,  trans- 
fer or  conveyance  of  any  part  of  his  property,  directly  or  indirectly, 
absolutely  or  conditionally,  the  person  receiving  such  payment, 
pledge,  assignment,  transfer  or  conveyance,  or  to  be  benefited 
thereby  or  by  such  attachment,  having  reasonable  cause  to  believe 
such  person  is  insolvent,  and  that  such  attachment,  payment, 
pledge,  assignment  or  conveyance  is  made  in  fraud  of  the  pro- 
visions of  the  act,  the  same  shall  be  void,  and  the  assignee  may 
recover  the  property  or  its  value  from  the  person  so  recei\ing  it,  or 
80  to  be  benefited.  The  section  also  makes  void  other  payments 
and  transfers  of  property,  if  done  within  six  months  next  preced- 
ing the  presentation  of  the  petition,  under  the  circumstances  speci- 
fied, and  provides  that  the  assignee  may  recover  such  property, 
or  the  value  thereof,  as  assets  of  the  bankrupt.  The  effect  of  this 
is  entirely  clear.  It  makes  void,  as  to  an  assignee  in  bankruptcy, 
all  payments  and  transfers  of  property  by  the  insolvent  under  the 
circumstances  specified,  and  vests  the  title  to  such  property  in  the 
assignee,  the  same  as  though  no  such  act  had  been  done  by  the 
insolvent 

The  Supreme  Court  has,  under  the  constitution  and  laws  of  the 
State,  general  jurisdiction  of  all  cases  in  law  and  equity.  It  would 
follow  that,  in  the  absence  of  any  thing  limiting  such  jurisdiction, 
its  power  to  try  and  determine  all  rights  of  property  claimed  by  an 
assignee  m  bankruptcy,  and  all  equity  suits  in  regard  to  such 
profHjrty,  or  in  any  way  affecting  it,  could  not  be  doubted.  The 
jurisdiction  of  the  State  court  over  the  subject-matter,  when  that 
id  the  right  of  action  upon  a  contract  for  the  recovery  of  property. 
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real  or  personal,  does  not  depend  upon  the  means  by  which  th0 
title  was  acquired.  An  action  will  lie  in  this  State  upon  a  con- 
tract made  in  Canada,  or  any  of  the  States  of  the  Union,  if  valid 
by  the  law  where  made.  By  section  14  of  the  bankrupt  act,  all 
the  estate,  real  and  personal,  including  choses  in  action,  by  the 
adjudication  and  assignment,  becomes  absolutely  vested  in  the 
assignee.  Should  ejectment  be  brought  by  the  assignee  for  the 
recovery  of  the  possession  of  land  owned  by  the  bimkrupt,  why 
should  the  Supreme  Court  of  the  State  be  deprived  of  jurisdiction 
upon  the  ground  that  the  plaintiff's  title  was  based  upon  an  act  of 
congress  ?  Should  the  assignee  sue  upon  a  chose  in  action,  the 
title  to  which  was  acquired  by  virtue  of  the  bankrupt  act  and  the 
proceedings  had  under  it,  would  this  deprive  the  Supreme  Court 
of  jurisdiction?  That  jurisdiction,  we  have  seen,  includes  all 
cases  in  law  and  equity,  and  clearly  cannot  at  all  depend  upon  the 
source  from  which  the  rights  were  acquired. 

But  I  do  not  understand  the  counsel  for  the  respondents  as  chal- 
lenging the  jurisdiction  of  the  court  upon  this  ground.  His  }>08i- 
tion,  as  I  understand  it,  is,  that  the  Constitution  of  the  United 
States  having  vested  power  of  passing  bankrupt  acts  in  congress, 
that  body  may,  in  its  discretion,  confer  upon  the  federal  courts 
exclusive  jurisdiction  of  all  matters  connected  therewith,  and  that, 
by  the  act  under  consideration,  they  have  done  so.  Assuming, 
for  the  argument,  that  congress  might  have  so  enacted,  let  us  see 
whether,  by  the  act  in  question,  they  have  so  done.  Section  1  of 
the  act  provides  that  the  several  District  Courts  of  the  United  States 
be  and  they  are  hereby  constituted  courts  of  bankruptcy,  and  that 
they  shall  have  original  jurisdiction  in  their  respective  districts  in 
all  matters  and  proceedings  in  bankruptcy,  and  they  are  hereby 
authorized  to  hear  and  adjudicate  upon  the  same  according  to  the 
provisions  of  this  act-  The  jurisdiction  thus  given  depends  wholly 
upon  the  act,  and  is  necessarily  exclusive,  because  independent ; 
there  is  no  jurisdiction  in  any  tribunal  over  any  such  proceedings, 
and  no  original  jurisdiction  is  given  to  any  other.  This  includes 
all  proceedings  for  adjudging  any  one  a  bankrupt,  thereby  vesting 
title  to  his  property  in  an  assignee  appointed  pursuant  to  the  act. 
This  appears  to  have  been  the  intention  of  this  provision,  as  the  act 
further  provides  that  the  jurisdiction  thereby  conferred  shall  extend 
to  all  cases  and  controversies  arising  between  the  bankrupt  and  any 
creditor  or  creditors  who  shall  claim  anv  debt  or  demand  under  the 
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bankraptcy,  to  the  collection  of  all  the  assets  of  the  bankrupt,  eta 
In  the  absence  of  this  latter  clause  it  might  well  be  doubted  whether 
the  District  Court  would  have  had  jurisdiction  of  an  action  brought 
bj  the  assignee  for  the  recovery  of  a  debt  due,  or  property  belonging 
to  the  bankrupt,  when  both  parties  were  citizens  of  the  same  State. 
To  remove  such  doubt  was  the  purpose  of  the  clause,  and  not  at  all 
to  deprive  State  courts  of  jurisdiction  of  such  actions,  vested  in  them 
by  the  laws  and  constitutions  of  the  States.  Section  2  of  the  act  con- 
fers upon  the  Circuit  Courts,  within  and  for  the  districts  wliere  the 
proceedings  in  bankruptcy  shall  be  pending,  a  general  superintend- 
ence and  jurisdiction  of  all  cases  and  questions  arising  under  the  act ; 
and,  upon  bill,  petition  or  other  proper  process,  to  hear  and  deter- 
mine the  case,  in  a  court  of  equity,  and  also  concuiTent  jurisdiction 
with  the  District  Courts  of  the  same  district  of  all  suits,  at  law  or  in 
equity,  brought  by  the  assignee,  relating  to  the  property  of  the  bank- 
rupt. This  concurrent  jurisdiction  of  suits  at  law  and  in  equity,  in 
suits  brought  by  the  assignee,  relating  to  the  property  of  the  bank- 
rupt, conf eiTcd  upon  the  Circuit  Courts,  shows  no  intention  to  exclude 
these  cases  from  the  jurisdiction  of  the  State  courts.  The  clause 
declaring  that  the  Circuit  Courts  shall  have  a  general*  superintend- 
ence and  jurisdiction  of  all  cases  and  questions  arising  under  the 
act  was  not  intended  to  clothe  tliese  courts  or  the  judges  thereof  with 
authority  to  interfere  with  the  judicial  action  of  any  other  court 
having  jurisdiction,  but  to  authorize  them  to  hear  and  determine  any 
guch  questions  when  brought  before  them  by  tlie  parties  for  adjudi- 
cation. It  follows  that  the  act  does  not  exclude  the  jurisdiction  of 
the  State  courts  in  actions  brought  by  the  assignee  for  the  recovery 
of  the  estate  of  the  bankrupt 

It  is  further  insisted  by  the  counsel  for  the  appellant  that  the 
proTisions  of  section  35  of  the  act,  making  void  payments  made, 
securities  given  and  transfers  of  property  by  an  insolvent,  with  a 
▼iew  of  giving  preference  to  any  creditor,  such  creditor  having 
reasonable  cause  to  believe  the  debtor  insolvent,  and  providing  that 
the  assignee  may  avoid  such  security  and  recover  the  money  paid 
OT  property  transferred  as  assets  of  the  estate  of  the  bankrupt, 
creat/C  new  rights  ;  and  that,  inasmuch  as  the  act  confers  jnrisdio- 
tion  upon  the  District  and  Circuit  Courts  ol  the  United  States  for 
actions  brought  for  this  purpose,  the  act  gives  a  remedy  for  such 
new  rights,  and  that  the  law  makes  such  remedy  exclusive.  It  it 
true  that  the  preferences  given  by  insolvents  to  creditors,  declared 
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void  by  section  35  of  the  act,  are  authorized  by  the  laws  of  this 
and  most,  if  not  all,  the  States  where  the  common  law  has  been 
adopted,  by  which  an  insolvent  debtor  is  permitted  to  give  such 
preferences  among  his  bona  fide  creditors  as  he  may  choose.  Tak  ing 
from  the  debtor  this  right,  and  conferring  upon  the  assignee  the 
right  of  recovering,  for  the  benefit  of  the  other  creditors,  as  the  act 
does,  the  property  transferred,  in  its  attempted  exerc.se  by  the 
debtor,  is  conferring  upon  the  other  creditors  a  new  right.  This 
right  is  given  them  by  the  acts  manifestly  upon  the  theory  tliat  the 
giving  of  such  preferences,  under  the  circumstances  forbidtJen  by 
the  act,  is  a  fraud  upon  the  other  creditors.  Under  the  laws  of 
the  State,  creditors  could  always  recover  property  of  tlieir  debtor, 
transferred  by  him  in  fraud  of  their  rights,  when  the  transferee  is 
a  participant  in  the  fraud.  The  case,  then,  is  this  :  The  act  niakes 
certain  transfers  by  the  debtor  fraudulent,  as  to  his  other  (Creditors, 
which  were  not  so  under  the  laws  of  the  State  ;  and  the  position  of 
counsel  now  under  consideration  would  deprive  the  State  courts  of 
jurisdiction  of  actions  for  the  recovery  of  this  property  while  they 
would  have  jurisdiction  of  actions  for  the  recovery  of  property 
which  the  State  law  held  had  been  transferred  by  the  debtor  to 
defraud  his  creditors.  The  act  certainly  shows  no  intention  to 
create  any  such  distinction  in  the  jurisdiction  of  the  State  courts, 
and,  if  made,  it  must  be  sustained  entii*ely  upon  other  grounds. 

The  counsel  cites  Dudley  v.  Mayhew,  3  N.  Y.  9,  in  support  of 
his  position.  This  was  an  action  commenced  in  the  Court  of 
Chancery  to  restrain  the  infringement  of  a  patent  right,  and  the 
learned  judge,  in  giving  the  opinion  of  the  court,  clearly  demon- 
strates that  this  was  a  new  right,  created  by  the  act,  and  that  the 
act  gave  an  adequate  remedy  for  its  protection,  peculiar  in  many 
respects,  of  which  the  parties  could  not  avail  themselves  in  other 
courts ;  and  hence  the  conclusion,  that  the  act,  intended  to  make 
luch  remedy  exclusive,  was  correct.  An  examination  of  the  cases 
such  remedy  exclusive,  was  correct.  An  examination  of  the  cases 
cited  by  the  judge  shows  that  the  rule  is  based  entirely  upon  the 
intention  of  the  legislature,  apparent  from  the  act,  to  make  the 
remedy  provided  for  the  protection  of  the  new  right  exclusive.  Bat 
the  act  in  question  not  only  shows  no  such  intention,  but  the  dis- 
tinction upon  which  the  jurisdiction  would  be  made  to  depend 
would  be  absurd.  If  any  assumption  is  to  be  made,  it  should  :e 
that  none  such  was  intended. 

The  counsel  cites  Brigham  y.  Okfiin,  81  Wis.  607 ;  S.  0.,  II  Am. 
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B.  623,  where  thifl  distinction  appears  to  hare  been  made  by  the  court 
AS  the  basis  of  the  judgment  The  opinion  of  Cole,  J.,  shows  that  he 
thought  a  State  court  should  not  entertain  jurisdiction  of  any  action 
brought  by  the  assignee  for  the  recovery  of  the  property  of  the 
bankrupt  I  hare  carefully  examined  the  reasons  giren  by  the 
learned  judge,  and  am  unable  to  concur  therein.  If  the  State  courts 
have  jurisdiction,  it  is  not  in  their  discretion  whether  or  not  to 
exercise  it.  It  is  their  duty  to  do  so,  when  called  upon  in  the  mode 
prescribed  by  law.  I  apprehend  no  diflSculties  arising  from  con- 
flicting decisions  cf  the  State  and  federal  courts  m  construing  the 
act  Of  such  questions,  arising  upon  this  or  any  other  act  of  con- 
gress, the  jurisdiction  of  the  Supreme  Court  of  the  United  States 
is  paramount,  and  it  is  the  duty  of  all  other  courts  to  adopt  the 
decisions  of  that  court  in  regard  to  them,  irrespective  of  their  own 
views.  The  idea  of  the  learned  judge,  that  if  the  State  courts  have 
jurisdiction,  suits  will  be  greatly  multiplied,  is,  I  think,  fallacious* 
It  will  require  no  greater  number  of  actions  in  the  State  than  in 
the  federal  courts  to  collect  the  estate  of  a  bankrupt 

The  right  of  recovery  of  property  transferred  by  the  insolvent, 
given  by  the  thirty-fifth  section,  is  in  no  sense  a  penalty  imposed 
upon  the  party  receiving  it  The  transfers,  and  titles  based  thereon, 
are  thereby  made  void.  Hence  the  right  of  recovery.  The  cases 
holding  that  State  courts  have  no  jurisdiction  of  penalties  given  by 
acts  of  congress,  have  no  application  to  the  present  question. 

The  counsel  also  cites  Voorhies  v.  Frisbie,  25  Mich.  476 ;  S.  C.^ 
12  Am.  B.  291.  That  was  a  suit  in  equity  by  the  assignee,  to  set 
aside  a  conveyance  made  by  the  bankrupt,  as  being  void  under  the 
bankrupt  act.  It  was  held  that  the  State  court  had  no  jurisdiction 
of  the  action.  The  reasoning  upon  which  the  judgment  was  based 
was  substantially  the  same  as  in  Brigham  v.  Cflaflin,  supra. 

The  jurisdiction  of  the  State  court  is  not  based  upon  the  act  of 
congress,  but  wholly  upon  the  constitution  and  laws  of  the  State* 
The  right  is  given  by  the  act  of  congress,  and  I  can  see  no  reason 
why  a  right  so  given  may  not  be  protected  in  a  State  court  in  the 
same  way  and  to  the  same  extent  as  though  the  same  right  was 
derived  from  another  source. 

My  conclusion  is  that,  upon  principle,  the  court  had  jurisdic- 
tion. I  think  the  authorities  sustain  this  conclusion.  It  was  so 
held  by  the  Supreme  Court  of  Massachusetts,  under  the  former 
bttnkmpt  law,  in  Ward  v.  Jenkins^  10  Mete.  583.     Such  actions 
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were  prosecuted  by  aBsignees  to  jadgment,  under  the  same  law  m 
many  of  the  States,  without  the  juiisdiction  being  questioned. 
This  was  known  to  congress  at  the  time  of  the  passage  of  the  pres- 
ent act  With  this  knowledge,  had  there  been  any  intention  to 
exclude  the  jurisdiction  of  the  State  courts,  such  intention  would 
have  been  expressed  in  clear  and  unmistakable  language.  It  has 
been  so  held,  under  the  present  law,  by  the  sanie  court  in  Stevens 
V.  The  Mechanics'  Savings  Bank,  101  Mass.  109;  S.  C,  3  Am.  B. 
325  ;  and  in  Forbes  t.  Howe,  102  id.  428;  S.  C,  3  Am.  j^  475  ;  by 
the  Supreme  Court  in  Indiana,  in  Hastings  v.  Fowler,  2  Carter,  216; 
and  in  Kentucky,  in  Boone  v.  Hall,  11  Bush,  66;  S.  C,  3  Am.  R  288; 
in  PennsyWania,  in  Mays  v.  Manufacturers'  National  Ba7ik,  64 
Penn.  St  74 ;  S.  C,  3  Am.  K.  573,  and  in  other  cases.  To  these, 
other  citations  might  be  added,  but  the  above  are  sufficient. 

This  brings  us  to  the  merits  of  the  case.  In  the  examination  of 
these  we  must  apply  the  rule,  well  settled  in  this  court,  that  when 
the  judgment  has  been  affirmed  by  the  Supreme  Court,  erery  fact 
found  by  the  referee,  in  support  of  which  any  evidence  was  given, 
ir  ust  be  assumed  as  true  by  this  court,  and  it  must  be  also  assumed 
t^at  he  found  such  further  facts  as  are  necessary  to  sustain  the 
judgment,  as  the  evidence  given  would  have  authorized.  Applying 
this  rule,  it  must  be  assumed  that  the  defendants,  at  the  time  they 
received  the  lumber  from  Cressy  and  at  the  time  of  issuing  the 
executions  upon  the  judgments,  had  no  just  cause  to  believe  him 
insolvent;  but  that,  on  the  contrary,  they  believed  that  his  prop- 
erty was  more  than  sufficient  for  the  payment  of  all  his  debts. 
This  court  cannot  look  into  the  evidence  further  than  to  ascertain 
whether  any  was  given  tending  to  show  these  facts.  With  the  evi- 
dence tending  to  show  the  contrary,  on  its  weight,  the  court  has 
nothing  to  do.  These  facts  constituted  a  defense  to  the  claim  of 
the  plaintiff  for  money  paid  by  Cressy,  or  for  property  transferred 
by  him  to  the  defendants.  The  defendants  had  a  legal  right  to 
issue  executions  upon  their  judgments  against  Cressy,  if  valid,  and 
have  his  real  and  personal  property  sold  to  satisfy  the  same  pursu- 
ant to  law.  The  sale  having  been  fairly  and  legally  made  by  the 
sheriff,  it  cannot  be  set  aside  in  another  action  on  the  ground  of 
the  inadequacy  of  the  price  at  which  the  property  was  sold* 

The  only  qneetionB  presented,  which  are  reviewable  by  .this  courty 
relate  to  tiie  validity  of  the  judgments  confessed  by  Cressy  to  thi 
defendants,  and  whether  the  same  had  been  paid.     The  verifiwitiftn 
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of  the  statement  by  Cressy,  to  one  of  the  judgments,  was  upon 
information  and  belief  only.  This  was  held  insufficient  by  this 
court  in  Ingram  v.  Bobbins,  33  N.  Y.  400.  The  defendants  in 
their  answer,  a^  amended,  sought  to  have  tlic  verification  amended. 
This  amendment  was  adjudged  by  the  referee,  and  was  entirely 
projier  under  the  proof  given,  if  such  rclief  could  be  given  in  the 
acti  )n.  That  the  verification  was  amendable  by  the  Supreme  Court, 
upon  motion,  was  determined  by  this  court  in  the  case  last  cited.' 
MitcheU  v.  Van  Buren,  27  N.  Y.  300,  is  to  the  same  effect.  In 
Unio7i  Bank  v.  Bushy  36  id.  631,  it  was  held  that  the  amendment 
could  be  obtained  by  an  action,  the  same  as  upon  motion  in  the 
original  cause.  See,  also,  note  to  Chicliester  v.  Cundee,  3  Cow. 
39.  I  think  the  amendment  properly  allowed,  if  at  all  necessary, 
as  against  the  plaintiff. 

The  judgment^  without  the  amendment,  was  valid  against 
Cressy.  His  personal  property  had  been  sold  upon  thQ  exc-jr.tion 
before  the  plaintiff's  title  attached.  He  took  the  real  estate  sr»'r;;oct  to 
all  valid  incumbrances;  and  the  judgment  was  an  incumbr«nct3  ^-iliu 
against  all  except  the  right  of  judgment  creditors  of  Oressy  to 
institute  proceedings  to  set  it  aside.  The  plaintiff  was  not  a  judg- 
ment creditor  of  Cressy,  and  the  bankrupt  ar^t  nowhere  confers 
upon  him  the  rights  of  such  a  creditor. 

1  have  examined  the  statements  upon  which  the  judgments  were 
cimfessed,  and  concur  in  the  opinion  of  the  Supreme  Court  that 
they  must  be  held  sufficient  under  the  late^  decisions  of  this  court. 
The  judgments  were,  each  in  part,  confessed  to  secure  the  defend- 
ants for  their  notes  and  other  commercial  paper,  which  they  agreed 
thereafter  to  advance  to  Cressy  for  him  to  use  in  his  business,  which 
the  defendants  were  to  provide  for  at  maturity,  and  which  they  did 
in  fact  advance,  and  which  were  used  by  Cressy  prior  to  the  issuing 
of  the  executions.  The  objection  is  that  the  defendants,  not  being 
liable  upon  such  paper  at  the  time  of  the  confession  of  the  judg- 
ments, there  was,  to  this  extent,  no  legal  foundation  for  the  judg- 
ments, and  that  to  this  extent  they  are  void.  In  Brmkerhoffx,  Mar- 
tin, 5  Johns.  Ch.,  it  was  held  that  a  judgment  might  be  confessed  tc 
secure  responsibilities  thereafter  to  be-  incurred.  In  Truscott  v. 
King,  6  N,  Y.  147,  it  was  held  that  a  judgment  might  be  confessed 
to  secure  future  advances  of  money,  and  the  cases  are  fully  exam- 
ined showing  for  what  purposes  this  security  may  be  taken.  It  is 
obvious  that  there  is  no  reason  for  permitting  judgments  to  be 
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taken,  to  secure  future  advances  of  money,  that  is  not  equally  ap- 
plicable to  permitting  them  to  secure  future  advances  of  notes  and 
other  commercial  paper. 

But  conceding  that  judgments  confessed  for  these  purposes  prior 
to  the  Code  were  valid,  the  counsel  for  the  appellant  insists  that 
the  law,  in  this  respect,  was  changed  by  its  provisions.  The  Code, 
section  382,  provides  that  judgments  by  confession  may  be  entered 
without  action  either  for  money  due  or  to  become  due,  or  to  secure 
any  person  against  a  contingent  liability  on  behalf  of  the  defendant, 
or  both,  in  the  manner  prescribed.  This  language,  declaring  the 
purposes  for  which  judgments  may  be  confessed,  is  very  compre- 
hensive. Money  due,  and  money  to  become  due,  embraces  all  de- 
mands of  a  pecuniary  character.  In  this  case,  money  would  certainly 
become  due  from  Oressy  to  the  defendants,  should  the  latter  there- 
after advance  or  loan  him  money,  and  just  as  certainly  should  the 
defendants  thereafter  loan  him  their  notes  or  other  commercial 
paper  which  should  be  used  by  him,  and  provided  for  by  the  defend- 
ants, pursuant  to  the  agreement  between  them.  To  secure  the 
payment  of  this  money,  a  judgment  might  be  confessed.  I  think 
that  a  fair  construction  of  the  Code  authorizes  the  confession  of 
judgments  for  any  of  the  pui'poses  authorized  by  the  then  existing 
law ;  but  whether  so  or  not,  it  authorizes  such  judgments  for  money 
then  due,  or  certainly  or  contingently  to  become  due,  and  this  em- 
braces the  present  case. 

The  counsel  for  the  appellant  insists  that  the  evidence  conclu- 
sively proves  that  the  judgments  had  been  fully  paid  prior  to  the 
issuing  of  the  executions  thereon.  It  does  prove  a  receipt  of  money 
by  the  defendants,  for  lumber  of  Cressy,  sold  by  them  as  his  com- 
mission merchants,  more  than  sufficient  for  that  purpose.  Had 
there  been  no  other  application  of  this  money  by  agreement  of  the 
parties,  or  by  their  acts,  or  that  of  either  of  them,  the  law  would 
have  applied  it  upon  the  oldest  debts,  and  thus  have  paid  and  extin- 
guished the  judgments.  But  the  evidence  tended  to  show,  and  the 
referee  has  found,  that  when  the  advances  of  the  defendants  in 
money  and  paper  equaled  the  amount  of  the  judgments,  the  parties 
agreed  that  the  defendants  should  make  further  advances,  and  that 
the  money  thereafter  received  by  them  should  be  applied  to  tlie 
payment  of  such  advances  ;  that,  in  pursuance  of  this  agreement, 
further  advances  were  made  by  the  defendants,  to  the  payment  oi 
which  the  money  subsequently  received  by  them  was  applied,  and 
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BO  applying  it,  the  sams  for  which  the  execntions  were  issued 
remained  due  upon  the  jadgments.  The  fact  that  no  separation  of 
the  accounts  was  made  upon  the  books  of  the  defendants  was  evi- 
dence only  tending  to  show  that  no  such  agreement  was  made. 
We  have  ahready  seen  that  this  court  is  concluded  by  the  finding. 
The  judgment  appealed  from  must  be  affirmed. 

JudgmefU  afinnerf. 


Vajt  ZAJTiyr  t.  Mutual  Benefit  Life  Iksubakce  Gompakt, 

appellant 

(56  N.  T.  IW.) 

Xffe  inmiraneS'^  death  €f  auured  "  bjf  Tiit  own  hand$**    In$anitp,     JSxpert 

Uitimony. 

A  person  whose  life  is  insared  under  a  policy  containing  a  proviso  that  in  cade 
he  shonld  die  "  bj  his  own  hands  "  the  policy  should  be  void,  and  who  takes 
his  own  life,  most  be  insane  to  such  a  degree  as  to  render  him  unconscious 
that  the  act  he  does  will  cause  his  death,  or  he  must  commit  It  under  the 
Influence  of  some  insane  impulse  which  he  cannot  resist,  in  order  to  take  the 
ease  out  of  the  proviso. 

Ia  an  action  on  a  policy  of  life  insurance,  containing  a  proviso  that  in  case  the 
assured  should  die  "  by  his  own  hands,"  the  policy  should  be  void,  it 
appeared  that  the  assured  took  his  own  life  by  shooting  himself.  The  judge 
charged  the  jury  that  if  the  assured  was  incapable  of  determining  whether 
the  act  whidi  he  did  was  right  or  wrong,  the  company  was  liable.  Held, 
error. 

On  the  trial  of  an  action  on  a  policy  of  life  insurance  where  the  assured  had 
committed  suicide,  a  medical  witness  was  asked,  "  Assuming  that  a  person 
had  that  form  of  insanity  which  you  denominate  melancholia,  and  bad  com 
mitted  suicide,  would  you  attribute  that  suicide  to  the  disease  T  "  '  Held,  that 
the  question  was  improper,  as  calling  for  no  information,  peculiarly  with'iD 
the  knowledge  of  an  expert,  but  for  an  inference  which  the  jury  were  cap 
able  of  drawing,  if  justified  by  the  facts,  without  being  influenced  by  th6 
opinion  of  the  witness. 

AcTiOK  by  Mary  A.  Van  Zandt  against  the  Mutual  Benefit  Life 
Insurance  Company,  upon  a  policy  of  insurance  of  14,000  on  the 
life  of  John  J.  Van  Zandt,  plaintiff's  testator.  The  policy  con- 
tained a  proyiso  that  in  case  the  assured  should  *^  die  by  his  own 


216  NEW  YOKK, 


Van  Zandt  v.  Mntoal  Benefit  Life  InBuiance  Co. 


haads  "  the  policy  shoald  be  void.  The  aBsured  committed  suicide 
by  shooting  himself,  and  evidence  was  given  tending  to  show  that 
he  was  insane  at  the  time  the  deed  was  committed. 

The  court  charged  the  jury  that  if  the  deceased  was,  at  the  time 
he  committed  the  act  of  self-destruction,  incapable  of  determining 
whether  the  act  was  right  or  wrong,  and  was  not  conscious  of  the 
moitd  obliquity  of  the  act,  he  could  not  be  said  to  have  died  by  his 
own  hand  within  the  meaning  of  the  terms  of  the  }X)licy,  and  the 
defendant  was  liable.  The  defendant  excepted  to  this  charge,  and 
made  several  requests  to  charge,  the  principal  of  which  is  stated  in 
the  opinion.  The  requests  were  refused.  The  verdict  and  judg- 
ment were  for  plaintiff.  The  general  term  affirmed  the  judgment, 
and  defendant  appealed  to  this  court. 

W.  F.  Cogswell,  for  appellant.  The  court  erred  in  iuEfcruct- 
ing  the  jury  that  if  deceased's  reasoning  powers  were  so  far  gone 
that  he  was  incapable  of  determining  whether  his  act  in  taking  his 
life  was  right  or  wrong,  or  that  he  was  not  conscious  of  the  moral 
obliquity  of  such  act,  then  plaintiff  was  entitled  to  recover. 
Weaver  v.  Ward,  Hob.  189  ;  Krome  v.  Schoonmaker,  3  Barb.  647 ; 
BorradaileY,  Hunter,  5  M.  &  G.  639;  Cliftv.  Schwahe,  3  M.  G.  &  S. 
437;  Dorway  v,  Borradaile,  10  Beav.  342  ;  Dufaur  v.  Prof.  L.  As. 
Co.,  26  id.  602 ;  Dean  v.  Am.  Life  Ins.  Co.,  4  Allen,  96;  Cooper  v. 
Mass.  fns.  Co.,  102  Mass.  227  ;  S.  0.,  3  Am.  R.  451 ;  Hartman  v. 
Keystone  Ins.  Co.,  21  Penn.  St.  466 ;  St.  Louis  Life  Ins.  Co.  v. 
Graves,  6  Bush,  268;  Breasted  y.  F.  L.  £  T.  Co.,  4  ffill,  73;  4 
Seld.  299. 

Oeorge  F.  Danforth,  for  respondent.  Evidence  as  to  the  san- 
ity of  the  deceased  was  proper.  Barthelemy  v.  People,  2  Hill,  248, 
257,  and  note  h.  The  legal  presumption  is,  his  death  was  not 
caused  by  a  suicidal  act.  Mallory  v.  Trav.  Ins.  Co.,  47  N.  Y.  54. 
The  words  used  in  the  condition  of  the  policy  as  to  suicide  are  not 
to  be  taken  literally.  Wells  v.  Conn.  Ins.  Co.,  48  N.  Y.  34.  They 
are  words  of  forfeiture  and  must  be  construed  strictly.  Hill  v. 
Orange,  Plowd.  171;  LofieWs  case,  10  Eep.  106,  h;  Blackettr. 
Royal  Ex.  As.  Co.,  2  Or.  &  Jer.  244-251.  They  are  to  be  con- 
strued against  defendant  Orant  v.  Lex.  F.  Ins.  Co.,  5  Md. 
23.  Applying  these  rules,  the  words  relate  only  to  criminal  acts  of 
self-destruction.     Hales  v.  PeUt  Plowd.  261 ;  Breasted  y.  F»  L.  <§ 
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T.  Co.,  4  Hill,  75  ;  22  Edw.  3  ;  Fitz  Abridgt ;  JEasterbrook  v.  Ufi. 
M.  L,  Ifis.  Co,,  54  Me.  224 ;  Banyan  on  L.  Ins.  73  ;  Phil,  on  Ina. 
503  ;  State  v.  Filter,  25  Iowa,  67  ;  Terry  t.  Mut.  L.  Ins.  Co.  of 
N.  v.,  1  Dillon,  404 ;  15  Wall.  580. 

Bapallo,  J.  The  policy  sued  upon  in  this  action  contained  the 
Qsnal  condition  that  in  case  the  assured  should  die  by  his  own 
hand  the  policy  should  be  void.  Uc  took  his  own  life  by  shooting 
himself,  but  the  evidence  tended  strongly  to  show  that  he  was  at 
the  time  insane.  The  court,  among  other  things,  submitted  to 
the  jury  the  question  whether  the  assured  was  at  the  time  of  his 
self-destruction  incapable  of  determining  whether  the  act  was  right 
or  wrong,  and  not  conscious  of  its  moral  obliquity.  The  case  dis- 
tinctly presents  the  question  whether  that  degree  of  mental  disor- 
der is  sufficient  to  prevent  the  act  of  self-destruction  from  operat- 
ing as  a  breach  of  the  condition  and  avoiding  the  policy,  notwith- 
standing that  the  assured  retained  at  the  time  sufficient  power  of 
mind  and  reason  to  understand  the  physical  nature  and  conse- 
quence of  the  act  by  which  he  destroyed  his  own  life,  and  it  was 
voluntarily  and  willfully  committed  by  him  with  the  pui*poso  and 
intention  of  causing  his  own  death. 

This  question  is  raised  by  exceptions  to  the  charge  ;  but  especi- 
ally by  exceptions  to  refusals  of  requests  to  charge,  fmmed  with 
reference  to  the  precise  point. 

The  charge,  considered  independently  of  the  requests,  directed 
the  attention  of  the  jury  to  other  inquiries  touching  the  sanity  of 
the  deceased,  in  connection  with  the  question  of  his  conscious- 
ness of  the  moral  obliquity  of  his  act,  and  might  be  sustained  as 
not  resting  solely  upon  the  question  of  moral  responsibility.  But 
the  requests  to  charge,  and  their  refusal  by  the  court,  clearly 
raised  the  question  first  stated. 

The  defendant's  counsel,  among  other  things,  requested  the  court 
to  charge,  that  if  the  act  of  self-destruction  was  the  voluntary  and 
willful  act  of  the  deceased,  he  having  at  the  time  sufficient  power 
of  mind  and  reason  to  understand  the  physical  nature  and  conse- 
quences of  such  act,  and  having  at  the  time  a  purpose  and  inten- 
tion to  cause  his  own  death  by  the  act,  it  avoided  the  policy. 
This  request  was  refused,  and  exception  was  duly  taken. 

The  rule  is  well  settled  in  England  in  conformity  with  the 
request.    It  is  there  held  that  a  voluntary  and  intentional  self- 
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destrnctdon  by  the  insared  is  within  the  proviso,  notwithstanding 
that  he  was  at  the  time  incapable  of  appreciating  the  moral  quality 
of  the  act,  and  that  his  capacity  to  appreciate  its  moral  nature  is 
not  a  material  question,  except  as  bearing  upon  the  inquiry 
whethar  he  had  sufficient  mental  capacity  to  understand  its  physiciJ 
consequences  and  was  in  possession  of  his  power  of  will  The  lead- 
ing cases  upon  this  subject  are  Borradaile  v.  ffunt&r,  5  Man.  &  Or. 
639,  and  Clifi  v.  ScJifoabe,  3  Man.  Or.  &  Scott  (3  0.  B.),  437. 

According  to  those  decisions,  to  take  a  case  out  of  the  proTiso, 
the  party  must  have  been  insane  to  such  a  degree  as  to  render  him 
unconscious  that  the  act  he  did  would  cause  his  death,  or  he  must 
have  committed  it  under  the  influence  of  some  insane  impulse 
which  he  could  not  resist  His  mind  must  have  been  so  far  gone 
that  it  was  not  moving  to  the  act  It  is  not  sufficient  that  his 
moral  sense  was  so  impaired  as  to  deprive  the  act  of  its  criminal 
character. 

It  is  contended  that  the  case  of  Breasted  v.  The  Farmers^  Loan 
and  Trust  Co.,  4  Hill,  73,  and  8  N.  Y.  299,  establishes  a  different 
doctrine  in  this  State.  In  4  Hill,  73,  the  case  came  before  the 
court  on  demurrer  to  a  replication,  which  averred  that  when  the 
assured  drowned  himself  he  was  of  unsound  mind  and  whollv  uncon* 
scious  of  the  act  Nelson,  Gh.  J.,  in  delivering  the  opinion  of 
the  court,  placed  his  decision  upon  the  ground  that,  speaking  legally, 
such  drowning  was  no  more  the  act  of  the  assured  than  if  he  had 
been  impelled  by  irresistible  physical  power.  The  learned  judge 
also  intimates  that  the  connection  in  which  the  words  stand  in  the 
policy  would  seem  to  indicate  that  they  were  intended  to  express 
a  criminal  act  of  self-destruction,  as  they  are  found  in  conjunction 
with  the  provisions  relating  to  the  termination  of  the  life  of  the 
insured  in  a  duel,  or  his  execution  as  a  criminal.  But  he  does  not 
place  the  decision  on  that  ground,  nor  could  it  well  stand  there  if 
the  language  of  the  policy  in  that  case  was  the  same  as  in  the  pres- 
ent, because  in  this  policy  the  provisions  in  conjunction  with  which 
the  words  are  used  relate  as  well  to  acts  not  criminal,  as  to  criminal 
acts ;  the  same  sentence  embracing  the  visiting  of  prohibited  ter- 
ritories,  engaging  in  service  upon  the  sea,  or  in  military  servioe, 
death  from  intemperance,  etc.  The  maxim  noscitur  a  sociis  cannot 
therefore  afford  a  reliable  rule  of  interpretation.  See  opinion  oi 
Or(»\  fr,  J.,  in  Bradley  v.  Mutual  Benefit  Life  Ins.  Ck^  45  N.  Y. 
434. 
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In  8  N.  Y.  299,  the  case  of  Breasted  came  before  the  Court  of 
Appeals  on  appeal  from  the  decision  of  the  Supreme  Court  upon 
the  demurrer,  and  also  upon  a  judgment  on  the  report  of  a  referee 
on  issues  of  fact  which  had  been  joined  in  the  action.  The  referee 
had  found  that  the  assured  threw  himself  into  the  river,  while 
insane,  for  the  purpose  of  drowning  himself,  not  being  mentally 
capal^Ie  at  the  time  of  distinguishing  between  right  and  wrong. 
There  was  no  finding  that  the  act  was  voluntary  or  willful.  Such 
a  finding  would  have  established  that  the  man  was  not  deprived  of 
his  power  of  will,  and  that  he  could  have  restrained  himself  from 
the  commission  of  the  act,  and  would  have  negatived  any  insane 
impulse  which  he  could  not  resist.  Bearing  in  mind  the  well- 
established  principles  upon  which  judgments  based  upon  findings 
of  fact  by  a  court  or  referee  are  reviewed  in  this  appellate  tribunal, 
and  that^  in  regard  to  matters  of  fact,  all  intendments,  of  which 
the  evidence  in  the  case  or  the  findings  are  fairly  susceptible,  must 
be  in  support  of  such  judgments,  and  that  the  finding,  in  general 
terms,  of  insanity  may  have  comprehended  a  deprivation,  not 
merely  of  moral  sense,  but  of  any  rational  will,  the  court  could 
hardly  have  come  to  any  other  conclusion  than  it  did.  The  whole 
reasoning  of  the  opinion  of  Willard,  J.,  which  prevailed  over  the 
dissents  of  Oabdneb,  Jbwett  and  Johnson,  JJ.,  shows  that  he 
regarded  the  point  raised  upon  the  demurrer  —  viz.,  that  the 
assured,  at  the  time  of  destroying  his  own  life,  was  of  unsound 
mind  and  wholly  unconscious  of  the  act,  and  that  presented  by  the 
finding  as  identical,  and  that  the  learned  judge  regarded  the  find- 
ing as  establishing  that  the  assured  was  so  insane  as  not  to  be  capa* 
ble  of  forming  an  intention,  and  that  he  had  not  sufficient  mind  to 
concur  in  the  act.  The  learned  judge  does  not  undertake  to  over- 
rule the  cases  of  Borradaile  v.  Hunter  and  Cflift  v.  Schtoabe,  but 
expressly  distinguishes  those  cases  from  the  one  before  him  by 
pointing  out  that  they  assumed  that  the  act  was  voluntary,  which 
fact  he  holds  that  the  finding  in  the  case  of  Breasted  failed  to 
establish. 

A  finding  in  the  language  of  the  request  in  the  present  case,  that 
the  deceased  had  sufficient  power  of  mind  and  reason  to  understand 
the  physical  nature  and  consequences  of  the  act,  and  that  he  com- 
mitted it  voluntarily  and  willfully,  and  in  pursuance  of  a  purpose 
and  intention  thereby  to  cause  his  own  death,  would  have  estab* 
lished  that  insanity  did  not  exist  to  such  a  degree  as  to  prevent  him 
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from  forming  an  intention,  or  being  conscious  of  the  act  he  was 
doing.  It  would  haye  established  that  his  mind  did  concur  with 
the  act,  and  that  this  act,  being  voluntary,  was  not  the  result  of 
any  insane  impulse  or  want  of  power  of  self-control.  Whether  so 
much  power  of  reasoning  and  self -control  could  be  left  in  a  mind  so 
impaired  as  to  be  incapable  of  appreciating  the  moral  obliquity  of 
the  crime  of  suicide,  is  rather  a  scientific  than  a  legal  question. 
Judge  WiLLARD,  in  the  Breasted  case  (8  N.  Y.  305),  expresses  the 
opinion  that  a  man  so  insane  as  to  be  incapable  of  discerning 
between  right  and  wrong  can  form  no  intention.  This,  it  must  be 
observed  in  passing,  is  a  much  broader  proposition  than  that  the 
failure  to  appreciate  the  wrong  of  a  particular  act  evinces  a  total 
deprivation  of  reason.  The  loss  of  moral  sense,  even  to  that  extent, 
in  one  who  had  previously  possessed  it,  would,  undoubtedly,  be  a 
fact  bearing  strongly  upon  the  question  whether  he  retained  his 
other  faculties.  But  in  the  practical  administration  of  Justice,  in 
cases  of  this  description,  it  seems  to  us  a  dangerous  doctrine  to  hold 
that  the  attention  of  the  jury  should  be  directed  principally  to  the 
degree  of  appreciation  which  the  deceased  had  of  the  moral  nature 
of  his  act,  and  that  this  question,  most  speculative  and  difficult  of 
solution,  should  be  made  the  test  by  which  it  should  be  determined 
whether  he  had  knowingly  and  voluntarily  violated  the  condition  of 
his  insurance.  The  real  question  is,  whether  he  did  the  act  con- 
sciously and  voluntarily,  or  whether,  from  disease,  his  mind  had 
ceased  to  control  his  actions.  Supposing  a  man  to  be  in  possession 
of  his  will  and  of  the  ordinary  mental  faculties  necessary  for  self- 
preservation,  but  that  his  mind  has  become  so  morbidly  deceased 
on  the  subject  of  suicide  that  he  cannot  appreciate  its  moral  wrong, 
and  in  this  condition  of  mind  ho  takes  his  own  life  voluntarily  and 
intentionally  —  perhaps  with  the  very  object  of  securing  to  his 
family  the  benefits  of  an  insui'ance  upon  his  life —  it  is  difficult  to 
say  that  this  is  not  a  death  by  his  own  hand  within  the  meaning  of 
the  policy. 

It  has  been  doubted  whether  public  policy  would  permit  an  insur- 
ance covering  the  case  of  intentional  suicide,  by  the  insured,  while 
sane.  But  however  this  may  be,  no  rational  doubt  can  be  enter- 
tained that  a  condition  exempting  the  insurers  from  liability  m  case 
of  the  death  of  the  assured  by  his  own  hand,  whether  sane  or  insane, 
would  be  valid  if  mutually  agreed  upon  between  the  insurer  and  the 
insured.     When  nothing  is  said  in   the  policy  with  respect  to 
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iuflanity,  the  words  ''die  by  his  own  hand/'  in  their  literal 
sense,  comprehend  all  eases  of  self-destruction.  The  exceptions 
which  have  been  engrafted  upon  these  words  by  judicial  decisioni 
must  rest  upon  the  ground  that  the  excepted  cases  could  not  have 
been  within  the  meaning  of  the  parties  to  the  policy.  The  intent 
on  the  part  of  the  insurer  in  inserting  the  condition  is  evident. 
The  policy  creates  in  the  assured  a  pecuniary  interest  in  his  own 
death.  To  a  man  laboring  under  the  pressure  of  poverty  and  the 
urgent  wants  of  a  dependent  family/  or  of  inability  to  discharge 
sacred  pecuniary  obligations,  or  other  similar  causes,  the  policy 
offers  a  temptation  to  self-destruction.  To  protect  the  insurers 
against  the  increase  of  risk  arising  out  of  this  temptation  is  tlie 
object  for  which  the  condition  in  question  is  inserted.  Per  Maulk, 
J.y  5  M.  &  Gr.  653.  The  condition  ought,  therefore,  to  be  so  con- 
structed as  to  exclude  only  those  cases  in  which  these  motives  could 
not  have  operated  —  such  as  accident  or  delirium.  Ibid. 

So  far  as  considerations  of  public  policy  have  any  place  in  deter- 
mining such  a  question,  they  are  undoubtedly  in  favor  of  confining 
the  exceptions  to  the  condition  to  cases  in  which  the  self-destruction 
is  clearly  shown  to  have  been  accidental  or  involuntary. 

I  do  not  find  that  any  of  the  cases  have  gone  so  far  as  to  adjudi- 
cate that  the  mere  want  of  capacity  to  appreciate  the  moral  wrong 
involve*!  in  the  act,  where  it  was  voluntary  and  intentional,  unac- 
companied by  any  want  of  appreciation  of  its  physical  nature  and 
consequences,  or  by  any  insane  impulse  or  want  of  power  of  will  or 
self-control,  is  sufficient  to  take  a  case  out  of  the  proviso. 

The  contrary  has  been  held  in  several  casj3s,  and  the  doctrine  of 
Borradaile  v.  Hunter  adopted.  Dean  v.  Hie  American  Muttud 
Life  I7i8,  Co.,  4  Allen,  96;  Cooper  v.  The  Massachusetts  Mut*  Life 
Ins.  Co.y  102  Mass.  227;  Nimick  v.  Ins.  Co.,  10  Am.  Law  Reg.  (N. 
S.)  102;  Oay  v.  Union  Mutual  Life  Ins.  Co.,  9  Blatchford,  142;  2 
Bigelow's  Life  and  Accident  Gases,  etc.,  4;  Wharton  &  Stillo's  Med. 
Jur.,  §  240;  Fowler  v.  The  MxU.  Life  Ins.  Co.  of  N.  Y.,  4  Lans.  202. 
In  the  case  of  St.  Louis  Mut.  L.  Ins.  Co.  v.  Graves,  6  Bush,  268, 
the  Court  of  Appeals  of  Kentucky  was  equally  divided. 

The  only  case  cited  in  support  of  the  respondent's  view,  in  addition 
to  the  case  of  Breasted  v  The  Farmers^  Loayi  and  Trust  Co,,  which 
has  already  been  commented  upon,  is  the  case  of  Terry  v.  lAfi 
Insurance  Oo.^  15  Wail.  580.  But  it  will  be  found,  upon  an  exam- 
mation  of  that  case,  that  the  question  of  the  capacity  of  the  deceased 
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to  appreciate  the  moral  character  of  the  act  uras  not  inyolyedj  and 
that  all  that  is  said  upon  that  subject  in  the  opinion  is  obiter.  The 
jndge  at  the  trial  expressly  instructed  the  jury  that  it  was  not  every 
degree  of  insanity  which  would  so  far  excuse  the  party  taking  his 
own  life  as  to  make  the  party  insuring  liable ;  but  that  the  mind  of 
the  deceased  must  have  been  so  far  deranged  as  to  have  made  him 
incapable  of  using  a  rational  judgment  in  regard  to  the  act  he  was 
committing,  or  he  must  have  been  impelled  by  some  insane  impulse 
which  the  reason  that  was  left  him  did  not  enable  him  to  resist. 
Not  a  word  was  said  to  the  jury  in  respect  to  his  consciousness  of 
the  moral  quality  of  the  act  1  Dillon's  G.  0.  R.  404.  The  requests 
to  charge,  which  were  refused,  required  the  submission  to  the  jury 
only  of  the  question  of  the  capacity  of  the  deceased  to  understand 
the  nature  and  consequences  of  the  act,  and  did  not  require  them 
to  find  that  it  was  voluntary,  and,  therefore,  did  not  exclude  the 
hypothesis  of  an  insane  impulse  which  he  could  not-resist. 

The  questions  raised  by  the  exceptions  in  that  case  differ  widely 
from  the  present,  and  the  judgment  therein  is  not  inconsistent  with 
the  doctrine  of  Borradaile  v.  Hunter  and  the  other  cases  cited.  The 
opinion  delivered  in  the  Supreme  Court  in  the  Terry  case  contains 
some  general  language  which  goes  far  beyond  the  charge  in  the 
Circuit  Court,  and  was  not  necessary  to  sustain  the  judgment.  I 
refer  to  that  part  of  the  opinion  which  is  relied  upon  in  the  points 
of  the  respondent  in  this  case,  and  in  which  the  learned  judge  says, 
that  "  if  the  death  is  caused  by  the  voluntary  act  of  the  assured, 
he  knowing  and  intending  that  his  death  shall  be  the  result  of  his 
act,  but  when  his  reasoning  faculties  are  so  far  impaired  that  he  is 
not  able  to  understand  the  moral  character,  the  general  nature, 
consequences  and  effect  of  the  act  he  is  about  to  commit,  or  when 
he  is  impelled  thereto  by  an  insane  impulse  which  he  has  not  the 
power  to  resist,'*  the  insurer  is  liable. 

The  precise  effect  of  this  passage  is  not  very  clear  to  us,  as  it 
includes  several  conditions  which  can  hardly  co-exist.  It  can  be 
conceived  that  the  act  might  have  been  voluntary  and  the  self- 
destruction  intentional^  though  the  assured  failed  to  appreciate  its 
moi*»l  character;  but  it  is  difficult  to  conceive  how  the  act  could 
have  been  voluntary  and  intentional  when  the  fiiculties  of  ths 
deceased  were  so  impaired  that  he  was  not  able  to  understand  "  the 
general  nature,  consequences  and  effect  of  the  act  he  was  about  tr 
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oommity"  or  when  he  was  impelled  thereto  by  an  insane  impnlse 
which  he  had  not  the  power  to  resist. 

Even  if  the  decision  in  the  Terry  case  were  an  authority  binding 
upon  us,  we  should  not  regard  it  as  overruling  the  case  of  Borrch 
daile  v.  Hunter^  and  kindred  cases.  The  first  request  to  charge  was 
tramed  in  accordance  with  the  doctrine  of  those  cases,  and  we 
think  that  it  should  have  been  granted. 

An  exception  to  a  ruling  upon  evidence  is  also  urged  on  the  part 
of  the  appellant. 

On  the  trial  the  following  question  was  put  by  the  plaintiff 's 
counsel  to  Dr.  Dean,  a  medical  witness,  called  on  the  part  of  the 
plaintiff:  *'  Assuming  that  a  person  had  that  form  of  insanity  which 
you  denominate  melancholia,  and  had  committed  suicide,  you 
would  attribute  that  suicide  to  the  disease?"'  This  question  was 
objected  to  and  admitted,  and  the  witness  answered,  '^Yos,  I 
should  attribute  it  as  the  result  of  insanity." 

We  think  that  the  exception  to  the  admission  of  this  evidence 
was  well  taken.  The  question  called  not  for  any  fact  or  informa- 
tion peculiarly  within  the  knowledge  of  an  export  for  the  purpose 
of  guiding  the  jury  in  coming  to  a  conclusion,  but  for  the  inference 
of  the  witness  from  a  supposed  fact,  which  inference  the  jury  were 
capable  of  drawing,  and  which  it  was  within  their  province  tc 
draw,  if  justified  by  the  facts  proved,  without  being  infiuenccd  by 
the  opinion  of  the  witness.  Kennedy  v.  The  People,  39  N.  Y.  255* 
857. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event 

AU  ooncor. 

JudgmwU  reversed  and  new  trial  granted. 
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GoLLSNDJSB,  appellant,  v.  Dinsmobe. 

(56  N.  Y.  900.) 
Pi«rof  effidene^ — wplanation  of  express  company's  receipt.    Custom  and  tuagi. 

Words  or  forms  of  expression,  in  a  written  instrument,  not  in  uniTersal  use, 
but  local  or  technical  words,  or  phrases  having  two  meanings,  one  common 
and  universal,  the  other  peculiar,  technical  or  local,  and  characters,  marks 
and  technical  terms  used  in  a  particular  business,  may  be  explaiiiied  by  parol 
evidence. 

Custom  and  usage  can  be  resorted  to  for  the  purpose  of  ascertaining  and 
explaining  the  intention  of  the  parties  to  a  contract  when  it  cannot  be  ascer- 
tained without  parol  evidence,  but  never  for  the  purpose  of  contradicting 
or  qualifying  express  and  certain  provisions. 

Plaintiffs  delivered  goods  to  defendant's  express  company,  consigned  to  ^  A. 
King,  Clifton  House,  Windsor,  N.  S.,  CO.  D.,$375.  From  Turner's  Express, 
Boston,  Mass."  The  receipt  given  to  plaintiflEs  exempted  defendant's  com- 
pany from  li&biUty  beyond  its  route.  Defendant's  route  teiJiinated  at  Bos- 
ton, and  there  connected  with  Turner's  Express,  which  transported  goods 
from  Boston  to  Windsor.  In  an  action  by  plaintiffs  against  defendant  for  an 
alleged  breach  of  the  contract  of  transportation,  Tield,  (1)  that  parol  evidence 
was  admisfdble  to  explain  the  meaning  of  the  letters  "  C.  O.  D.,"  but  not  the 
meaning  of  the  remaining  words  ;  and  (2)  that  it  was  inadmissible  to  show 
that  it  was  the  custom  and  usage  among  connecting  express  eompanies  tran»> 
porting  goods  marked  "  C.  O.  D."  to  transfer  the  goods  with  the  bill  to  the 
succeeding  line,  and  await  return  of  proceeds.  The  direction  was  plain  to 
collect  $375  from  Turner's  Express. 

Action  by  Hugh  W.  Collender  and  another  against  William  B. 
Dinsmore,  president  of  the  Adams  Express  Company,  to  recover 
for  an  alleged  breach  of  a  contract  for  the  transportation  of  goods. 
In  November,  1861,  plaintiffs  delivered  to  the  Adams  Express  Com- 
pany at  New  York  goods  valued  at  $375,  receiving  therefor,  a 
receipt  in  the  form  : 

**  Received  of  Phelan  &  Collender  two  boxes  merchandise  and 
two  cases  slate,  comprising  one  billiard  table,  marked : 

"  A.  KiKG,  Clifton  House, 

"  Windsor,  N.  S.** 

"C.O.D.ISTR. 
**  From  Turner's  Bxpress,  Boston,  Mass.'* 
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The  receipt  contained  a  clause,  among  others,  that  the  company 
would  ''in  no  event,  be  liable  beyond  onr  route  as  herein  receipted." 
Dafendant's  route  terminated  at  Boston,  and  there  connected  with 
Tamer's  Express,  which  transported  goods  to  Windsor. 

On  the  trial,  defendant  was  allowed,  under  objection,  to  ask  sev- 
eral witnesses  what  the  words,  "  A.  King,  Clifton  House,  Windsor, 
N.  S.,  C.  0.  D.  $375,  from  Turner's  Express,  Boston,  Mass.** 
meant,  and  they  replied  that  it  meant,  that  the  $375  was  to  be  col- 
lected of  A.  King  by  Turner's  Express.  The  witnesses  were 
allowed  to  testify,  under  objection,  as  to  the  custom  and  usage 
among  connecting  express  companies  receiving  packages  marked 
"  C.  O.  D."  destined  to  a  point  beyond  the  line  of  the  first  com- 
pany. They  testified  that  the  custom  was  to  transfer  goods  with 
the  bill  to  the  succeeding  line  and  await  return  of  proceeds.  It 
appeared  that  the  letters  "  0.  0.  D."  meant  "collect  on  delivery," 
and  that  the  words  "  From  Turner's  Express "  were  not  common 
in  receipts,  the  usual  form  being  "C.  0.  D."  with  the  amount. 
Plaintiff  offered  to  show  that  before  the  goods  were  delivered  to 
defendant's  company,  it  was  agreed  that  the  company  would  collect 
of  Turner's  Express  on  delivery.  This  was  rejected.  Judgment 
in  favor  of  defendant  entered  on  the  report  of  a  referee  was  affirmed 
at  general  term.    The  plaintiff  appealed  to  this  court 

M,  Nolan,  for  appellant.  Evidence  of  custom  or  usage  is  admis- 
sible to  explain  terms  in  a  contract  only  where  these  terms  are 
unusual.  1  Oreenl.  Ev.,  §  295;  2  Co  wen  ft  Hill's  Notes,  p.  506. 
The  only  testimony  admissible  on  the  trial  was  testimony  explain- 
ing the  initials,  "  C.  0.  D."  Dana  v.  Fiedlery  12  N.  Y.  40;  Hurlbut 
V.  Ckirvevy  37  Barb.  62;  Iris.  Cos.  v.  Wright^  1  Wall.  456;  RoUnson 
V.  United  States,  13  id.  363;  Collyer  v.  Collins,  17  Abb.  Pr.  467. 
No  evidence  of  custom  or  usage  is  admissible  to  vary  or  control  the 
legal  effect  of  a  written  instrument,  or  to  contradict  the  express 
or  implied  terms  of  one.  Wrigglesworth  v.  DaUisonf  1  Smith's  Lead. 
Cas.  670;  Bradley  v.  Wheeler,  44  N.  Y.  495;  Marhham  v.  JatuUm, 
41  id.  235;  Moore  v.  Higgins,  35  id.  422;  Wheeler  v.  Newhold,  16  id. 
401;  DaUon  v.  Daniels,  2  Hilt  472;  Bargett  v.  Or.  Mut.  Ins.  Co.,  3 
BoBW.  383;  St.  N.  Ins.  Co.  v.  Merc.  M.  Ins.  Co.,  5  id.  238;  Barnard 
V.  KeUogg,  10  Wall.  383;  Cooper  v.  Kane,  19  Wend.  386;  Hunter  v. 
Locke,  5  Hill,  439;  Fiirness  v.  Cone,  8  Wend.  247;  Main  v.  JSagle^ 
I  K  D.  S.  619.      Extrinsio  evidence  of  custom  is  admissible  to 
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annex  incidents  to  contracts,  in  matters  in  respect  to  which  they 
are  silent,  only  when  the  incident  to  be  annexed  is  consistent  with 
the  terms  of  the  written  instmment.  Hatton  v.  Warr&n,  1  M.  & 
W.  474 ;  Smith's  Lead.  Cas.  675,  677.  It  was  error  to  exclude 
plaintiffs'  offer  to  prove,  when  defendant  rested,  that  the  latter 
had  agreed  with  him  that,  instead  of  intrusting  the  goods  to 
Turner's  Express,  under  the  custom,  it  would  collect  amount  on 
delivery  from  Turner's  Express.  The  Schooner  Reside,  2  Sumn. 
667;  Knox  v.  The  Ninette^  Orabbe,  534;  Wolfe  v.  Howes,  20  N.  Y. 
197;  Hunt  v.  H.  R  Ins.  Co.,  2  Duer,  481;  Stephen  on  PI.  450. 

Charles  M.  D$  Costa,  for  respondent.  Defendant  did  not  receive 
the  goods  as  a  common  carrier,  but  under  the  contract  in  the 
express  receipt,  by  which  the  rights  and  liabilities  of  the  parties 
are  to  be  determined.  Belger  v.  Dinsmore,  51  N.  Y.  166;  Long  v. 
N.  Y.  C.  R.  R.  Co.,  50  id.  76.  Evidence  is  always  admissible  to 
explain  the  meaning  of  words  or  forms  of  expression  used  in  any 
particular  business  when  their  meaning  is  essential  in  construing  a 
contract  Daiia  v.  Fiedler,  12  N.  Y.  40,  46;  1  Greenl.  Ev.,  §  282. 
Evidence  of  custom  or  usage  is  admissible  to  explain  the  meaning 
and  intent  of  the  parties  to  a  contract,  which  could  not  be  explained 
without  the  aid  of  this  extrinsic  evidence.  WriggUstvorth  v.  Dal- 
lison.  Smith's  Lead.  Gas.  (Law  Lib.,  N.  S.,  3),  note,  p.  223;  Colly er 
V.  Collins,  17  Abb.  Pr.  467;  Spear  v.  Hart,  3  Rob.  420;  Barnard  v. 
Kellogg,  10  Wall.  383;  Robinson  v.  United  States,  13  id.  363;  Walls 
V.  Bailey,  49  N.  Y.  464 ;  Dent  v.  N.  A.  S.  S.  Co.,  49  id.  390;  The 
Richmond,  1  Bis.  49;  McMasters  v.  Penn.  R.  R.  Co.,  69  Penn.  374. 
Defendant's  liability  for  the  goods  was  discharged  at  the  end  of  its 
route,  upon  delivery  of  the  goods  to  Turner's  Express.  Am.  Ex. 
Co.  V.  Second  Nat.  Bank,  69  Penn.  394;  Reed  v.  U.  S.  Ex.  Co.,  48 
N.  Y.  462;  Babcoch  v.  L.  S.  £  M.  S.  R.  R.  Co.,  49  id.  49.  A  written 
agreement  merges  all  previous  conversations  and  negotiations 
between  the  parties,  and  must  be  held  to  express  the  true  agree- 
ment of  the  parties  upon  the  matters  therein  referred  to.  DetO" 
field  Y.Degraw,  9  Bosw.  1;  Btickley  v.  Bentley,  48  Barb.  283;  Bush 
V.  TiUey,  49  id.  599;  Retiard  v.  Sampson,  12  N.  Y.  561;  HaUiday  v. 
Hart,  30  id.  474;  Pollen  v.  Le  Roy,  id.  549;  Tliorp  v.  Ross,  4  Eoyes, 
646;  RiUy  v.  City  of  Brooklyn,  46  N.  Y.  44;  LoTig  v.  N.  Y.C  R.R. 
Co.,  50  id.  76. 
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Alleh,  J.  The  counsel  for  the  respondent  is  entirely  right  in 
his  ckdm  that  the  receipt  of  the  express  company,  given  to  the 
consignor  of  the  goods  at  the  time  of  their  receipt  for  transporta* 
tion,  is  the  contract  by  which  the  rights  and  obligations  of  the 
parties  must  be  determined,  and  that,  in  the  absence  of  fraud  or 
mistake,  the  terms  of  the  contract  cannot  be  varied  by  parol  or 
other  extrinsic  evidence,  or  by  evidence  of  prior  negotiations  which 
were  merged  in  the  written  contract.  Long  v.  X,  Y.  C.  R,  R.  Co,^ 
50  N.  Y,  76;  Belger  v.  Dinsmore,  51  id.  166;  S.  C,  10  Am.  R.  575. 

The  contract,  when  interpreted  with  such  aids  as  the  law  pcrr 
mits,  either  by  proof  of  extrinsic  facts  and  circumstances  within 
the  knowledge  of  the  parties,  and  in  respect  to  which  it  was  entered 
into,  or  of  usage  or  custom,  which  may  be  regarded  as  incorporated 
in  the  contract  and  made  a  part  of  it,  must  be  performed,  and  effect 
be  given  to  it  according  to  its  terms. 

Certain  extrinsic  facts  are  admitted  which  explain  what  would 
otherwise  be  ambiguous  on  the  face  of  the  written  receipt.  The 
receipt  is  of  goods  consigned  to  one  King,  at  Windsor,  Nova  Scotia, 
and,  without  explanation  or  evidence  of  extrinsic  facts,  or  some 
limitation  in  the  contract  itself,  it  would  be  presumptively  a  con- 
tract for  their  carriage  by  the  defendants  and  a  delivery  of  them  to 
the  consignee  at  their  place  of  destination,  according  to  this  direc- 
tion. The  contract  in  terms  provides,  however,  that  the  Adama 
Express  Company  shall  not  be  liable  beyond  the  route  of  that  com- 
pany, and  the  admission  is  that  defendant's  line  terminated  at 
Boston  and  there  connected  with  Turner's  Express,  carrying  mer- 
chandise between  Boston  and  Windsor,  and  by  whom  the  goods 
were  to  be  forwarded  from  Boston  to  their  place  of  destination* 
The  liability  of  defendant's  company  in  respect  to  the  carriage  of 
the  goods,  terminated  with  the  delivery  to  Turner's  Express  at 
Boston,  and  the  reference  to  that  express  in  the  body  of  the  receipt 
ie  made  intelligible  by  the  knowledge  of  these  facts,  and  especially 
by  the  fact  that  such  express  was  the  carrier  connecting  with  the 
defendant  at  Boston.  Field  v.  Mufison,  47  N.  Y.  221.  The  letters 
"C.  0.  D.,"  followed  by  an  amount  in  dollars,  have  come  to  be 
very  well  understood  in  the  community  and  by  the  public,  but  per- 
haps could  not,  without  the  aid  of  extrinsic  evidence,  be  read  and 
interpreted  by  the  courts ;  that  is,  their  meaning  may  not  be 
considered  as  judicially  settled,  or  so  well  understood  that  judicial 
notice  can  be  taken  of  the  purpose  for  which  those  letters  are  used. 
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in  the  connection  in  which  they  are  here  found,  or  the  oci.  tract  to  be 
implied  from  them.  It  was  certainly  competent  to  explain  them, 
and  thns  lemove  all  ambiguity  by  parol  evidence. 

The  rale  is  that  words,  or  forms  of  expression  which  are  not  of 
nniYerjal  ase,  but  are  purely  local  or  technical,  may  be  explained 
by  parol  oyidence,  and  the  same  is  true  of  words  or  phrases  haying 
two  meanings,  one  common  and  universal,  and  the  other 
peculiar,  technical  or  locaL  In  such  case  parol  evidence  may  be 
given  of  facts  tending  to  show  in  which  sense  the  words  were  used. 
1  Greenl.  Ev.  295.  Where  characters,  marks  or  technical  terms 
are  used  in  a  particular  business,  unintelligible  to  persons  unac- 
quainted with  such  business,  and  occur  in  a  written  instrument, 
their  meaning  may  be  explained  by  parol  evidence,  if  the  explana- 
tion is  consistent  with  the  terms  of  the  contract  Dana  v.  Fiedler, 
12  N.  Y.  40 ;  Barnard  v.  Eelloggy  10  Wall.  383  ;  Robinson  v.  United 
SiaiBSy  13  id.  363  ;  WaUs  v.  Bailey,  49  N.  Y.  464 ;  AUorney-Gen- 
eral  v.  Skore,  11  Sim.  616. 

The  evidence  clearly  explains  the  use  of  the  letters  referred  to, 
and,  as  used,  they  stand  for  and  represent  certain  words  of  which 
they  are  the  initials,  and  constitute,  in  an  abbreviated  form,  a 
direction  well  understood  to  collect  the  sum  of  money  indicated  by 
the  figures  following  ;  and  the  direction,  when  making  a  part  of  a 
contract  for  the  carriage  of  merchandise,  as  in  this  case,  implies  a 
contract  on  the  part  of  the  carrier  to  collect  the  sum  mentioned, 
and  return  the  same  to  the  consignor  of  the  goods.  The  contract 
will  then  be  read  as  if  it  was  written  at  large,  ^^  Collect  on  delivciy 
(375  from  Turner's  Express,  Boston."  Had  the  direction  been 
merely  to  collect  on  delivery  $375,  there  would  have  been  no  occa- 
aion  for  parol  evidence,  as  there  would  have  been  no  ambiguity. 
It  would  have  been  interpreted  as  a  direction  to  collect  the  amount 
named  of  the  nltimate  consignee,  upon  a  delivery  of  the  goods  to 
him  by  the  last  carrier,  and  intermediate  carriers  would  not  have 
been  called  upon  to  advance  the  amount  on  receipt  of  the  goods. 
This  interpretation,  which  is  but  the  natural  and  ordinary  mean- 
ing of  the  language  used,  is  in  accordance  with  the  usage  and 
onatom  as  proved,  and  the  interpretation  of  contracts  in  that  form 
by  those  engaged  in  the  business  of  carrying  goods  by  express  and 
as  understood  in  that  business.  All  the  witnesses  agree  to  tiiia 
Had  the  direction  then,  in  this  case,  been  in  this  form,  ^'  C.  O.  \}J 
which  the  witnesses  all  say  is  the  usual  form,  it  would  have  ev 
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jenced  a  contract,  Dpon  the  proof  spread  out  upon  the  record  as 
to  the  signification  of  these  letters,  by  the  defendant  to  carry  the 
goods  safely  to  Boston,  and  then  deliver  them  to  Turner's  Express, 
with  the  same  direction,  and  the  obligation  of  the  hitter  company 
to  collect  the  money  of  the  consignee  at  Windsor,  on  delivery  of 
the  goods  to  him. 

To  the  nsual  symbolic^  direction  ordinarily  accompanying  mer- 
chandise by  express,  subject  to  charges,  are  the  words,  **  from  Tur- 
ner's Express,  Boston,"  so  that  it  reads  "  Collect  on  delivery  $375 
from  Turner's  Express,  Boston."  The  addition  was  not  essential 
to  limit  and  did  not  affect  the  liability  of  the  defendants  as  carriers 
of  the  goods,  and  the  printed  receipt  and  conti'act  protected  them 
against  liability  beyond  their  route,  and  they  were  not  necessary  or 
usual  to  insure  a  collection  by  the  last  carrier,  on  a  delivery  to  the 
ultimate  consignee.  The  words,  "from  Turner's  Express  Com- 
pany," are  not  ambiguous  or  uncertain,  and  are  not  made  so  by 
reference  to  any  extrinsic  fact,  even  if  it  were  competent  to  create 
an  ambiguity  by  extrinsic  evidence.  The  words,  or  like  words, 
when  used  in  the  same  connection,  have  not  acquired  by  usage  or 
custom  any  peculiar  or  technical  meaning,  for  all  the  witnesses 
agree  that  they  have  never  known  of  these  words,  or  words  of  a 
like  import,  being  used  in  a  contract  of  this  character.  The  direc- 
tion is  a  very  plain  and  direct  one  to  collect  $375  from  Turner's 
Express,  and  can  only  be  read  as  a  direction  to  collect  from  that 
company,  on  delivery  of  the  goods  to  it,  the  sum  mentioned  ;  and 
it  can  only  receive  another  or  different  interpretation  by  a  change 
in  the  language  used,  ashy  inserting  "by"  in  place  of  "from,"  or 
by  some  other  change  which  would  give  the  phraae  a  meaning  dif- 
ferent from  that  which  it  would,  in  the  language  which  the  parties 
have  used,  ordinarily  have.  The  evidence  of  the  meaning  put  upon 
the  simple  direction  to  "  collect  on  delivery,"  by  usage^  does  not 
aid  in  interpreting  a  direction  so  entirely  different  as  this  is,  by  the 
addition  of  a  very  material  clause.  The  right  of  the  parties  to 
make  a  different  contract  cannot  be  denied  them,  and  every  con- 
tract must  be  interpreted  according  to  its  peculiar  terms,  and  a 
change  so  essential  as  this  cannot  be  asKumed  to  have  been  made 
imintentionally.  The  words  added  to  the  usual  contract  are  of 
familiar  and  universal  use,  and  have  a  well-defined  meaning ;  they 
ate  not  technical  or  peculiar,  or  used  only  in  a  particular  business  ; 
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and  there  is  no  eyidence  that  they  were  ever  used  in  any  other  than 
the  usual  and  ordinary  sense. 

It  was  not  competent  for  the  defendants  to  prove  the  meaning  of 
the  contract ;  they  could  only  prove  the  peculiar  meaning  of  tech- 
nical words  used  ;  and  if  words  of  universal  use  were  used  in  a 
technical  or  peculiar  sense,  they  could  prove  facts  tending  to  show 
that  they  were  thus  used  ;  but  this  being  done  it  was  for  the  court 
to  interpret  the  contract.  Hutchison  v.  Bowkery  5  M.  &  W.  535. 
Neither  was  it  competent  for  the  plaintifF  to  prove  a  custom  or 
usage  inconsistent  with  the  terms  of  the  contract ;  and,  if  the 
language  was  explicit,  it  could  not  be  varied  or  contradicted  by 
parol  evidence,  or  meaning  given  to  the  contract  different  from 
that  called  for  by  its  terms.  Tykdal,  Ch.  J.,  in  Attorney- Oer^ 
eral  v.  Shore,  supra,  says  :  '*  The  general  rule  I  take  to  be,  that, 
when  the  words  of  any  written  instrument  are  free  from  ambiguity 
in  themselves,  and  when  external  circumstances  do  not  create  any 
doubt  or  difficulty  as  to  the  proper  application  of  those  words  to 
claimants  under  the  instrument,  or  the  subject-matter  to  which 
the  instrument  relates,  such  instrument  is  always  to  be  coTistrueil 
according  to  the  strict,  plain,  common  meaning  of  the  words  them- 
fielves  ;  and  that  in  such  case  evidence  dehors  the  instrument,  for 
the  purpose  of  explaining  it  according  to  the  surmised  or  alleged 
intention  of  the  parties  to  the  instrument,  is  utterly  inadmissible." 

Custom  and  usage  is  resorted  to  only  to  ascertain  and  explain 
the  meaning  and  intention  of  the  parties  to  a  contract  when 
the  same  could  not  be  ascertained  without  extrinsic  evidence, 
but  never  to  contravene  the  express  stipulations ;  and  if 
there  is  no  uncertainty  as  to  the  terms  of  a  contract,  usage 
cannot  be  proved  to  contradict  or  qualify  its  provisions.  Barn* 
ard  V.  Kellogg y  supra;  Bradley  v.  Wlieelery  44  N.  Y.  495;  Wliee- 
ler  V.  Newlould,  16  id.  392;  Walls  v.  Bailey y  49  id.  464.  In 
matters  as  to  which  a  contract  is  silent,  custom  and  usage  may 
be  resorted  to  for  the  purpose  of  annexing  incidents  to  it.  Sutton 
v.  Warren,  1  M.  &  W.  466;  Wrigqlesworth  v.  DaUison,  1  Doug.  201. 
But  the  incident  sought  to  be  imported  into  the  contract  must  nd 
be  inconsistent  with  its  express  terms  or  any  necessary  implication 
from  those  terms.  Note  to  Wrigglesworth  v.  Dallison,  1  Smith'i 
Leading  Cases  (6  Am.  ed.),  677,  and  cases  cited.  Usage  is  some« 
times  admissible  to  add  to  or  explain,  butnevcr  to  vary  or  contradict, 
cither  expressly  or  by  implication,  the  terms  of  a  writton  instrument 
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or  the  fair  and  legal  import  of  a  contract.  AUen  v.  Dykers^  3  Hill, 
593;  Hinton  v.  Locke,  5  id.  437;  Mages  v.  Atikineon,  2  M.  ft  W. 
442;  Adams  v.  Wordlsy,  1  id.  374,  and  other  cases  cited;  1  Smith's 
Leading  Gases,  supra,  680,  et  seq.  As  before  suggested,  there 
was  no  evidence  of  any  usage  which  could  "add  to,  vary  or  affect, 
m  any  way,  the  meaning  of  the  words  '^from  Turner's  Express, 
Bt)Ston.'' 

They  are  to  receive  the  interpretation  and  have  the  meaning  given 
them  which  they  have,  as  universally  used;  and  in  no  way  can  they 
be  read  except  as  a  direction  to  collect  the  money  specified  from 
Turner's  Express,  on  the  delivery  of  the  merchandise  to  that  com- 
pany. Whether  such  a  direction  was  reasonable  or  unreasonable  is 
not  for  us  to  consider.  It  was  not  difficult  to  observe  by  the  defend- 
ants; and  if  the  connecting  carrier  did  not  choose  to  accept  the 
goods  and  make  the  advance,  the  contract  of  the  defendants  was 
performed  by  a  tender  of  the  goods;  and  if  refused  they  could  return 
them  to  the  plaintiffs  and  demand  compensation  for  the  service.  It 
cannot,  certainly,  be  said  to  be  unreasonable.  It  may  have  been 
that,  while  the  consignees  were  willing  to  intrust  the  collection  of 
the  charges  to  the  defendants,  they  had  not  the  same  faith  in  the 
solvency  or  integrity  of  any  connecting  carrier;  or  they  may  have 
been  unwilling  to  have  their  funds  in  the  possession  of  agents  sc 
hr  from  them.  It  was  entirely  competent  for  the  carriers  to  make 
a  contract  in  the  precise  terms  in  which  this  was  made;  and  a  con- 
tract does  not,  like  a  custom,  depend  upon  its  reasonableness  for  its 
validity.  The  defendants  ran  no  risk  in  carrying  valueless  property, 
subject  to  heavy  charges,  as  suggested  by  the  counsel;  they  risked 
nothing  but  the  freight,  and  in  this  instance  they  knew  the  con- 
signors and  the  character  of  the  property  received. 

But  if  it  can,  upon  any  view  of  the  terms  of  the  direction,  or 
the  evidence  given  in  respect  to  the  words  or  phrases  employed,  be 
claimed  that  the  words  were  used  in  a  sense  and  with  a  meaning 
other  than  that  which  ordinarily  attaches  to  them,  it  may  be  ques- 
tionable whether  the  coui*t  should  have  excluded  the  evidence  offered 
by  the  plaintiff,  that  the  defendants  had  agreed  to  receive  and  carrj 
the  goods  upon  the  terms  indicated  by  the  terms  of  the  direction. 
It  is  true  that,  as  a  contract  or  agreement,  the  prior  verbal  negotia 
tions  and  parol  undertaking  were  merged  in  the  written  contract; 
but  there  are  cases  holding,  in  effect,  that  the  prior  negotiations 
and  conversation  of  the  parties  can  be  given  in  evidence,  when  there 
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IB  an  ambigaitjy  to  show  in  what  sense  particnlar  words  or  phrases 
were  used  by  the  parties  in  making  the  contract  Selden  y.  WiUiatMy 
»  Watts,  9;  Gray  v.  Harper,  1  Story,  574;  Kemble  v.  Lull,  3  McLean, 
272.  But,  without  passing  upon  the  question,  we  may  say  that  its 
e^kohision  cannot  be  sustained,  on  the  ground  that  it  was  offered  too 
late.  It  was  strictly  replicatory,  in  answer  to  the  evidence  on  the 
part  of  the  defendant,  and  could  not  have  been  with  pn)priety 
offered,  dA  a  part  of  the  plaintiffs'  case,  before  evidence  had  been 
given  of  the  custom  and  usage  of  the  meaning  of  the  contract,  as 
claimed  by  the  defendants. 

But,  for  the  reason  before  assigned,  the  judgment  must  be 
reversed,  and  a  new  trial  granted. 

All  concur,  except  Orotsb  and  Bapallo,  JJ.,  dissenting. 

Judgment  reversed. 


National  Bank  of  Comnsbcb  dt  New  York  v.  National 
Mechanics'  Banking  Association  of  New  York,  appellant 

(SSN.T.aU 
Forgery  — check  raieed  after  eertifieatian  —  rights  of  drawee. 

A  bank  which  pays  a  check  which  it  has  certified,  bat  which  was  altered  by 
raising  the  amoant,  after  certification,  is  not  estopped  from  recovering  back 
the  money  paid.  It  is  bound  only  as  to  the  signatare  of  the  drawer  and  its 
own  certification. 

3.  obtained  from  Y.&  Co.  a  check,  dated  Febroary  15,  on  plaintiflTs  bank  for 
$56.75,  which  the  bank  certified.  Q.  then  altered  the  amount  of  the  check 
by  raising  it  to  $15,006,  and  altered  the  date,  making  it  February  16.  lie 
deposited  it  with  defendant's  bank  on  the  same  day  with  other  deposits, 
amounting  in  all  to  $20,000.  Afterward,  on  the  same  day,  he  drew  from 
defendant's  bank  all  his  deposits  except  about  $2,600.  On  the  17th  of  Feb> 
ruary  the  check  was  passed  through  the  clearing-house  to  plaintiff's  bank, 
wlicre  it  was  charged  to  V,  &  Co.'s  aoooont.  Seven  daya  afterward  the 
account  of  V.  &  Go.  was  written  up,  and  on  March  1  they  discorered  the 
alteration  and  notified  plaintifi^s  bank,  whose  officers  immediately  notified 
defendant.  Held,  that  plaintiff^  was  entitled  to  recover  back  the  amount  of 
the  check  from  defendant,  less  the  original  amount,  plaintiff  not  beiair 
estopped  by  payment  of  the  check,  and  defendant's  low  not  being  the  ono 
Hequence  of  plaintiffs  mistake. 
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AcnoK  by  the  National  Bonk  of  Commerce  in  New  York  against 
One  National  Mechanics'  Banking  Association  of  New  York,  to 
recover  back  money  paid  by  mistake.  On  February  15,  1870,  one 
Greenleaf  procured  a  check  for  $56.75  from  Vermilye  &  Co.,  dated 
that  day,  and  drawn  on  plaintiff's  bank.  The  plaintiff  certified  it  the 
wme  day,  and  Greenleaf  then  altered  it  by  changing  the  date  to 
Fdmiary  16,  and  raising  the  amount  to  $15,006.  He  deposited 
the  check  on  the  same  day,  with  other  deposits,  amounting  in  all 
to  $20,000,  with  defendant's  bank  ;  and  later,  on  the  same  day,  he 
drew  out  his  deposits,  with  the  exception  of  $2,626.24.  Greenleaf 
was  a  cnstomer  of  defendant.  The  check  was  paid  at  the  clearing- 
hoQse  on  the  17th  of  Febmary,  and  was  sent  to  plaintiff's  bank, 
where  it  was  charged  to  the  account  of  Vermilye  &  Co.  Their 
accoimt  was  written  up  on  February  24,  and  on  March  1  they  (li>- 
coTered  the  alteration  and  notified  plaintiff.  The  officers  of  plain- 
tiff's bank  immediately  gave  notice  to  defendant,  and  repayment  of 
the  money  was  demanded  and  refused.  Plaintiff  obtained  a  verdict 
for  the  amount  of  the  check,  less  the  original  amount,  with  interest 
Judgment  on  the  verdict  was  affirmed  at  general  term,  and  defend- 
ant appealed  to  this  court 

James  BmoU,  for  appellant.  By  certifying  a  check  a  bank 
becomes  the  debtor  of  the  holder,  and  primarily  liable  as  the 
acceptor  of  a  bill.  Mead  v.  Mechanice'  Bank,  25  N.  Y.  148.  Plain- 
tiff is  estopped  from  denying  the  validity  and  authenticity  of  the 
certification.  Oddie  v.  Nat.  City  Bank,  45  N.  Y.  735.  It  was 
negligence  for  plaintiff  to  pay  the  check  without  observing  that  it 
had  been  raised;  and  it  was  therefore  error  to  direct  a  verdict  upon 
the  check.  Canal  Bank  v.  Bank  of  Albany ^  1  Hill,  287;  Bank  of 
Commerce  v.  Union  Bank,  3  N.  Y.  230;  Oloucestef  Bank  v.  Saleyn 
Bank,  17  Mass.  42.  It  was  error  to  refuse  to  submit  to  the  jury 
the  question  whether  defendant  was  injured  by  plaintiff 's  negli- 
gence or  laches  in  giving  notice  of  the  alleged  mistake.  Watkins 
y.  Johnson,  3  B.  &  0.  428;  Smith  v.  Mercer,  6  Taunt  76;  Cocks  v. 
Masi&rman,  9  B.  ft  C.  902;  Union  Nat,  Bank  v.  Sixth  Nat.  Bank, 
48  N.  Y.  452  ;  Irving  Bank  v.  Wetherald,  36  id.  335;  Duncan  v. 
Berlin,  N.  Y.  Ot  App. ;  Meade  v.  Merck,  Bank  of  Albany,  25  N.  Y. 
143.  A  party  who  pays  what  purports  to  be  his  own  paper  has  the 
greatest  meana  of  knowledge;  and  an  innocent  third  party,  Eree 
from  negligence,  should  not  suffer.     United  States  Bank  v.  BaitJc 
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of  Gsorgia,  10  Wheat.  333;  Price  y.  Neale,  3  Burr.  1354;  QUmeegt^r 
Bank  v.  Salem  Bank,  17  Mass.  42;  BurriU  y.  WcUertown  Bank,  51 
Barb.  105;  Mather  v.  Lord  Maidstone,  18  G.  B.  273. 

Benjamin  D.  SiUiman,  for  respondent.  A  bank,  by  certifying  a 
cheek  drawn  on  it,  warrants  only  the  genuineness  of  the  drawer's 
signature  and  that  he  has  the  amount  of  the  check  to  his  credit 
Bank  of  Com.  v.  Union  Bank,  3  N.  Y.  230^  and  cases  cited;  Canal 
Bank  t.  Bank  of  Albany,  1  Hill,  287;  Farmers^  etc..  Bank  v.  B.  <£ 
D.  Bank,  14  N.  Y.  623;  S.  C,  16  id.  125.  From  the  time  defendant 
stamped  the  check  and  sent  it  to  the  clearing-house  he  became  the 
guarantor  of  its  genuineness  to  all  subsequent  bona  fide  takers. 
Chit,  on  Bills  (ed.  1849),  245;  Jones  v.  Ryde,  5  Taunt.  488;  WUkinr 
iffjn  V.  Johnson,  3  B.  &  G.  428;  fferrick  t.  Whitney,  15  Johns.  240; 
Harrison  v.  Bradley,  7  Yerg.  310;  Story  on  Bills,  §§  110,  235;  Sez 
V.  Biggs,  3  P.  Wms.  419;  Yarborough  v.  Bank  of  England,  16  East, 
1:2;  Story  on  P.  N.,  §  121,  and  cases  cited.  Plaintiff  would  not  be 
liable  for  delay  in  making  the  discovery,  but  at  most  for  delay  in 
^ving  notice  after  the  discovery  was  made.  Weisser  v.  Denison, 
Prest.,  etc.,  10  N.  Y.  68 ;  Kingston  Bank  v.  Eltinge,  40  id.  391; 
Townsend  v.  Crowdy,  8  C.  B.  (N.  S.)  476-492;  Kelly  v.  Solari,  9 
Af.  &  W.  54;  Daih  v.  Lloyd,  12  Q.  B.  531  (64  E.  G.  L.);  Lucas  v. 
Warrack,  1  M.  &  B.  293;  2  Smith's  Lead.  Gas.  (2d  ed.)  1873; 
Harriott  v.  Hampton,  and  cases  cited,  marg.  page  402;  Canal  Bank 
/.  Bank  of  Albany,  1  Hill,  291;  Bank  of  Com.  v.  Union  Bank,  3 
Gomst.  236. 

Bapallo,  J.  It  is  now  settled,  both  in  England  and  in  this 
State,  that  money  paid  under  a  mistake  of  fact  may  be  recovered 
back,  however  negligent  the  party  paying  may  have  been  in  making 
the  mistake,  unless  the  payment  has  caused  such  a  change  in  the 
position  of  the  other  party  that  it  would  be  unjust  to  require  him 
to  refund. 

To  this  rule,  however,  there  are  some  exceptions,  established  by 
ilccisions  which  have  been  so  long  acted  upon  that  it  is  not  proper 
to  disturb  them.  One  is,  where  the  drawee  of  a  draft  or  bill 
of  exchange  pays  it  to  a  bona  fide  holder,  under  the  belief  that  the 
signature  of  the  drawer  is  genuine,  and  it  turns  out  to  have  been 
forged.  It  has  been  decided  that  the  drawee  is  bound  to  know  the 
signature  of  the  drawer,  and  that  if  he  accepts  or  pays  he  cannot 
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leeall  his  act.  Price  t.  Need,  3  Burr.  1355;  National  Park  Bank 
0/  N.  r.  Y.jnmk  National  Bank  of  N.  ¥.,  46  N.  Y.  77.  So  also 
it  has  been  held  that  if  one  pays  a  draft,  purporting  to  be  accepted 
by  him,  he  cannot  afterward  set  up  that  the  acceptance  was  a  for 

Sry,  as  against  a  bona  fide  holder  to  whom  the  payment  was  made. 
lat  he  was  bound  to  know  his  own  signature.  Mather  v.  Lord 
Maidgtone,  18  G.  B.  273.  And  further,  that  if  a  bank  pays 
what  purports  to  be  its  own  bills  or  receives  them  on  deposit,  and 
passes  them  to  the  credit  of  its  customer,  it  cannot  recall  the  pay- 
menty  or  reToke  the  credit  on  subsequently  discovering  that  the 
bills  had  been  fraudulently  altered  by  raising  their  amounts. 
United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.  333. 

The  learned  counsel  for  the  appellant  seeks  to  deduce  from  these 
cases  a  general  principle  that  every  party  is  bound  to  know  his 
own  obligations,  and  that,  after  having  recognized  and  paid  what 
purports  to  be  his  own  obligation,  he  will  not  be  permitted  to  allege 
a  mistake  in  reference  to  its  genuineness. 

Language  is  used  in  some  of  the  cases  which  appears  to  sustain 
this  view;  but  this  language  must  be  construed  with  reference  to 
the  circum&tances  of  the  case  in  which  it  was  used.  It  must  also 
be  borne  in  mind  that  the  cases  referred  to  are  rather  exceptions  to 
a  general  rule  than  adjudications  establishing  a  legal  principle;  and 
care  must  be  taken  when  applying  them,  to  see  that,  in  the  case  to 
which  they  are  sought  to  be  applied,  all  the  conditions  upon  which 
the  exception  depends  exist  Ooddard  v.  TTie  Merchants^  Bank,  4 
N.  Y.  149. 

In  all  the  cases  referred  to  as  falling  within  the  exception,  the 
alleged  mistake  consisted  in  the  recognition  as  genuine  of  a  forged 
signature,  either  of  the  party  paying,  or  of  his  correspondent,  whose 
signature  he  was  held  bound  to  know;  and,  in  the  case  of  the  bank 
bills,  in  the  recognition  as  genuine  of  bills  issued  by  the  bank  itself, 
the  body  of  which,  as  well  as  the  signatures,  were  the  work  of  the 
bank.  In  the  case  of  the  bank  bills,  considerations  of  public  policy, 
connected  with  the  character  of  the  bills  as  currency,  entered  largely 
into  the  reasoning  of  the  court,  and  are  much  relied  upon  by  Story, 
J.,  in  the  elaborate  opinion  which  he  delivered.  But  giving  to  the 
decision,  for  present  purposes,  its  largest  scope,  it  goes  no  farthei 
than  to  hold  that,  in  case  of  an  alteration  in  the  body  of  an  instru- 
ment, the  recognition  of  the  altered  instrument  as  genuine  is  bind- 
ing upon  the  party  who  made  the  body  as  well  as  the  signatures. 
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And  the  distinguishing  feature  of  all  the  cases  is  that  the  forgerj 
ought  to  have  been  detected  by  a  bare  inspection  of  the  instrument 
itself,  without  the  necessity  of  reference  to  books  or  any  thing  out- 
side of  the  docum^pt  presented,  even  the  memory  of  the  party  as 
to  the  written  obligations  which  he  has  issued. 

In  the  present  case  it  is  contended  that,  when  the  check  for  $56 
was  certified  by  the  Bank  of  Commerce,  such  certification  made  it 
an  obligation  of  that  bank;  that,  when  subsequently  presented  to 
the  bank  in  its  altered  condition  as  a  check  for  $15,006,  the  bank 
was  bound  to  know  its  own  obligation,  and  to  detect  the  forgery, 
and  that  the  bank,  by  recognizing  it  as  genuine  and  acquiescing  iu 
the  payment  through  the  clearing-house,  precluded  itself  from  after- 
ward setting  up  its  own  mistake. 

On  general  principles,  mere  negligence  in  making  the  mistake  is 
not,  as  has  been  already  shown,  sufficient  to  preclude  the  party 
making  it  from  demanding  its  correction.  Such  negligence  docs 
not  give  to  the  party  receiving  the  payment  the  right  to  retain  what 
was  not  his  due,  unless  he  has  been  misled  and  prejudiced  by  the 
mistake.  If  his  loss  had  been  incurred  and  become  complete  before 
the  payment,  he  should  not,  in  justice,  be  permitted  to  avail  him- 
self of  the  mistake  of  the  other  party  to  shift  the  loss  upon  the 
latter.  To  render  it  compulsory  upon  the  courts  to  refuse  a  correc- 
tion of  the  mistake,  the  facts  of  the  case  must  bring  it  within  the 
excepted  ones  before  referred  to.  This  the  facts  of  the  present  case 
fail  to  do.  The  essential  element  is  wanting,  that  the  body  of  the 
instrument  as  well  as  the  certification  was  the  work  of  the  bank, 
and  that,  therefore,  it  was  conclusively  presumed  to  know,  by  a  mere 
inspection  of  the  instrument,  whether  or  not  it  had  been  altered. 
The  bank  was  not  bound  to  know  the  handwriting  or  genuineness 
of  the  filling  up  of  the  check.  It  was  legally  concluded  only  as  to 
the  signature  of  the  drawer  and  its  own  certification.  The  rules  of 
law  in  relation  to  the  correction  of  mistakes  of  fact  have  been 
gradually  growing  more  liberal,  and  are  moulded  so  as  to  do  equity 
between  the  parties.  The  exceptions  which  have  been  established 
by  authority,  and  have  been  engrafted  upon  the  commercial  law,  it 
is  not  our  purpose  to  disturb;  but  they  should  not  be  extended; 
unless  a  case  is  clearly  brought  within  them  the  general  principles 
should  govern.  No  case  has  been  cited,  nor  do  I  think  any  can  bo 
found,  which  holds  that  a  payment  by  mistake,  such  as  is  shown  in 
the  present  case,  cannot  be  recovered  back. 
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If  the  defendant  bad  shown  that  it  had  suffered  loss  in  conse- 
qnenee  of  the  mistake  committed  by  the  plaintiff,  as  for  instance 
if,  in  oonseqnence  of  the  recognition  by  the  plaintiff  of  the  check 
in  qnestion,  the  defendant  had  paid  ont  money  to  its  fraudalent 
depositor,  then,  clearly,  to  the  extent  of  the  loss  thus  sustained,  the 
plaintiff  should  be  responsible.  But  it  appears  that  all  the  money 
which  Greenleaf,  the  fraudulent  depositor,  obtained  from  the 
Mechanics'  Banking  Association,  on  the  credit  of  the  altered  check, 
was  paid  ont  on  the  16th  of  February,  the  day  before  the  check 
was  presented  to  the  plaintiff.  On  the  16th,  Oreenleaf  drew  out  of 
the  Mechanics'  Banking  Association  a  larger  amount  of  money  than 
that  for  which  it  had  given  him  credit  on  the  faith  of  the  altered 
check,  and  he  drew  none  afterward.  The  recognition  of  this  check 
by  the  plaintiff,  on  the  17th  of  February,  could  not  have  had  any 
influence  upon  the  action  of  the  Mechanics'  Banking  Association  in 
paying  Oreenleafs  drafts  on  the  16th.  The  loss  occasioned  by  those 
payments  had  been  fully  incurred  by  the  Mechanics'  Banking  Asso- 
ciation before  the  plaintiff  had  made  the  mistake  which  it  seeks  in 
this  action  to  have  corrected.  Such  being  the  case  there  is  no 
eqnity  in  the  claim  of  the  Mechanics'  Banking  Association  to  retain 
the  money  which  it  obtained  from  the  plaintiff  through  mistake, 
and  thus  to  shift  the  loss  which  it  had  sustained,  through  the  fraud 
of  its  own  customer,  from  itself  to  the  plaintiff. 

Neither  do  we  find  any  thing  in  the  conduct  of  the  plaintiff, 
after  the  payment  of  the  check,  which  should  preclude  it  from 
reclaiming  the  money  which  it  has  paid.  Delay  in  discoTcring  and 
giving  notice  of  the  mistake  is  complained  of;  but  the  evidence 
shows  that  notice  was  given  immediately  on  the  discovery  of  the 
mistake,  and  it  fails  to  show  that,  by  the  failure  to  receive  earlier 
notice,  any  damage  was  sustained  by  the  defendant.  All  the  judged 
of  the  court  below  are  agreed  upon  this  branch  of  the  case,  notwith- 
standing their  division  upon  the  principal  question. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  afftrineti. 

Ncyn.— See  NaUonai  Pmk  Bank  ▼.  JUtnih  TfcMonal  Banlc,  7  Am.  Rep.  310,  and  note. 
Shioe  the  dedaion  of  the  {Minolpal  case,  the  aame  court  has  decided,  in  Marine  Naticytuji 
Bank  ▼.  NatUnud  Ctty  Bank^  10  Alb.  L.  J.  860  (not  yet  reported  in  the  regular  seriefl),  thai 
a  bank  to  not  liable  upon  Its  certifloaCton  of  a  check  drawn  upon  it  to  a  b<ma  fide  purchaaei 
for  Talne,  where  the  check  has  been  fraudulently  **  raised ''  }tef'ire  certiflcation.  The  courtk 
In  the  ooune  of  its  opinion,  said: 
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^"When  a  check  is  presented  to  a  bank  on  which  It  Is  drawn  for  oertlflcation,  the  pnrpoaeis 
toasoertain  with  certainty,  what  the  bank  alone  can  know,  and  that  la,  whether  the  drawers  of 
the  check  have  funds  sufficient  to  meet  it ;  and,  further,  to  obtain  the  enga^iement  of  the  bank 
that  these  funds  shall  not  be  withdrawn  from  the  bank  by  the  drawers  of  the  cfaedc  To 
this  extent  the  knowledge  of  the  bank  must,  of  necessity,  enable  it  safely  to  go  in  the  way 
of  assertion;  and  its  own  power  over  its  own  funds  will  suffice  to  protect  it  as  to  its  obllga> 
tion.  But  if  the  doctrine  contended  for  in  opposition  to  this  view  is  correct,  and  the  certi- 
fying bank  is  bound  to  warrant,  not  only  the  genuineness  of  the  drawers*  signature  and 
the  sufficiency  of  their  credit,  but  also  the  genuineness  of  the  check  in  all  its  parts,  indud- 
lug  the  specification  of  the  amount  to  be  paid  and  the  names  and  identity  of  the  payees, 
then  obviously  there  must  occur  an  immediate  and  complete  change  in  the  modes  of  doing 
business  which  would  defeat  and  practically  put  an  end  to  the  use  of  certified  checks.  For 
no  bank,  under  such  a  rule,  could  safely  oertlfy  to  a  check  without,  in  the  first  instance, 
InTestigating  its  origin  and  hlstoiy  by  Inquiry  of  the  makers  and  payees.  The  burden  of 
such  inquiries  could  not  be  borne  without  interrupting  the  other  necessary  business  of  the 
bunks,  and  the  practice  of  oerti^ng  chedu  would  have  to  be  abandoned,  or  a  staff  of 
inquirers  instituted  in  every  bank  spedally  charged  with  these  duties.  It  is  plain  that 
banln.  In  self-protection,  would  be  compelled  to  refuse  altogetiier  to  certity  checks,  and 
that  this  convenient  and  useful  invention  of  modem  business  would  come  to  an  end.  The 
mischief  would  arise  from  charging  the  banks  with  a  knowledge  that,  in  the  nature  of 
things,  they  cannot  possess.  With  their  responsibility  limited  to  the  facts  within  their 
knowledge,  the  practice  imposes  no  burden  upon  banks,  and  subserves  the  convenience  of 
commerce.  No  construction  ou^t  to  be  put  on  acts,  in  the  usual  course  of  business,  which 
will  impose  upon  the  parties  interested  the  necessity  of  immediately  altet  ing  it.  For,  as 
the  question  is  necessarily  what  did  the  parties  mean,  we  cannot,  without  violent  construo 
tion,  attribute  to  them  a  meaning  so  burdensome  that  it  will  necessitate  a  change  of  the 
usual  way  of  doing  business.  Sudi  a  meaning  we  know  they  cannot  have  entertained.  We 
have  been  referred  to  various  expressions  In  different  cases,  stating,  in  quite  positive  and 
general  terms,  the  obligation  of  banks  upon  certified  checks:  Farmetn*  Bank  v.  Bulctien* 
B'ink,  le  N.  Y.  185;  First  National  Bank  v.  Leach,  68  id.  850;  Conke  v.  SUUe  National  Batj^ 
id.  115.  These  are  to  be  construed  with  reference  to  the  facts  disclosed  in  the  cases.  In 
buch  cases  the  question  has  been.  In  various  forms,  whether  the  bank  certifying  a  check 
could  defend  itself  upon  the  ground  of  want  of  authority  in  the  certifying  officer,  or  that 
the  drawer  had  no  funds.  These  being  facts  within  the  knowledge  of  the  certifying  bank, 
it  was  necessarily  precluded  from  disputing  its  certificate.  But  there  is  no  ground  of  rear 
son  or  authority  for  extending  the  rule  to  matters  not  being  especially  within  the  knowledgs 
of  the  certifjring  bank,  such  as  those  which  form  the  ground  In  this  oaae  on  which  thf 
bank's  claim  of  Immunity  rastt^**— Bar. 
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appellants. 

06N.T.nU 

Hfd  Inturanu  — wuKfoIofMi  prior  itmtranM  —  eff^  ofitatefnent  in  fnvofi  cf 

loii.    Parol  evidence. 

Proofs  of  looB  do  not  form  %  part  of  the  contract  of  ineuranoe ;  and  the  aasnred 
is  not  estopped  from  showing  that  a  statement  in  the  proofs  of  loss  was  a 
mistake  so  far  as  It  states  facts  going  to  annal  the  policy. 

A  policy  of  fire  insurance  contained  a  proviso  that  it  should  be  void  In  case  the 
assured  had  a  prior  insurance  upon  the  property  of  which  the  company  was 
not  notified,  and  to  which  it  did  not  consent  The  property  having  been 
destroyed,  the  proofii  of  loss  were  sent  in,  containing  a  statement  that  there 
was  other  insurance  on  the  property  at  the  date  of  the  policy.  Held,  that 
the  assured  was  not  estopped  from  showing  that  the  statement  was  a  mis 
take,  and  that  there  was  no  other  insurance  on  th^  same  property. 

In  a  contention  between  a  party  to  an  instrument  and  a  stranger  to  it,  either 
may  give  parol  evidence  differing  from  the  contents  of  the  instrument. 

Action  by  David  McMaster  against  the  President  and  Directors 
of  the  Insurance  Company  of  North  America  upon  two  policies  of 
fire  insurance  issued  by  defendant  to  one  S.  B.  Lake,  one  of  which 
was  made  payable  to  plaintiff,  and  the  other  to  Maria  B.  Clark,  and 
by  her  assigned  to  plaintiff.  The  first  policy  insured  Lake  **  on  Lis 
barouche  in  shop  north  side  of  Kock  street,  near  the  railroad 
building  occupied  as  a  paint  and  trimming  shop,  Saratoga  Springs, 
N.  Y.  This  barouche  is  painted  black,  with  red  stripes;  on  storage." 
The  second  policy  insured  a  barouche,  carriage,  single  harness, 
double  harness,  three  cutters,  one  sleigh,  one  lumber  wagon,  one 
two-horse  lumber  wagon  and  two  buggies,  cloth,  leather  and  trim- 
nings  '^all  on  store  in  the  lower  part  of  the  paint  shop  on  the 
north  side  of  Bock  street,  near  the  railroad,  in  the  village  of 
Saratoga." 

The  policies  each  contained  a  proviso  that  **  if  the  assured  shall 
have  or  hereafter  make  any  other  insurance  on  the  property  herein 
insured,  or  any  part  thereof,  without  notice  to,  and  consent  of,  the 
company,  in  writing  ♦  •  ♦  this  policy  shall  be  null  and  void." 
Each  policy  also  required  all  persons  having  claims  under  it  to  give 
immediate  notice  stating  **  other  insurance,  if  any,  and  a  copy  of 
all  policies.' 
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'  Previoas  to  the  issue  of  the  policies.  Lake  had  procured  a  policy 
from  the  North  American  Fire  Insurance  Company  of  Hartford 
'*on  his  buggies,  chariotees,  lumber  wagon  or  other  vehicles, 
finished  or  unfinished,  and  stock  and  materials  for  making  and 
finishing,  contained  in  the  frame  building  occupied  by  him  as  a 
wagon-maker's  shop,  situated  on  the  north  side  of  Sock  street, 
between  Front  street  and  railroad  track,  in  the  village  of  Saratoga 
Springs,  Saratoga  county,  N.  Y.,  1500  other  insurance.  Loss,  if 
any,  payable  to  Elijah  S.  Parker  to  extent  of  his  mortgage 
interest*' 

The  property  covered  by  the  policies  in  suit  was  destroyed  by 
fire,  and  the  proofs  of  loss  verified  by  Lake  stated  that  there  was 
other  insurance  on  the  same  property,  setting  forth  the  policy  of 
the  North  American  Fire  Insurance  Company  of  Hartford^ 

At  the  trial  plaintiff  was  allowed,  under  objection,  to  prove  by 
Lake  that  the  statement  in  regard  to  the  other  policy  in  the  proofs 
of  loss  was  not  true.  The  trial  being  without  a  jury  the  court 
found  that  the  other  policy  was  not  upon  the  same  property;  and 
judgment  was  directed  for  plaintiff.  The  general  term  affirmed 
the  judgment  and  defendant  appealed  to  this  court 

Esek  Cowen,  for  appellants.  Plaintiff  was  estopped,  by  the  state- 
ment in  the  proofs  of  loss,  from  showing  that  the  Hartford  policy 
was  not  upon  the  same  property  as  the  policies  in  suit.  Pres.  Ch. 
of  Sdlein  v.  Williams^  9  Wend.  147;  Irving  v.  Excelsior  Ins.  Go.,  1 
Bosw.  507;  Slieppard  v.  Hamilton,  29  Barb.  156.  The  evidence  of 
the  assured  must  yield  to  the  plain  meaning  of  the  written  polidea. 
Hooper  v,  H  R.  Ins.  Co.,  15  Barb.  413. 

A.  Pond,  for  respondent.  There  was  no  evidence  of  a  double 
insurance  sufficient  to  constitute  a  violation  of  the  policies,  or  to 
estop  plaintiff.  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454,  464. 
Defendants'  agent  had  notice  of  the  prior  insurance,  and  is  estopped 
from  setting  up  a  breach  of  the  conditions  of  the  policies  as  to 
double  insurance.  Rowley  v.  Empire  Ins.  Co.,  3  Eeyes,  567.  The 
statement  in  the  proofs  of  loss  does  not  estop  plaintiff.  Tyler  v. 
^tna  Ins.  Co.,  12  Wend.  507;  16  id.  385;  Rowley  t.  Empire  Ins. 
Co.,  supra.  The  statement  is  not  broad  enough  to  warrant  an 
estoppel.  Coke  on  Litt.,  352,  b;  Lansing  v.  Montgomery,  2  Johns. 
382.  There  was  no  estoppel  contained  in  the  statement  in  the 
proofs  of  loss,  because  the  truth  appeared  by  the  same  statement 
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Coke  on  Litt.,  352,  };  Sinclair  v.  Jackson,  8  Cow.  544;  Warren  t. 
Leland,  2  Barb.  613;  Goodyear  v.  Ogden,  4  Hill,  104;  C^ri  v.  /^w. 
Cb.,  9  Gray,  148.  The  proofs  of  loss  were  not  put  in  evidence  to 
show  what  property  the  North  American  policy  covered,  and  cannot 
be  used  by  the  defendants  on  that  issue.  6  Rob.  316,  320,  321;  4 
Den.  502,  508;  30  Mo.  166;  9  Barb.  191,  200;  1  Greenl.  Ev.,  §§  96, 
96,  a;  Piatt  v.  Picton,  3  Rob.  64;  Jenner  Y,Joliffe,  6  Johns.  9;  Wet- 
land Canal  Co.  v.  Hathaway,  8  Wend.  480;  Waterville  Manuf.  Co. 
V.  Bryan,  14  Barb.  184;  ffasbrouck  v.  Baker,  10  Johns.  248;  Hatch 
v.  Pry  or,  3  Keyes,  343;  Bryant  v.  Woodruff,  5  N.  Y.  Leg.  Obs. 
139.  Plaintiff  cannot  be  estopped  unless  defendants  were  misled 
by  the  statement  into  a  defense.  49  N.  Y.  Ill;  18  id.  392;  Wilcox 
Y.  Howell,  44  id.  398;  Brown  v.  Bowen,  30  id.  541;  6  Sold.  402;  51 
Barb.  208;  52  id.  447,  449;  33  id.  177. 

FoLGER,  J.  There  are  two  principal  grounds  on  which  the 
defendants  rely  to  defeat  the  action  of  the  plaintiff: 

First.  That  Lake,  the  assignor  of  the  plaintiff,  and  the  assured 
named  in  the  policy,  broke  the  conditions  of  that  instrument,  by 
having  other  prior  insurance  on  the  property  therein  insured,  or  on 
some  part  thei'eof,  without  notice  to  and  consent  of  the  company  in 
writing,  as  required  by  the  conditions  of  their  contract. 

Second.  That  the  insured  having  (as  is  claimed)  stated  in  the 
proofs  of  loss  submitted  to  the  defendants  that  he  had  other  insur- 
ance on  the  same  property,  the  plaintiff  is  estopped  from  showing 
the  contrary  thereof,  though  the  contrary  be  true;  and  that  the 
declaration  thus  made  is  conclusive  evidence  of  the  fact  asserted  by 
the  defendants. 

1.  The  learned  justice  who  tried  the  action  has  found,  as  a  con- 
clusion of  fact,  that  the  assured  kept  and  performed  the  conditions 
of  the  poliqy  to  be  kept  and  performed  by  him,  and  that  the 
defendants  have  failed  to  establish  the  defense  stated  and  averred 
in  their  answer.  This  is  tantamount  to  a  finding  of  fact,  that 
the  assured  did  not  have  other  prior  insurance  on  the  property 
insured  by  the  policies  from  the  defendants.  To  this  finding 
the  defendants  excepted.  The  first  inquiry  then  is,  is  that  finding 
contrary  to  all  of  the  evidence  in  the  case  P  It  is  shown  by  the 
stipulation,  which  was  read  in  evidence,  that  the  assured,  before 
the  issuing  of  the  policies  in  suit,  did  procure  a  policy  from  a  com- 
pany  at  Hartford.    The  proofs  of  loss,  verified  by  his  oath,  snd 
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deliyered  to  the  defendants,  aver  that  there  was  other  insor* 
ance  on  the  same  property,  and  specify  the  last-named  policy  as  the 
one  by  which  it  was  made.  There  are  certain  phrases  in  the 
description  of  the  matter  insured,  contained  in  the  Hartford  policy^ 
which  may  apply  to  the  property  covered  by  the  policies  issued  by 
the  defendants.  On  the  other  hand,  there  are  certain  phrases  in 
the  policies  in  suit  which  are  not  contained  in  the  description  in 
the  Hartford  policy. 

Again,  the  assured,  as  a  witness  in  this  case,  testifies  that  the 
policy  from  the  Hartford  company  does  not  cover  the  same  prop- 

^  erty  as  do  the  policies  in  suit;  and  that  it  was  by  an  unintentional 
mistake  that  it  was  stated  in  the  proofs  of  loss  that  there  was  other 
insurance  on  the  same  property;  and  that  his  understanding  of  the 
statement  in  the  proofs  of  loss  was  that  it  declared  that  the  other 
insurance  was  on  property  in  general,  covering  a  lot  of  other  prop- 
erty, and  not  covering  this  property.  There  was  also  a  policy  of 
insurance  from  another  company  in  New  England.  It  is  not 
shown  that  it  was  procured  by  the  assured  in  the  policies  in  suit. 
The  proofs  of  loss  state,  as  to  this  one  also,  that  it  was  on  the 
same  property.  The  assured  testified  as  to  this  policy  also,  that 
it  does  not  cover  the  same  property,  and  testified,  as  before  stated 
in  regard  to  it,  as  to  his  intentions  and  his  mistake.  The  de- 
scription in  this  policy  differs  from  that  of  all  the  others,  and  is 
not  so  specific  as  to  point  unmistakably  to  the  same  property. 
There  is  a  conflict  of  testimony  here.  The  two  statements  of  the 
assured,  each  under  his  oath,  are  at  variance.  There  is  not  entire 
accord  in  the  descriptions  in  the  several  policies.  It  was  for  the 
trial  court,  having  the  witness  before  it,  beholding  his  demeanor, 
to  judge  of  the  strength  of  his  testimony  and  the  weight  to  be 

•  given  to  it,  and  to  decide  whether  his  statement  as  a  witness  over- 
came his  statement  in  the  proofs  of  loss,  and  also,  in  light  of  all 
the  facts  disclosed,  to  pass  upon  the  differences  in  the  description 
of  the  property  contained  in  the  several  policies.  Here  was  a  case 
for  the  trial  court  to  exercise  its  province  of  finding  what  was  the 
fact.  There  is  not  so  clear  a  contradiction  between  the  finding 
made  and  the  evidence  returned,  as  will  warrant  this  court  in 
holding  as  matter  of  law  that  there  was  error  therein.  Here  the 
learned  and  acute  counsel  for  the  defendants  insists  that  the 
documentary  evidence  showed,  beyond  a  doubt,  that  the  Bartford 
policy  did  in  fact  cover  the  same  property  as  that  mentioned  in  tlio 
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polides  issued  by  the  defendants;  and  that,  although  Lake,  the 
iBsnied,  denied  this,  his  eyidence  must  yield  to  the  plain  meaning 
of  the  written  policies.  Without  conceding  or  denying  that  their 
moaning  is  so  plain,  we  say  that  this  yiew  was  one  to  be  presented 
to  the  trial  court  and  not  to  this.  It  can  be  yielded  to  here  only 
by  reyersing  the  finding  on  a  question  of  fact  arriyed  at  through  a 
consideration  of  conflicting  eyidence.  This  we  may  not  do.  The 
result  is,  that  the  defendants  did  not  make  out  the  affirmatiye 
defense  set  up  in  their  answer. 

2.  The  second  ground  taken  by  the  defendants  arises  on  the 
objection  taken  to  the  admission  of  testimony.  If  we  catch 
aright  the  exact  point  sought  to  be  made  in  the  objection  taken, 
at  the  trial,  to  the  testimony  ofiFered  by  the  plaintiff  in  contradic- 
tion of  the  statement  of  the  preliminary  proofs,  it  is  this.  One 
branch  of  that  objection  is  that  they,  being  part  of  a  contract,  can- 
not be  reformed,  saye  by  an  action  to  that  end.  This  is  not 
renewed  upon  the  brief  submitted  in  this  court,  and  indeed  is  not 
tenable.  The  proofs  of  loss  are  not  part  of  the  contract  of  insur- 
ance, nor  a  part  of  any  contract.  The  contract  of  insurance 
requires  that  they  shall  be  rendered,  but  it  does  not  make  them, 
when  rendered,  a  part  of  itself,  as  sometimes  an  application  for 
insurance  is  made.  They  are  the  act  or  declaration  of  one  of  the 
parties  to  a  pre-existing  contract,  in  attempted  compliance  with  its 
conditions.  The  other  party  to  the  contract  is  not  a  party  to  this 
act  or  declaration,  takes  no  part  in  making  it,  does  not  assert  that 
it  is  a  true  statement,  and  is  not  bound  thereby.  The  instrument 
which  makes  the  proofs  of  loss  may  be  amended  by  the  insured  at 
his  will,  subject  always  to  the  necessity  that  it  be  furnished  to  the 
insurer  in  such  reasonable  time  as  to  meet  the  requirements  of  the 
conditions  of  the  policy. 

The  other  branch  of  the  objection  is,  that  the  assured,  haying 
made  his  yerified  proofs  of  loss  with  this  statement  in  it,  had  led 
them  into  a  particular  defense,  and  is  estopped  to  deny  it.  The 
fact  that  there  is  a  yerification  does  not  of  itself  conclude  the 
assured.  It  has  been  repeatedly  held  to  the  contrary.  Smiih  y. 
Ferris,  1  Daly,  18-20,  and  cases  there  cited.  If  by  this  objection 
is  meant  that  the  plaintiff  is  estopped  to  show  the  existence  of  a 
contract  of  insurance,  and  the  circumstances  which  haye  created  a 
liability  to  him  on  the  part  of  the  defendants,  and  that  this  rests 
upon  tiie  established  doctrine  of  an  estoppel  in  pais,  we  cannot  ac 
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hold«  Tbe  proofs  of  loss  do  not  create  the  liability  to  pay  the  loss. 
They  do  no  more  in  this  aspect  than  to  set  running  the  time  at  the 
end  of  which  the  amount  contracted  for  shall  become  payable,  and 
at  which  action  may  be  brought  to  enforce  the  liability.  All  the 
elements  of  an  estoppel  in  pais  are  lacking.  It  arises  from  an  act 
or  declaration  of  a  person,  intended  or  calculated  to  mislead  another, 
on  which  that  other  has  relied,  and  has  so  acted  or  refrained  from 
action,  as  that  injury  will  befall  him  if  the  truth  of  the  act  or 
declaration  he  denied.  Now  the  declaration  of  the  assured  in  the 
proofs  of  loss  was  not  intended  nor  calculated  to  mislead  the 
defendants  into  any  change  of  their  situation,  by  which  they 
assumed  a  liability  to  him,  or  assented  to  the  existence  of  one.  Its 
natural  effect,  if  it  is  to  be  interpreted  as  tlie  defendants  claim  that 
it  should  be,  is  to  prcTcnt  an  assent  to  the  existence  of  a  liability; 
and  it  had  no  effect,  if  thus  interpreted,  to  create  one.  Nor  did 
the  defendants  rely  upon  this  declaration,  and  thereupon  change 
their  situation  so  as  to  contract  or  incur  a  liability.  Before  it  was 
made  they  had  done  that  from  which  their  liability  took  its  rise. 
Nor  does  the  exhibition  of  the  truth,  though  at  enmity  with  the 
declaration,  create  or  increase  or  change  the  liability.  The  case  dif« 
fers  from  two  of  those  cited  by  the  defendants  {Tlie  Trustees,  etc.,  t. 
Williams,  9  Wend.  147,  and  Sheppard  v.  Hamilton,  29  Barb.  156), 
for  in  each  of  those  the  plaintiff,  haying  an  option  of  two  courses 
of  action  in  which  to  enforce  a  claim  against  the  defendant,  was  led 
by  the  declaration  of  the  latter,  calculated  to  mislead,  to  take  one 
which  he  could  not  afterward  forsake  without  injury,  but  which  he 
must  be  defeated  in  and  forsake,  if  the  defendant  was  permitted  to 
falsify  his  declaration.  And  the  fact  stated  there,  in  the  declara- 
tion of  the  defendant,  was  the  sole  fact  material  in  affecting  the 
action  of  the  plaintiff.  Those  cases  do  not  go  upon  the  ground 
that  the  declaration  of  the  defendnnt  led  the  plaintiff  to  sue;  but 
on  this,  that  he  having  a  valid  claim  which  might  be  sued  in  one 
form  or  another,  or  upon  one  instrument  or  another,  dependent 
npon  the  existence  of  a  certain  fact;  the  statement  of  the  defend- 
ant averring  the  existence  of  that  fact,  led  to  the  adoption  by  the 
plaintiff  of  one  of  those  courses,  to  abandon  which  or  be  driven 
from  it  afterward  would  have  been  of  injury  to  the  plaintiff;  there- 
fore the  defendant  was  held  to  be  estopped  from  denying  the  tmth 
of  that  statement.  If,  notwithstanding  the  statement  of  the 
existence  of  that  fact,  the  plaintiff  had  still  been  obliged  to  inquire 
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(or  the  existence  of  other  facts,  and  to  i*ely  upon  them  also  to  sus- 
tain the  course  of  action  adopted,  those  decisions  would  have  been 
different.  The  plaintiff's  situation  tliere  was  changed  after  the 
declaration,  and  by  reason  of  it.  Here  the  defendants'  situation, 
as  to  its  liability,  is  not  changed  thereby.  It  does  not  appear  that, 
relying  upon  the  defense  supposed  to  be  furnished  by  the  statement 
in  the  proofs  of  loss,  any  other  tenable  defense  had  the  go-by. 

It  is  suggested,  that  the  plaintiff  claimed  on  the  trial  that  the 
other  insurance  was  not  on  the  same  property,  by  reason  of  the 
words  ''on  storage '^  in  these  policies,  and  that  these  words  meant 
that  the  subject  insured  was  the  property  of  some  one  other  than 
the  insured,  and  that,  if  this  had  been  revealed  by  the  proofs  of 
loss,  another  defense  would  have  been  opened  to  tlie  defendants; 
that  then  they  would  have  insisted  that  the  assured  had  no  insura- 
ble interest,  or  that  he  had  avoided  the  policy  by  omitting  to  state 
that  his  interest  was  not  absolute.  We  do'  not  understand  that 
the  plaintiff  claimed  on  trial  that  the  words  mentioned  meant 
that  the  property  was  not  his.  Indeed  the  witness.  Lake,  did  not 
quote  or  refer  to  these  words.  The  learned  justice  who  tried  the 
cause  does,  indeed,  refer  to  them  in  his  opinion,  but  only  to  enforce 
his  position  that  the  defendants,  having  the  burden  of  proof  upon 
ihem,  did  not  give  to  the  court  all  the  light  which  they  should 
have  done,  if  they  would  bring  the  court  to  see  the  case  as  they  did. 
It  is  not  perceived  that  this  phrase  was  of  such  vitality  in  the  caae 
as  that  the  plaintiff's  right  of  action  hinged  upon  it,  or  that  the 
true  interpretation  of  it  depended  upon  any  fact  which  would  have 
afforded  to  the  defendants  another  tenable  defense. 

The  decision  in  iV.  V.  Central  Ins.  Co,  v.  Waisony  23  Mich.  486, 
does  not  conflict  with  these  views ;  while  that  of  Commerce  Ins, 
Co.  V.  Htickberger,  62  111.  464,  and  of  Hoffmann.  jEtna  F.  Ins.  Co., 
1  Eobt  601  (affirmed  32  N.  Y.  405-415),  aid  it 

Irving  v.  Excelsior  F.  Ins.  Co.,  1  Bosw.  507,  is  also  cited  by 
defendants.  With  respect  for  the  considerate  views  of  the  learned 
judge  who  delivered  the  opinion  in  that  case,  we  are  bound-  to  say 
that  the  utterance  relied  upon  is  obiter.  Though  it  is  said  there 
that  the  plaintiff  was  concluded  by  the  statement  in  his  proofs  oi 
loss,  and  could  not  be  heard  to  controvert  it,  yet  the  testimony 
which  was  objected  to  on  that  ground,  and  was  received  at  the  trial 
notwithstanding  objection,  is  considered  on  review,  is  given  wcio^hi 
to  as  harmonizing  with  and  confirming  the  statement,  and  jiul^- 
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ment  is  given  for  the  plaintifiF,  the  statement  being  held  to  be  sub- 
atantially  true.  It  is  plain  that  the  view  taken  of  this  point  did  not 
eondnoe  to  the  judgment,  and  was  not  necessary  to  the  judgment 
arrived  at.  So  ftur  as  the  dictum  in  that  case  is  put  upon  the  rendition 
of  the  proofs  of  loss  being  a  condition  precedent  to  a  recovery^  we  shall 
allude  to  it  further  on.  The  case  of  Campbell  v.  Charter  Oak  Itis. 
Co.,  10  Allen,  213^  went  mainly  upon  that  ground.  Says  Dewey,  J., 
delivering  the  opinion  of  the  court :  *'  A  true  statement  was  called 
for  by  the  conditions  of  the  policy.  It  was  a  condition  precedent  to 
the  liability  to  be  called  upon  to  pay  the  loss.  If  this  be  rejected  86 
being  a  false  statement,  then  no  statement  has  been  filed,  and  for 
that  reason  the  plaintiff  cannot  recover.  If  allowed  to  stand  86 
part  of  the  statement,  the  policy  has  been  avoided.  It  is  difficult 
to  perceive  how  the  dilemma  can  be  avoided  while  this  statement 
remains  as  the  only  one  filed  with  the  company.''  There  are  some 
observations  of  the  learned  judge  which  look  toward  a  recognition 
of  the  applicability  of  the  doctrine  of  an  estoppel  in  pais,  to  the 
facts  of  the  case.  But  there  is  nothing  putting  it  squarely  on  that 
ground ;  and  if  there  was,  we  should  be  compelled  to  differ  for  the 
reascns  above  stated.  And,  indeed,  we  may  say  that  it  seems  to  be 
with  hesitation  that  the  learned  judge  comes  to  the  result,  on  any 
ground,  that  the  assured  was  concluded  by  the  statements  in  hia 
proofs  of  loss.  There  is  nothing  in  the  case  in  hand  which  compels 
us  to  express  an  opinion  upon  the  soundness  of  the  view  contained 
in  the  passage  which  we  have  quoted  from  the  opinion  in  the  case 
last  cited,  and  which  is,  to  some  extent,  put  forth  in  1  Bosworth, 
supra.  The  conditions  of  the  policies  in  the  case  here  require  that 
the  assured  shall  render  a  particular  account  of  his  claim,  with  an 
affidavit  stating  the  time  and  circumstances  of  the  fire,  the  other 
insurance,  if  any,  and  a  copy  of  ail  policies,  etc. ;  and  it  is  declared 
that  until  such  proofs  are  rendered  the  loss  shall  not  become  paya- 
bla  The  current  of  the  decisions  runs  to  this :  That  courts  will  not 
be  astute  to  find  ways  to  work  the  forfeiture  of  a  contract  of  insur- 
ance ;  rather  they  will  strive  to  uphold  it,  and  will  construe  condi- 
tions and  provisions  in  a  policy  strictly  against  an  underwriter,  and 
will  incline  to  uphold  the  agreement  The  terms  of  the  condition 
wil  not  be  enlarged  by  construction  to  include  what  is  not  within 
its  letter.  With  this  in  view,  what  is  the  claim  of  the  defendants ! 
This  :  That  the  conditions  of  the  policy  are,  that  '^if  the  assured 
shall  have  any  other  insuitmce  on  the  property  therein  insured,  oi 
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any  part  thereof^  without  notice  to  and  consent  of  the  defendants 
in  writing,  the  policy  shall  be  null  and  void  f  that  the  proofs 
of  loss  do  state  that  '^  there  was  other  insurance  on  the  same 
property/'  and  give  copies  of  the  written  parts  of  the  policies;  that 
this  shows  that  the  assured  has  yiolated  the  condition  against  hU 
having  other  insurance;  that  thus  the  proofs  of  loss  do  declare  to 
the  defendants  that  the  policies  issued  by  them  to  him  are  ^^null 
an :'  void; ''  and  that,  relying  upon  that,  they  may  make  that  defense 
aiid  peed  make  no  other,  for  the  plaintiff  is  concluded  from  deny- 
ing the  existence  of  the  facts  which  he  has  thus  averred*  This 
chain  has  one  imperfect  link.  The  assured  does  not  declare,  in  his 
proofs  of  loss,  that  he  had  other  insurance  on  the  property.  He 
declares  only  that  there  was  other  insurance  upon  it,  which  he  is 
required  to  do  by  the  terms  of  the  clause  in  the  policy  which  pro- 
vides for  the  rendition  of  proofs  of  loss.  The  two  things  —  other 
insurance  had  by  the  assured,  and  other  insurance  on  the  property — 
are  not  the  same.  .Xina  F.  Ins.  Oo,  v.  TyUr^  16  Wend.  385; 
Sowl&y  V.  Empire  Inn,  Co.,  3  Keyes,  557.  He  has  not  then  stated 
in  his  proofs  of  loss  that  which  shows  that  he  has  made  null  and 
void  his  policies,  and  has  not  thus  furnished  to  the  defendants  a 
defense  upon  which  they  may  rely.  Hence  the  plaintiff  is  not 
estopped  by  the  statement  of  that  as  a  fact.  He  has  declared  to 
them  only  that  there  was  other  insurance,  it  may  be  of  him  or  of 
some  other  man.  They  still  are  without  the  material  for  a  perfect 
defense,  and  remain  so  until  they  learn  and  are  able  to  show  that 
such  other  insurance  was  insurance  had  by  the  assured.  Though 
they  did  at  the  trial  show  this  fact,  by  the  stipulation  read,  as  to 
one  of  the  policies  of  the  other  insurance,  that  was  proof  aliunde 
the  proofs  of  loss.  The  plaintiff  had  a  right  to  combat  it,  and,  in 
view  of  the  trial  court,  he  combated  it  successfully,  by  proving  to 
its  satisfaction  that  it  was  not  on  the  same  property. 

It  is  contended  that  no  inference  can  possibly  be  made,  from  the 
statements  in  the  proofs  of  loss,  save  that  the  assured  in  these  poii- 
des  did  have  the  other  insurance.  The  defendants  thus  ask,  in 
effect  that,  setting  up  a  technical  defense,  they  shall  be  sustained 
in  it,  in  the  absence  of  express  showing,  by  an  inference;  and  tlius 
there  be  wrought  a  forfeiture  of  a  contract,  which  the  law  looks 
upon  with  disfavor,  solely  upon  the  ground  of  an  estoppel  in  pais, 
which  the  law  equally  disrelishes.  For  the  law  loves  that  the  truth 
oome  to  light;  but  an  estoppel  hides  it.     It  is  permitted  to  do  sc 
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oxily  that  a  fraud  shall  not  be  wrought.     We  are  not  inclined  to  go 
the  length  that  is  demanded,  in  such  a  case  as  this. 

There  was  one  other  objection  made  at  the  trial,  which  is  referred 
to  in  the  points  in  this  court,  and  should  be  noticed.  To  the  wit- 
ness Lake  was  put  the  question:  ''The  buggy,  chariotees,  lumber 
wagon,  and  other  yehicles — was  that  the  same  property  as  mentioned 
in  either  of  the  policies  sued  upon?'' 

It  was  objected  that  it  was  incompetent  for  the  witness  to  state 
whether  it  was  or  not  —  the  description  should  controL  We 
understand  this  objection  to  raise  the  point  that  Lake,  being  a  party 
to  the  contract  of  insurance  containing  this  description,  could  not 
contradict  it  by  parol.  The  rule,  that  parol  testimony  may  not  be 
given  to  contradict  a  written  contract,  is  applied  only  in  suits 
between  the  parties  to  the  instrument  or  their  priTies.  The  parties 
to  a  written  instrument  have  made  it  the  authentic  memorial  of 
their  agreement,  and  for  them  it  speaks  the  whole  truth  upon  the 
subject-matter.  It  does  not  apply  to  third  persons,  who  are  not 
precluded  from  proving  the  truth,  however  contradictory  to  the 
written  statements  of  others.  Strangers  to  the  instrument,  not  hav- 
ing come  into  this  agreement,  are  not  bound  by  it,  and  may  show  that 
it  does  not  disclose  the  very  truth  of  the  matter.  And  as,  in  a 
contention  between  a  party  to  an  instrument  and  a  stranger  to  it, 
the  stranger  may  give  testimony  by  parol  differing  from  the  contents 
of  the*  instrument,  so  the  party  to  it  is  not  to  be  at  a  disadvantage 
with  his  opponent,  and  he,  too,  in  such  case,  may  give  the  same 
kind  of  testimony.  Badger  v.  Jonss^  12  Pick.  371;  Reynolds  v. 
Magness,  3  Ired.  26. 

The  judgment  appealed  from  should  be  affirmed* 

All  concur. 

Judgnwnt  i^rmmL 
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Bbtce^  appellant,  y.  Lobillard   Fibe   Ixsubakce   GoHPAiirr. 

(66  N.  Y.  240 

Fke  inwrance — reformoHon  of  contract  —  location  of  property  tMured — 

warranty. 

A.  mlBtake,  in  order  to  ftuthome  a  coart  of  equity  to  reform  a  contract  of 
immrance,  mast  be  one  made  by  botli  parties,  or  it  mast  be  a  mistake  of  one 
party  in  connection  with  the  fraud  of  the  other,  in  taking  advantage  of  th* 
mistake. 

Defendant  insured  merchandise  described  in  the  application  and  policy  as 
"  contained  in  letter  C,  Patterson  stores."  These  stores  constituted  a  ware- 
house divided  into  sections  by  fire-proof  walls,  and  were  designated  by 
letters  of  alphabet.  The  merchandise  was  in  fact  in  "  letter  A"  at  the  date 
of  the  policy  and  of  its  destruction  by  fire.  Held^  that  defendant  was  not 
liable  in  the  policy,  the  description  being  a  warranty  of  the  particular  loca- 
tion of  the  merchandise. 

Action  by  Charles  S.  Bryce,  assignee  of  John  Lavens,  against 
the  Lorillard  Fire  Insurance  Company,  to  obtain  a  reformation  of 
a  policy  of  fire  insurance  issued  by  defendant  to  Lavens,  and  to 
recover  for  a  loss  by  fire.  The  application  and  the  policy  described 
the  property  insured  as  merchandise  "contained  in  letter  C, 
Patterson  stores,  south  front,  below  Pine  street,  Philadelphia.  ' 
The  "Patterson  stores"  was  a  warehouse  in  Philadelphia,  divided 
into  eight  sections  by  fire-proof  walls,  and  there  was  no  com- 
munication between  them,  they  were  designated  by  letters  of  the 
alphabet.  At  the  trial  defendant  was  allowed  to  prove,  under 
objection,  that  in  making  a  survey  for  the  purpose  of  insurance 
each  section  was  considered  as  a  separate  building.  At  the  date  of 
the  policy,  and  also  of  the  fire,  the  merchandise  was  actually  in 
"letter  A"  of  the  Patterson  stores. 

Judgment  for  defendant  was  affirmed  at  general  term,  and 
plaintiff  appealed  to  this  court 

A.  C.  FransioUy  for  appellant.  If  the  words  of  the  written 
Contract  failed,  by  mistake,  to  express  the  real  intention  of  the 
parties,  the  court  has  power  to  reform  the  policy  or  discard  the 
wrongful  words.  1  Story's  Eq.  Jur.,  §  155;  Welles  v.  Yaies,  44 
N.  Y.  626,  629,  530;  Cole  v.  Brown,  10  Paige,  534.  No  warranty 
can  be  derived  from  the  words  "letter  C."    2  Pars,  on  Cont 

Vol.  XIV.  —  32 
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(5th  ed.)  492,  and  note  c;  West.  Ins.  Co.  y.  Cropper ^  32  Penn.  St 
(8  Oasly)  361,  355;  Franklin  Fire  Ins.  Co.  y.  Updegraff,  43  id. 
(7  Wright)  350;  2  Pars,  on  Cont.  (5th  ed.)  506,  note  m;  id.  556; 
1  GreenL  Et.,  §§  277,  278,  280.  Plaintiff  is  entitled  to  recover, 
invoking  simply  tiie  application  of  the  maxim,  **fcUsa  demonstraiio 
non  noc$i/'  to  the  facts.  £urr  v.  Broadway  Ins.  Co.y  16  N.  Y. 
267;  Strong  v.  N.  A.  F.  Ins.  Co.y  opinion  Gen.  Term,  6th  dist.; 
Tankers  d  N.  T.  F.  Ins.  Co.  v.  Hoffman  F.  Ins.  Co.,  6  Bobt.  316; 
Tyler  v.  N.  A.  F.  Ins.  Co.^  4  id.  161;  Solmes  v.  Rutgers^  F.  Ins.  Oo.^ 
3  Eeyes,  416. 

Carlisle  Norwood^  Jr.^  for  respondent.  In  order  to  reform  a 
written  contract,  it  must  be  shown  that  the  written  instrument 
does  not  express  the  real  contract  PenneU  v.  Wilson,  2  Abb.  Pr. 
(N.  S.)  466;  Soardman  v.  Davidson,  7  id.  439,  441.  As  the  goods 
insured  were  not  contained  in  letter  C,  the  warranty  being  broken 
the  plaintiff  cannot  recover.  Ang.  on  F.  and  L.  Ins.,  §§  140, 
754;  Flanders  on  F.  Ins.  204;  De  Halm  v.  Hartley,  1  T.  B.  385; 
Jeujiings  v.  Chenango  Co.  M,  Ins,  Co.,  2  Denio,  75;  Chase  v.  Hamil' 
ton  Ins.  Co.,  20  N.  Y.  57;  Kennedy  v.  St.  L.  M.  Ins.  Co.,  10  Barb. 
289;  Wall  v.  F.  R,  M.  Ins.  Co.,  7  N.  Y.  370;  Lappin  v  Chartw 
Oak  F,  and  M.  Ins.  Co.,  58  Barb.  348;  SJioemaker  v.  O.  F.  Ins.  Co., 
60  id.  101;  Pierce  v.  Ihnpire  Ins.  Co.,  62  id.  636;  Delonguemans  y. 
Tradesman's  Ins.  Co.,  2  Hall,  589;  Ripley  v.  j^tna  Ins.  Co.^  30 
N.  Y.  157;  First  Nat.  Bank  of  Ballston  Spa  v.  Prest.,  etc.,  Ins. 
Co.  of  N.  A.,  50  id.  46. 

FoLOEB,  J.  The  several  exceptions  to  findings  of  fact,  and  to 
refusals  to  make  findings  of  fact  as  requested,  are  not  well  taken. 
To  make  a  legal  error  in  a  finding  of  fact,  which  this  court  may 
review,  there  must  be  no  evidence  in  the  case  upon  which  the  find- 
mg  may  bo  based.  To  make  such  error  in  a  refusal  to  find,  the 
'  evidence  must  be  clearly  conclusive  in  favor  of  the  finding  pro- 
posed. There  was,  in  this  case,  evidence  on  which  each  of  the 
finding  can  be  based,  and  there  is  evidence  which  will  sustain  each 
of  the  refusals  to  find.  The  learned  justice  who  tried  the  cause 
has  seen  fit  to  rely  upon  that  evidence,  and  we  may  not  review  hia 
action  in  that  respect 

The  claim  of  the  plaintiff,  that  the  contract  of  insurance  was 
erroneous  through  mistake,  and  should  have  been  reformed,  is  not 
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tenable.  The  mistake  which  will  not  warrant  a  court  of  equity  to 
reform  a  contract  in  writing,  must  be  one  made  by  both  parties 
to  the  agreement^  so  that  the  intentions  of  neither  are  expressed  in 
it;  or  it  must  be  the  mistake  of  one  party^  by  which  his  intentions 
hare  failed  of  correct  expression,  and  there  must  be  fraud  in  the 
other  party  in  taking  advantage  of  that  mistake,  and  obtaining  a 
contract  with  the  knowledge  that  the  one  dealing  with  him,  is  in 
error  in  regard  to  what  are  its  terms.  The  findings  show  that  the 
defendant  made  just  the  contract  which  it,  from  the  first,  intended 
to  make,  and  just  the  one  which  it  understood  the  plaintiff's 
assignor  meant  to  make.  Whatever  may  have  been  the  intention  of 
the  insured  or  his  agent,  there  is  nothing  in  the  findings,  nor  in  the 
evidence,  which  shows  or  has  a  tendency  to  show,  that  defendant 
or  its  agent  purposed  any  thing  else  than  to  insure  property  in 
section  0  of  the  Patterson  stores.  Such  being  the  case,  it  is  not  in 
the  power  of  the  court  to  reform  the  instrument,  for  thereby  vio- 
lence will  be  done  to  the  intentions  of  the  defendant.  Nor  is  there 
found  fraud  in  the  defendant  or  its  agent.  Nor  is  there  evidence 
which  would  warrant  such  finding. 

The  case  cited  by  the  plaintiff,  of  Welles  v.  Yates,  44  N.  Y.  525, 
is  not  analogous  to  this.  That  was  the  case  of  a  mistake  in  the 
attempt  by  the  vendor  to  perform,  by  the  execution  of  aconveyanoe, 
a  pre-existing  contract  for  the  sale  of  land.  The  assignee  of  the 
vendee,  knowing  that  the  conveyance  did  not  contain  an  exception 
stipulated  for  in  the  contract,  and  that  the  vendor  was  in  error 
in  omitting  it,  still  accepted  the  deed  and  refused  to  correct  the 
mistake,  intending  to  reap  the  profit  of  it  The  conveyance  was 
there  reformed,  on  the  ground  of  the  fraud  of  the  assignee  of  the 
contract,  and  on  the  ground  that  it  was  an  erroneous  performance 
of  a  contract,  as  to  the  terms  of  which  there  was  no  dispute.  These 
two  conditions  cannot  be  predicated  of  the  contract  in  the  case  in 
hand.  Nor  is  this  case  like  unto  Ooles  v.  Brovme,  10  Paige,  od4. 
There  the  chancellor  refused  to  enforce  a  contract  for  the  purchase 
of  land  resting  in  parol,  on  the  ground  that  the  vendee  did  not 
understand  and  intend  it  as  the  vendors  did.  The  vendors  were 
teeJang  to  enforce  a  contract,  as  they  claimed  it  to  be,  against  one 
who  denied  the  making  of  that  contract,  and  averred  that  he  made 
another  and  a  different  one.  Specific  performance  was  refused, 
because  the  doubt  was  so  great  whether  both  parties  understood 
alike,  the  agreement  to  be  implied  from  the  defendant's  bid.    To 
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allow  this  contract  of  insurance  to  be  reformed  and  then  enforced^ 
would  be  to  do  just  what  the  court  there  refused  to  do;  for  here  as 
there,  the  defendant  did  not  understand  the  terms  of  it,  as  they 
are  claimed  by  the  plaintiff  to  have  been,  and  to  impose  it  upon 
them  in  those  terms,  would  be  to  make  a  contract  for  them  which 
they  did  not  intend  to  enter  into.  The  policy  of  insurance  is, 
then,  to  be  taken  as  the  contract  of  the  parties.  It  was,  then,  a 
contract  to  insure  property  "contained  in  letter  C,  Patterson 
stores.  South  Front,  below  Pine  street,  Philadelphia."  And  that 
description  of  the  place  of  deposit  of  the  property,  written  into 
the  policy  in  accordance  with  the  application  of  the  insured,  was  a 
warranty  by  him  of  its  particular  location,  and  the  truth  of  that 
warranty  became  a  condition  precedent  to  any  liability  to  him  from 
the  defendant  And  it  was  a  warranty  and  a  condition  precedent, 
not  to  be  avoided  by  the  fact  that  the  truth  of  the  description  was 
not  essential  to  the  risk,  nor  an  inducement  to  the  defendant  to 
enter  into  the  contract.  This  rule  is  so  well  established  in  the  law 
of  insurance,  as  that  it  must  be  adhered  to,  although  it  may  work 
hardship  in  a  particular  case.  Nor  does  it  depend  upon  its  freedom 
from  a  susceptibility  to  a  double  interpretation,  that  a  description 
is  a  warranty.  Whatever  is  expressed,  whether  with  perspicuity  or 
obscurity,  that  is  what  is  warranted.  Other  rules  then  come  in  to 
assist  in  the  discovery  of  what  the  language  means.  If  there  be 
latent  ambiguity,  that  may  be  removed  by  testimony.  And  here 
there  is  latent  ambiguity.  The  language  used  is  the  language  of  the 
parties.  It  does  assert,  and  therefore  warrant,  that  the  property  is 
"  contained  in  letter  C,  Patterson  stores,"  etc.  The  phrase  "  letter 
0,"  taken  by  itself,  has  a  meaning.  But  by  reason  of  collateral 
matter  and  extrinsic  circumstances  an  ambiguity  arises.  It  had 
an  especial  or  technical  meaning  to  those  engaged  in  the  business 
of  putting  property  on  storage  in  the  Penn  warehouse,  and  to  those 
who  solicited  and  who  wrote  insurance  upon  it  When  the  testi- 
mony gives  that  meaning,  it  indicates  but  one  thing ;  that  part 
of  the  Patterson  stores,  which  is  designated  to  owners  of  property 
and  to  insurers  of  it,  as  the  section  or  division  C  thereof.  It  is 
impossible  to  say,  in  the  light  of  all  the  circumstances  disclosed  by 
the  pleadings  and  the  testimony,  that  letter  0  of  the  Pattersor 
itores  is  not  section  0  thereof,  and  that  a  description  of  property, 
as  that  *^  contained  in  letter  C,  Patterson  stores,^'  does  not  mean 
property  deposited  in  that  division  of  that  warehouse  known  and 
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designated  as  letter  0.  It  is  impossible  to  say,  that  it  does  mean 
property  mentioned  in  a  book  G  of  the  proprietors  of  that  building, 
as  plaintiff  contends. 

The  doctrine  maintained  in  TheWtstern iTiBuranee  Co.  y.  Cropper ^ 
32  Penn.  St  361,  and  Franklin  Fire  Insurance  Co.  t.  Updegraff, 
43  id.  350,  will  not  aid  the  plaintiff.  Those  cases  hold  that,  if  the 
clauses  of  a  policy  be  obscure,  it  is  the  fault  of  the  insurer,  for  he 
it  is  who  has  penned  the  language;  so  that  if  it  be  capable  of  two 
interpretations,  that  must  be  adopted  which  is  most  favorable  to  the 
insured.  There  is  not  room  here  for  but  one  interpretation.  ^*  Let- 
ter 0,  Patterson  stores,"  has  but  one  meaning.  The  latent  ambi- 
guity  prevents  that  being  seen  on  the  bare  reading  of  the  phrase. 
When  that  ambiguity  is  done  away  with  by  the  testimony,  there  is 
no  difSculty  in  interpreting  the  words  and  reaching  their  sense. 

The  plaintiff  invokes  the  aid  of  the  maxim,  ^*faUa  detnonstratio 
noTm  noccL"  It  may  be  conceded  that  there  is  a  false  description  of 
the  location  of  the  property.  But  that  is  not  enough  to  bring  into 
operation  the  rule  embodied  in  that  maxim.  There  must  be  in  the 
description  so  much  that  is  true,  as  that,  casting  out  that  which  is 
false,  there  is  still  enough  left  to  clearly  point  out  the  place  in  which 
IS  the  property.  Indeed,  an  authoritative  definition  states  and 
qualifies  the  rule  more  narrowly  than  this,  viz. :  '^  As  soon  as  there 
is  an  adequate  and  sufficient  definition,  with  convenient  certainty 
of  what  is  intended  to  pass  by  the  particular  instrument,  a  subse* 
quent  erroneous  addition  will  not  vitiate  it"  Broom's  Leg.  Max. 
464,  *  605.  But  it  need  not  so  to  restrict  in  the  case  in  hand.  The 
phrase  'Metter  0,"  as  meaning  the  place  of  storage  of  this  property, 
is  a  false  showing.  If  that  phrase  is  rejected,  then  the  whole 
description  is  contained  in  the  words,  ^^  Patterson  stores,  South 
Front,  below  Pine  street,  Philadelphia."  These  words  do,  as  far 
as  they  go  in  meaning,  tell  the  truth  as  to  the  situation  of  the 
property.  They  do  not,  though>  tell  the  whole  truth,  nor  the 
whole  essential  truth.  The  word  ^*  Philadelphia,"  alone,  would  tell 
tho  truth,  but  not  the  whole  of  it.  To  be  made  certain  as  to  the 
exact  place  of  deposit  of  the  property,  for  the  purpose  of  this  con- 
tract, it  needed  not  only  to  know  in  what  city  it  was,  and  on  what 
street  therein,  but  in  what  building  on  that  street  And  if  that 
building  was  so  constructed  as  to  be  of  many  divisions,  practically 
separate  each  from  the  other  for  safety  from  fire,  and  treated  as  dis- 
tinct in  making  contracts  of  insurance,  certainty  of  deocriptiou 
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needed  some  expression  of  what  division  it  was  in.  This  was  the 
office  of  the  phrase  'Hetter  G."  If  that  phrase  be  rejected,  and  no 
other  trathful  phrase  be  inserted,  the  description  fails  to  show  jnst 
where  in  the  Patterson  stores  the  property  was  placed.  That  phrase, 
though  false,  might  harm,  for  it  pointed  the  description  to  the  wrong 
place,  and  some  equivalent  for  it  was  needed  to  complete  a  truthful 
description. 

The  evidence  taken  against  the  objection  of  the  plaintifF  was 
competent  It  was  to  show  that  this  part  of  the  description,  though 
wrong,  was  harmful,  and  therefore  not  to  be  rejected.  It  was  to 
show,  that  though  there  was  a  warehouse  known  as  the  Patterson 
stores,  it  was  one  made  up  of  several  divisions,  as  distinct,  for  the  pur- 
poses of  storage  of  property  and  of  the  insurance  of  it  against  fire,  as 
the  dwelling-houses  in  a  block;  and  that  to  know  the  place  of  the 
property,  needed  the  naming  of  the  section  of  the  building  in 
which  it  was,  as  much  as  if  tife  risk  had  been  on  household  goods. 
Their  situation  would  not  have  been  pointed  out  short  of  the 
expression  in  the  description  of  the  number  of  the  house  in  the 
block. 

We  are  of  the  opinion  that  the  defendant  established  a  strictly 
legal  defense  to  the  action  of  the  plaintiff.  As  we  sit  here  to 
declare  the  law,  and  not  to  propound  a  code  of  morals,  we  must 
sustain  it 

The  judgment  appealed  from  must  be  affirmed,  with  costs  to  the 
respondent. 

AU  concur.  Judgment  qfflrmei. 

Hughes  t.  Thb  Mxboaotilb  Mutual  Ivsusaitob  Ooxpavt^ 

appellant 

OBN.T.Ml) 

Marine  inmranee — wirtaJtofapoWcyattoPflwal. 

K  mIflUke  in  the  name  of  a  veaael  in  a  policy  of  marine  insnianoe  is  no  oMmIs 
to  a  reeovery,  if  in  point  of  f^ict  both  parties  bad  in  view  the  same  veasel, 
and  the  nnderwriter,  when  the  poUcy  was  iesaed,  knew  the  true  name,  o> 
intended  to  insore  the  particalar  veBsel  lost ;  bat  when  there  is  a  mistake  as 
to  the  voBsel  sought  to  be  insored,  and  the  policy  is  upon  another  vessel 
than  tliat  for  whidi  application  was  made,  no  contract  exists,  as  the  minds 
of  the  parties  did  not  meet ;  and  this  is  so,  although  the  underwriter  was 
put  upon  inquiry,  and  by  the  exercise  of  diligence  and  care  could  ha^s 
prevented  the  mistake ;  negligence  alone  will  not  avoid  the  dilBealif  . 
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AppraJi  from  judgment  of  the  general  term  of  the  Court  of  Oom- 
mon  Pleas  for  the  city  and  county  of  New  York,  aflSrming  a  judg- 
ment in  fayor  of  plaintiff,  entered  on  a  yerdict,  and  aflirming  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  upon  a  policy  of  marine  insurance.  The 
Teasel  insured  was  described  in  the  policy  as  follows  :  ^^  The  gooc 
bark  called  the  Empress,  or  by  whateyer  other  name  or  names  tb 
Baid  yessel  is  or  shall  be  named  or  called.''  The  complaint  alleged 
that  the  bark  intended  to  be  insured  was  called  the  St.  Mary,  and 
that  the  defendant,  in  making  out  the  policy,  by  mistake  named 
her  the  Empress. 

The  facts  appear  sufficiently  in  the  opinion. 

Tovmsend  Scudder,  for  appellant.  Parol  eyidence  is  not  admissible 
to  yary  the  policy.  1  Greenl.  Ev.,  §  276;  LamaU  y.  H.  B,  F.  Ins. 
Co.,  17  N.  Y.  199,  note;  Brown  y.  Catt.  Ins.  Cb.,  18  id.  389; 
Sarsfidd  y.  Met.  Ins.  Co.,  61  Barb.  482 ;  The  Delaware^  14  Wall 
579,  and  cases  cited  ;  N.  T.  Ins,  Co.  y.  Thomas,  3  Johns.  Gas.  4 ; 
Phoenix  Ins.  Co.  t.  Oumee,  1  Paige,  278.  It  is  only  when  the 
policy  is  on  its  face  ambiguous  that  the  preyious  agreement  is  per- 
mitted to  control  the  interpretation.  1  Duer  on  Ins.  71,  73 ;  1 
Pars,  on  Marine  Ins.  108;  Birmingham  y.  Empire  Ins.  Co.,  43 
Barb.  457 ;  Jennings  y.  Chenango  Co.  M.  Ins.  (7o.,2  Den.  75.  The 
fact  that  plaintiff  did  not  read  the  application  does  not  raise  a  pre« 
samption  that  it  did  not  truly  express  the  contract.  Hallenbeck  r. 
De  Witt,  2  Johns.  404.  Plaintiff  was  bound  to  proye  the  identity  of 
the  yessel  insured  and  the  yessel  lost  lonides  y.  Pacific  F.  dk  M. 
Ins.  Co.,  L.  R.,  6  Q.  B.  674 ;  Transcript  Noy.  29,  1871. 

Bobert  P.  Lee,  for  respondent.  The  name  of  the  yessel  was  not 
material  if  it  could  be  identified  in  any  other  way.  Emerigon, 
chap.  6,  §  11  (Meredith's  ed.),  127  ;  1  Phil,  on  Ins.,  §430 ;  1  Duer 
on  Ins.  172, 173;  Hall  y.  Mollineaux,  6  East,  382,  386;  Le  Mesurier 
y.  Vatighan,  id.  382 ;  Clapham  y.  Cologan,  3  Gamp.  382.  Defendant 
is  estopped  from  avoiding  its  contract  on  account  of  errors  into 
which  it  led  plaintiff.  Flanders  on  F.  Ins.  100,  and  cases  cited ; 
Plumb  y.  Catt.  Ins.  Co.,  18  N.  Y.  392  ;  Bowleg  y.  Bm.  Ins.  Co.,  86 
id.  550  ;  Wilkinson  y.  Ins.  Co.,  18  Wall  222,  232,  233  Benedict  y 
Ocean  Ins.  Co.,  31  id.  893. 
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AKDREWSy  J.  It  was  incumbent  upon  the  plaintiff,  before  he 
could  reooTer  for  the  loss  of  the  bark  *^  St  Mary/^  to  show  that  the 
contract  of  insurance  related  to  that  vessel. 

The  policy  of  insurance  was  upon  the  bark  "  Empress,  or  by 
whatever  other  name  or  names  the  bark  is  or  shall  be  named  or 
called."  The  bark  lost  was  the  '^  St.  Mary/^  but  the  mistake  in 
the  pame  was  no  obstacle  to  a  recovery,  if  in  point  of  fact  the 
underwriter,  when  the  policy  was  issued,  knew  the  true  name,  or 
intended  to  insure  the  particular  vessel  which  was  lost.  1  Amould 
on  Ins.  30,  170 ;  1  Duer  on  Ins.  172  ;  Sea  Ins.  Co.  v.  Fowler,  21 
Wend.  600  ;  Pothieron  Sales,  art.  3,  §  2  ;  Le  Mesurier  Y.Vaughatiy 
6  East,  382. 

When  it  appeared  upon  the  trial,  in  connection  with  the  proof  of 
loss,  that  the  name  of  the  vessel  was  the  ^'  St  Mary/'  it  was  neces- 
sary for  the  plaintiff  to  establish,  by  further  evidence,  the  identity 
of  that  vessel  with  the  bark  "  Empress,"  named  in  the  policy.  This 
he  attempted  to  do  by  proof  that  he  acted  in  procuring  the  insur- 
ance as  agent  for  McGinness,  the  owner  of  the  **  St  Mary,"  and 
that  she  was  formerly  known  as  the  "Empress,"  her  name  having 
been  changed  in  October,  1865,  before  the  issuing  of  the  policy. 
The  plaintiff  also  testified  that,  at  the  time  of  the  application  for  the 
insurance,  he  informed  Mr.  Newcomb,  the  vice-president  of  defend- 
ant's company,  of  these  facts,  and  that  the  bark  when  last  heard 
from,  on  the  twelfth  of  December,  was  at  Nevassa  Island,  loading 
with  guano. 

There  can  be  no  doubt  that  the  plaintiff  intended  to  procure  an 
insurance  on  the  "St  Mary,"  and  that  he  supposed  that  the  policy 
when  issued  related  to  that  vessel.  Nor  could  there  be  any  donbl^ 
if  no  additional  proof  had  been  given,  that  the  underwriter  intended 
that  the  policy  should  attach  to  the  "  St  Mary,"  and  that  there  was 
no  aggregatio  mmUium  between  the  parties  to  the  contract 

But  it  also  appeared,  before  the  plaintiff  rested,  that  there  was  a 
written  application  for  insurance  made  by  the  plaintiff,  and  signed 
by  him  and  his  insurance  broker  at  the  interview  between  the  plain- 
tiff and  Mr.  Newcomb.  In  this  application  it  was  stated  that  the 
plaintiff  desired  insurance  to  the  amount  of  15,000  on  the  bark 
"  Empress,"  of  865  tons  burden,  built  at  Sunderland  in  1858,  rated 
A  1^.  It  appeared  upon  the  examination  of  Thompson,  the  plain- 
tiff's broker,  that  applications  for  marine  insurance  are  ordinarily 
filled  out  by  the  merchant  or  broker  seeking  insurance ;   that  in 
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this  case,  after  the  oral  application  was  made  and  Mr.  Newcomb 
had  consented  to  take  the  risk,  he  asked  the  plaintiff  if  he  should 
fill  out  the  application  for  him,  and  he  replied  '^yes  ;"  tL^t  New* 
oomb  then  sent  a  clerk  to  the  office  of  Taylor  &  Go.,  ship  surreyois, 
which  was  in  the  same  building  with  that  of  the  def endanty  and 
who  were  publishers  of  the  Lloyd's  Register,  for  information  as  to 
the  ^*  St.  Mary."  The  clerk  brought  a  printed  book,  which  ihe 
evidence  clearly  establishes  was  the  Register,  issued  in  June,  1865, 
and  pointed  out  the  entry  of  a  survey  of  the  bark  '^  Empress,'' 
which  he  stated  was  that  of  the  ^*  St  Mary,"  the  name  having  been 
changed  after  the  book  was  published.  Newcomb  then  filled  out 
the  application,  and  the  plaintiff  signed  it  without  reading  it,  and 
the  policy  was  subsequently  issued  upon  this  application.  The 
Register  contained  a  description  of  two  barks  named  ^'  Empress," 
both  built  at  Sunderland  ;  one  described  as  built  in  1852,  of  426 
tons,  and  rated  A  2,  and  the  other  as  built  in  1858,  of  365  tons, 
and  rated  A  1^.  The  first  of  these  vessels  was  the  *^  St  Mary ;" 
the  other  did  not  belong  to  McOinness,  and  he  had  no  interest  in 
her,  and  is  the  one  described  in  the  application. 

When  the  plaintiff  rested,  the  counsel  for  the  defendant  moved 
to  dismiss  the  complaint,  on  the  ground  that  it  appeared  that  the 
defendant  did  not  insure  and  did  not  intend  to  insure  the  '^  St 
Mary." 

It  is  a  clear  proposition  that  an  agreement  can  only  be  formed 
by  the  consent  of  the  parties,  and  there  can  be  no  consent  when  the 
parties  are  in  error  respecting  the  object  of  their  agreement. 
Pothier  on  Obligations,  vol.  1,  art  3,  §  17  ;  2  Bl.  442  ;  2  Kent,  477 
1  Pars,  on  Cont  475;  Hazard  v.  New  England  Ins.  Co.,  1  Sum.  218 
Hammond  v.  Allen,  2  id.  387  ;  Britce  v.  Pearson,  3  Johns.  534 
Greene  v.  Bateman,  2  W.  &  M.  359.  The  mistake  in  such  a  case 
would  relate  to  the  very  ground  and  essence  of  the  transaction. 

Considering  the  policy  issued  by  the  defendant  in  connection 
with  the  application,  and  the  description  of  the  vessel  called  the 
"Empress,"  in  the  book  referred  to  when  the  application  was 
drawn,  there  seems  to  be  no  doubt  that  the  vessel  which  the 
defendant  intended  to  insure  was  the  ^'Empress  "  described  in  the 
application,  and  not  the  vessel  of  that  name  owned  by  McGinness. 

There  is  no  claim  that  the  agent  of  the  defendant,  knoTving  the 
bark  the  plaintiff  had  in  mind,  fraudulently  inserted  the  desorip- 
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tion  applicable  to  the  other.  The  underwriter  would,  in  such  a 
case,  be  estopped  from  alleging  the  misrepresentation  in  the  appli- 
cation as  a  def ense,  or  from  setting  up  that  there  was  no  mutual 
assent  to  the  contract  made.  Nor  would  the  jury  have  been 
authorized  to  find  that  the  agent  having  in  mind  tiie  ''  St.  Marj,'^ 
and  its  true  description,  by  mistake,  in  transcribing  from  the 
register,  inserted  in  the  application  the  description  of  the  other 
vessel.  The  plaintiff  informed  the  defendant's  agent,  when  the 
application  was  made,  that  the  vessel  upon  which  he  desired  insur- 
ance had  been  owned  by  Pearson  &  Co.,  of  Hull,  and  the  fact  that 
she  had  been  so  owned  appeared  in  the  printed  description  of  the 
*'  Empress  "  contained  in  the  register.  It  was  also  shown,  that  in 
October  previous,  the  vessel  had  been  resurveyed  and  reclassed  by  a 
surveyor  of  Lloyds,  and  that  the  record  of  the  survey  was  in  the 
office  of  Taylor  &  Co.  at  the  time  of  the  application  for  insurance, 
and  that  the  defendant's  agent  was  informed  that  a  new  survey 
had  been  made.  It  did  not  appear  that  in  fact  the  defendant  had 
any  knowledge  of  this  survey  or  any  information  as  to  either  of 
the  vessels  called,  the  ^*  Empress  "  beyond  what  was  communicated 
by  the  plaintiff  at  the  time  of  this  application,  or  was  contained  ii^ 
the  printed  description.  The  most  that  can  be  claimed  from  this 
proof  is,  that  the  defendant's  agent  was  put  upon  inquiry,  and 
might,  by  the  exercise  of  diligence  and  care,  have  avoided  the  mis- 
take in  respect  to  the  vessel  sought  to  bo  insured.  But  the  negli- 
gence of  the  agent  does  not  avoid  the  difficulty,  that,  in  fact,  the 
minds  of  the  parties  never  met  upon  the  subject  of  the  insurance. 
The  plaintiff  applied  for  insurance  on  one  vessel,  and  the  defendant 
agreed  to  insure  another.  If  both  parties  had  in  view  the  Same 
vessel,  and  the  error  in  the  application  related  to  some  quality  of 
the  vessel,  or  to  some  extrinsic  fact,  and  the  error  was  that  of  the 
agent  of  the  insurer,  authorized  to  fill  out  the  application,  and  the 
falsity  of  the  representation  was  relied  upon  as  a  defense,  another 
question  would  be  presented  which  has  been  considered  in  seveial 
cases  in  this  court  Plxcmh  v.  Cattaraugus  Ins.  Co.,  18  N.  Y. 
392;  Rowley  v.  Empire  Ins.  Co.,  36  id.  660. 

The  filling  out  of  the  application  in  this  case  by  the  agent  if  the 
underwriter  was  not  according  to  the  usual  practice.  The  plaintiff 
signed  it  without  reading  it,  and  his  omission  to  do  bc»  prevented 
him  from  discoverinpf  the  mistake. 
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We  are  of  opinion  that  the  motion  to  dismiss  the  complaint 
should  have  been  granted,  npon  the  ground  that  ro  contract  of 
insurance  was  effected  between  the  parties. 

The  judgment  of  the  general  term  should  be  reversedi  and  a  new 

trial  granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Muller  ▼.  Pondir,  appellant 
(56  N.  T.  ass.) 

NegoHabU  paper  —  stoppage  in  transitu — bona  fide  holder, 

A  vendor  of  negotiable  paper  has  the  ri^ht  of  stoppage  in  trans! tu,  not  onlj 
agidnst  the  vendee,  bat  also  against  a  creditor  of  the  vendee  who  has  made 
a  loan  upon  the  promise  ^.of  the  vendee  to  transfer  the  paper  to  him  on  its 
arrival.  One  who  possesses  only  an  equitable  title  iq  negotiable  paper  is 
not  a  bona  fide  holder. 

Plaintiff,  of  Havana,  on  the  order  of  S.  &  Co.  of  New  York,  drew  bills  on  a 
London  firm,  and  sold  them  for  currency  bills  in  New  York,  payable  to  R.  S.» 
a  clerk  of  S.  &  Co.  The  bills  were  delivered  to  a  vessel  to  be  transported 
to  New  York,  and  deposited  in  the  post-office.  Plaintiff  also  telegraphed  to 
S.  &  Co.  what  he  had  done,  and  S.  &  Co.  procured  a  loan  from  P.  on  the  faith 
of  the  telegram,  and  with  the  understanding  that  when  the  billls  should 
arrive  they  would  transfer  them  to  P.  as  security.  On  the  following  day 
S.  &  Go.  became  insolvent,  and  plaintiff,  having  leanusl  of  this,  commenced 
an  action,  through  his  agent  in  New  York,  to  recover  the  bills  on  their 
arrival,  and  obtained  an  order  enjoining  S.  &  Co.  from  transferring  or  dis- 
posing of  them.  Held,  that  plaintiff  had  the  right  of  stoppage  in  transitu, 
and  that  P.  was  not  a  bona  fide  holder  of  the  bills,  they  never  having  been 
Indorsed  to  him  or  come  Into  his  possession. 

AcnoN  by  George  H.  Muller  against  John  Pondir  and  others  to 
recover  possession  of  certain  bills  of  exchange.  On  May  12,  18G9, 
Schepeler  &  Co.,  of  New  York,  sent  an  order  to  plaintiff,  of 
Havana,  directing  him  to  draw  bills  of  exchange  for  jC20,000  on  J. 
Henry  Schroeder  &  Co.,  of  London,  and  to  sell  the  bills  in  Havana 
for  currency  bills  on  New  York,  and  send  the  same  to  Schepeler  & 
Co.  Among  the  bills  drawn  in  obedience  to  this  order  were  certain 
biBs  amounting  to  £9,000,  with  which  currency  bills  were  j>nr- 
chased  made  payable  to  the  order  of  Richard  Smith,  a  (tlerk   «•( 
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Schepeler  &  Go.  These  bills  wei*e  inclosed  in  an  ouvelope  addroased 
to  Schepeler  &  Co.,  and  given  to  the  purser  of  the  steamer 
Cleopatra,  to  be  transported  to  New  York  and  deliyered  to  the  poet- 
master.  On  May  13,  1869,  plaintiff  sent  the  following  telegram  to 
Schepelei  Co.  : 

"  Havana,  May  thirteenth  (13),  1869. 
*'  Schepeler  &  Co. : 

''  Drew  nine  (9),  twelve  (12),  and  eleven  three-qnarters  (llf) ; 
remit  Cleopatra  sixty  thousand  (60,000),  twenty-six  half  (26^). 

"  MULLEB.*' 

The  meaning  of  this  telegram,  as  understood  by  all  parties,  was 
that  plaintiff  had  drawn  £9,000  as  ordered,  had  sold  a  portion  at 
112  and  a  portion  at  lllf,  and  would  remit  by  the  steamer 
Cleopatra  160,000  in  bills  on  New  York  purchased  at  26^  per  cent 
discount  On  the  14th  of  May,  1869,  Schepeler  &  Co.  exhibited 
the  telegram  to  defendant  Pondir,  and  asked  for  a  loan  of  170,000. 
Pondir  agreed  to.  make  the  loan,  provided  they  would  promise  to 
t  ransfer  the  bills  to  him  when  they  arrived  as  security  ;  and  they 
accordingly  transferred  the  telegram  to  Pondir  with  a  letter  signed 
by  Schepeler  &  Co.  expressing  that  promise.  The  loan  was  then 
made.  On  May  15,  1869,  Schepeler  &  Co.  failed.  The  agent  oi 
plaintiff  in  New  York  learned  of  this  before  the  arrival  of  the 
Cleopatra,  and  commenced  an  action  to  recover  the  bills.  An 
injunction  was  obtained  enjoining  Schepeler  &  Co.  and  Smith 
from  transferring  or  disposing  of  the  bills  on  their  arrival. 

The  court  held  that  plaintiff  did  not  have  the  right  of  stoppage 
m  transitu  and  awarded  the  bills  to  defendant  Pondir.  The 
judgment  was  reversed  at  general  term  and  a  new  trial  granted, 
whereupon  Pondir  appealed  to  this  court. 

ir.  W.  MacFarlandn  for  appellant.  Plaintiff  had  no  right  tc 
stoj)  the  currency  i»  tranfiitu,  and,  if  he  ever  had  any,  it  waa 
destroyed  by  the  assignment  of  it  to  defendant  Pondir.  O'ilson 
V.  Caruthers,  8  M.  &  W.  340  ;  1  Smith's  Lead.  Cas.,  432  a;  Smith'i 
Merc.  Law,  552  ;  Wiseman  v.  Vauderpot,  2  Vern.  203  ;  Lues  v. 
Prescott^  1  Atk.  246  ;  D'Aquilla  v.  Lambert ,  2  Eden,  75  ;  Feise  v, 
Wray,  3  East,  93  ;  N^eioson  v.  Fountain,  6  id.  17 ;  Sifkin  v.  Wrny^ 
id.  371  ;  Bell's  Com.  on  Laws  of  Scotland  (7th  ed.),  223,  224,  245, 
WTierever  the   riglil  of   stoppage  in   transitu  exists,  it  may  be 
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defeated  by  a  sale  of  the  goods  in  transitu.  It  is  not  necessary  tr 
a  valid  sale  of  the  goods  that  they  should  be  in  the  actaal  posses- 
sion of  the  vendor.  2  Kent  (marg.  page),  578 ;  Wilson  v.  Jjittle, 
2  N.  Y.  443 ;  Dykers  v.  Allen,  7  Hill,  448 ;  ffouser  v.  Kemp,  3 
Barr.  208  ;  Story  on  Bail.,  §  290 ;  Davies*  D.  C.  R  199 ;  1  Hare, 
649 ;  McGoniber  v.  Parker,  13  Pick.  175 ;  Calkins  v.  Locktoood,  16 
Conn.  276.  Plaintiff  is  estopped  from  asserting  a  claim  to  these 
bills  against  Pondir.  Const.  Nat.  Bank  v.  Nat.  Sank  of  Commoji- 
weaUA,  50  N.  Y.  575  ;  Voung  v.  Grate,  13  E.  0.  L.  253  ;  Leckhaum 
V.  Mason,  L-  T.  R  70  ;  Fatman  v.  Lohack,  1  Dner,  354  ;  Bank  oj 
Buffalo  V.  Kortright,  22  Wend.  348 ;  Putman  v.  Sullivan,  4  Mass. 
45  ;  McDonald  v.  Muscatine  Bank,  37  Iowa,  .  Pondir  was 
entitled  to  have  the  bills  indorsed  ;  and  the  indorsement  would 
have  relation  to  the  day  of  his  purchase.  Story's  Eq.  Jur.,  §  64 
Smith  V.  Pickering,  Peak's  Cases,  50 ;  Anonymous,  1  Camp.  492 
Rollston  V.  Herbert,  3  T.  R  411 ;  Ex  parte  Gru7iing,  13  Ves.  206 
Ex  parte  Rhodes,  3  M.  &  D.  217 ;  Watkins  v.  Marsh,  2  J.  &  W. 
Pilans  V.  Van  Microps,  2  Ben.  1663  ;  Clarke  v.  Locke,  4  Ea.  57 
Barney  v.  Worthington,  37  N.  Y.  112.  If  neither  party  had  a 
legal  title  to  the  bills,  equity  would  give  it  to  the  one  who  had  the 
strongest  equity.  Willoughby  v.  Willoughby,  1  T.  R  763 ;  Blake 
V.  HuTigerford,  Pr.  in  Ch.  158 ;  Charlton  v.  Low,  3  P.  Wms.  328  ; 
Es>  parte  Knott,  11  Ves.  609 ;  Shirye  v.  Oough,  1  Ball  &  B.  436 ; 
Bowen  v.  Evans,  1  J.  &  L.  264.  The  equitable  assignee  of  a  chose 
in  action  is  not  liable  to  the  latent  equities  of  third  persons  of 
which  he  was  ignorant  when  he  took  the  assignment.  Livingston 
V.  Dean,  2  Johns.  Ch.  479  ;  Murray  v.  Lylburn,  id.  443  ;  Murray 
V.  Ballow,  1  id.  366 ;  Davis  v.  Barr,  9  S.  &  R  137 ;  Taylor  v. 
Sett,  10  Barr.  431 ;  Mott  v.  Clark,  9  id.  403 ;  McConnell  v.  War- 
wick, 4  Har.  365 ;  Moore  v.  Uolcomb,  3  Leigh,  597 ;  McBlair  v. 
Oibbs,  17  How.  (TJ.  S.)  232;  Ohio  Life  Ins.  Co.  v.  Ross,  2  Md. 
Ch.  225 ;  Judson  v.  Corcoran,  17  How.  (TJ.  S.)  615. 

E.  W.  Stoughton,  for  respondent.  Pondir  was  not  a  bona  fid^ 
holder  of  the  bills.  Hedges  v.  Seaiy,  9  Barb.  215.  He  took  the 
assignment  of  the  bills,  subject  to  all  the  equities  of  the  original 
parties.  Bush  v.  Lathrop,  22  K  Y.  535.  Plaintiff  was  the  vendoi 
of  the  bills,  and  was  entitled  to  stop  the  bills  in  transitu  the  8am« 
as  if  they  had  been  merchandise.  Smith  v.  Bowles,  2  Esp«  57S : 
Houston^s  Law  of  Stoppage  in  Transitu,  28  ;  1  Pars.  Ship.  &  Adm. 
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Law,  481,  note  1 ;  1  Grif.  &  HoL  on  Bankruptcy,  371-375 ;  Frii$ 
y.  Wray,  8  Bast,  93 ;  Siffken  t.  Wray,  6  id.  871 ;  ffam  v.  Pratt, 
17  N.  Y.  263.  A  vendor's  right  of  stoppage  in  transitu  can  only 
be  defeated  by  a  transfer  of  the  bill  of  lading  to  one  who,  bona  fide 
and  without  notice  that  the  goods  have  not  been  paid  for,  advanooB 
money  on  the  faith  thereof.  Ifinoson  y.  ITiomion,  6  East,  41, 
Holbronk  y.  Vose^  6  Bosw.  107-111 :  Stanton  y.  Eager,  16  Pick. 
473 ;  Oardn&r  y.  Howland,  2  id.  599 ;  Craven  y.  Ryder,  6  Taunt 
433  ;  Small  y.  Moates,  9  Bing.  574 ;  Dixon  r.  Yates,  5  B.  &  A.  313; 
J&nkyns  y.  Usbome,  7  M.  &  G.  679,  699  ;  Aherman  y.  Humphrey, 
1  Garr.  &  P.  53,  Pondir  had  only  such  title  to  the  bills  as  Sche- 
peler  &  Go.  had,  which  was  subject  to  the  right  of  plaintifF  to  stop 
in  transitu.  Bush  y.  Lathrop,  22  N.  Y.  538 ;  Davis  y.  Austin^ 
1  Ves.  247;  Spraights  t,  Hatoley,  39  N.  Y.  446;  lAchborrow  y,- 
Mason,  1  S.  L.  G.,  2  W-  &  T.  Eq.  Gas.  75  ;  Covell  v.  Tradesmen's 
Bank,  1  Paige,  181 ;  Mangles  y.  Dixon,  3  H.  of  L.  Gas.  712,  714» 
718,  731*  To  defeat  plaintiff's  right  to  stop  in  transitu  the  bills 
ahould  haye  been  actually  indorsed  and  deliyered  to  Pondir.  Soger 
T.  Oomptoir,  2  Priy.  Goun.  Ap.  39 ;  Hedges  y.  Sealy,  9  Barb.  215. 

Allen,  J.  Pondir,  who  claims  title  to  the  bills  in  controyersy, 
under  Schepeler  &  Go.,  alone  defends  this  action.  As  between  him 
and  Schepeler  &  Go.,  it  may  be  conceded  that  by  the  loan  of  money 
to  the  latter  firm,  under  the  circumstances  established  at  the  trial, 
and  upon  their  promise  to  transfer  the  bills  when  they  should 
arriye  in  New  York,  he  acquired  an  equitable  title,  and  could  haye 
enforced  a  specific  performance  of  the  promise,  and  an  indorse- 
ment and  deliyery  of  the  bills  to  him. 

But  this  equitable  right  comes  far  short  of  conferring  upon  him 
the  rights  of  a  bona  fide  holder  for  yalue  of  negotiable  paper  when 
transferred  in  the  usual  method  and  in  the  ordinary  course  of 
business.  A  transferee  of  commercial  paper  for  yalue,  in  the 
ordinary  course  of  business,  without  notice  of  any  defects  in  the 
title,  is  protected  by  the  law-merchant  against  all  latent  equities, 
whether  of  third  persons  or  of  parties  to  the  instrument.  His  title 
\s  perfect,  and  his  right  to  enforce  the  obligation  absolute.  But  if 
any  of  the  circumstances  are  wanting  which  go  to  make  up  this 
perfect  title,  a  purchaser  or  transferee  of  commercial  paper  takes 
it  subject  to  the  same  rules  which  control  in  the  case  of  a  transfei 
or  assignment  of  non-negotiable  instruments. 
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The  deiendant  Pondir  never  became  the  holder  of  the  bills  in 
dispute ;  they  were  not  transferred  to  him  by  indorsement  in  the 
nsnal  way  or  in  any  other  manner,  and  were  not  at  any  time  in  his 
possession^  either  actual  or  constructive ;  they  were  never  within 
his  control  or  in  the  possession  or  within  the  control  of  Schepeler  Sa 
Oo.y  from  and  under  whom  he  claims  title.  He  only  acquired  such 
rights  and  equities  as  existed  in  Schepeler  &  Co.,  subject  to  all 
equities  as  against  them.  He  occupies  precisely  the  position  of 
that  firm  ;  and  whatever  rights  or  remedies  the  plaintiffs  or  others 
had  against  them,  in  respect  to  the  bills,  can  be  asserted  against 
Pondir  as  their  equitable  assignee.  CHXbert  v.  8harp^  2  Lans.  412 ; 
Hedges  v.  Sealy^  9  Barb.  214  ;  Story  on  Prom.  Notes,  §  120,  note  1 ; 
id.,  §  120,  a;  Savage  v.  Kingy  17  Me.  301;  Colder  v.  BiUington,  15 
id.  398 ;  Southard  v.  Port&r,  43  N.  H.  379. 

Neither  was  there  any  thing  in  the  history  of  the  transaction  or 
the  acts  of  the  parties  which  will  give  Pondir  a  better  or  other  title 
as  against  the  plaintiff  than  the  mere  equitable  title,  valid  as  against 
Schepeler  &  Go.  only.  The  plaintiff  is  not  estopped  from  asserting 
the  same  equities  and  the  same  legal  rights  against  Pondir  which 
would  have  availed  against  Schepeler  &  Oo.  The  only  act  of  the 
plaintiff  upon  which  stress  is  laid  and  upon  which  an  estoppel  is 
sought  to  be  based,  is  his  dispatch  to  Schepeler  &  Go. ;  elliptical 
and  obscure  in  its  terms,  but  which  was  understood  by  the  parties  to 
whom  it  was  addressed,  and  which  indicated  that  the  sender  had 
drawn  and  sold  bills  on  London  to  the  amount  of  £9,000,  at  the 
prices  stated,  and  against  the  bills  so  drawn  would  remit,  by  the 
steamer  Gleopatra..  160,000  in  bills  on  New  York,  which  had  been 
purchased  at  the  discount  stated.  The  telegram  was  true  in  all  its 
parts  ;  and  the  plaintiff  does  not  seek  now  to  convert  the  truth  of 
any  of  the  statements  there  made.  There  was  nothing  in  it  to 
indicate  the  relation  of  the  plaintiff  or  his  correspondents,  Schepeler 
&  Go.,  to  the  bills,  or  the  title  of  either  to  them.  There  was  no 
statement  inconsistent  with  the  absolute  ownership,  by  the  plaintiff, 
of  the  bills  to  arrive  by  the  Gleopatra,  or  with  any  claim  the  plain- 
tiff might  make  to  or  in  respect  of  them  as  against  Schepeler  &  Go., 
or  any  other  person.  The  title  of  the  bills  was  not  the  subject  of  oi 
referred  to  in  the  dispatch  ;  and  if  Pondir  acted  at  all  on  the  faith 
of  Schepeler  &  Oo.'s  ownership  or  right  to  dispose  of  the  bills,  it 
was  upon  their  statement  of  such  ownership  and  right,  and  not 
tpon  any  statement  of  the  plaintiff  ;  and  the  case  shows,  as  the 
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court  has  found,  that  Pondir  did  part  with  his  money  solely  on  the 
eredit  of  Schepeler  &  Co.,  on  the  faith  of  their  representations  and 
promise  to  hand  the  bills  oyer  on  their  arrival.  The  only  practical 
use  of  the  telegram  was  to  identify  in  a  manner  the  bills  Thich 
Schepeler  &  Go.  claimed  to  own,  and  promised  to  transfer.  The 
court  below  has  found  that  the  loan  was  made  by  Pondir  in  good 
faith  ;  he  relying  upon  the  telegram  of  the  plaintiff  and  ihie  secu- 
rity of  the  bills  in  qnestion.  He  could  only  rely  on  the  telegram  so 
far  as  it  assumed  to  state  facts  ;  and  the  only  security  by  means  of 
or  upon  the  bills  he  acquired  was  by  the  written  promise  of  Schepe- 
ler &  Co.  to  transfer  them  ;  and  their  representations  de  hors  their 
dispatch. 

But  an  insuperable  difficulty  in  predicating  an  estoppel  in  pais 
against  the  plaintiff  upon  the  dispatch  is,  that  it  was  designed 
solely  for  the  information  of  the  persons  to  whom  it  was  aidr^sed, 
and  ;iot  to  influence  the  action  of  any  other  person  ;  and  che  com- 
munication was  not  of  a  character  calculated  to  or  which  could,  in 
the  usual  course  of  business,  influence  the  action  of  third  persons  ; 
and  least  of  all  was  it  calculated  to  induce  any  one  to  part  with 
money  upon  the  credit  of  the  bills  referred  to,  and  faith  in  the 
title  of  Schepeler  &  Co.  to  them.  The  plaintiff  could  not  have 
foreseen  that  the  dispatch  would  be  used  as  the  basis  of  a  credit,  or 
that  money  could  be  borrowed  on  the  faith  of  it.  Every  element 
of  an  estoppel  was  wanting.  A  party  is  only  concluded,  that 
is,  estopped  from  alleging  the  truth  by  a  declaration  or 
representation,  inconsistent  with  the  facts  asserted  and  attempted 
to  be  proved,  when  it  is  made  with  the  intent,  or  is  calcu- 
lated, or  may  be  reasonably  expected  to  influence  the  con- 
duct of  another  in  a  manner  in  which  he  will  be  prejudiced 
if  the  party  making  the  statement  is  allowed  to  retract,  and 
when  it  has  influenced  and  induced  action  from  which  injury  and 
loss  will  accrue,  if  a  retraction  is  allowed.  Finnegan  v.  Carraher, 
47  N.  Y.  493  ;  Dezzel  v.  OefoB,  8  Hill,  215  ;  Copdand  v.  Copeland, 
2S  Me.  525  ;  Brown  t.  Botoen,  30  N.  Y.  519 ;  FVost  v.  Saratoga 
Mutual  Ins.  Co.,  5  Den.  154,  and  cases  cited  by  Bbokson,  J.  ; 
Brown  v.  Wheeler,  17  Conn.  345 ;  Continental  Nat.  Bank  v.  Nai. 
Bank  of  Commanwealth,  50  N.  Y.  575.  There  is  no  statement  in 
the  cable  dispatch  which  is  inconsistent  with  the  rights  now 
asserted  by  the  plaintiff ;  and  the  assertion  of  such  rights  is  not 
agamst  good  conscience  in  any  view  of  the  dispatch  or  the  use 
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designed  or  expected  to  be  made  of  it,  or  which  was  actually  made 
of  it  The  plaintiff  is  not,  therefore,  estopped  from  asserting  any 
right  he  may  have  to  the  bills  in  controyersy. 

Neither  does  the  rule  invoked  by  Pondir,  that  when  one  of  two 
innocent  persons  mast  suffer  from  the  wrongful  or  fraudulent  acts 
of  another,  the  loss  should  deyolve  upon  him  by  whose  act  or 
amission  the  wrong-doer  has  been  enabled  to  perpetrate  the  fraud, 
avail  him.  That  applies  only  when  the  wrong-doer  is  invested,  by 
the  party  sought  to  be  charged,  with  the  ordinary  indicia  of  owner- 
ship, and  jtts  disponendi  of  property,  or  an  apparent  authority  to  do 
the  act  from  which  loss  must  accrue  to  one  of  two  innocent  parties. 
Commercial  Bank  of  Buffalo  v.  Kortright,  22  Wend.  348  ;  Young 
v.  Orofe,  4  Bing.  253.  The  evidence  of  ownership  of  negotiable 
bills  is  their  possession,  properly  indorsed,  so  as  to  pass  the  title  to 
the  holder.  There  is  no  such  thing  as  a  symbolical  delivery  of 
negotiable  instruments  ;  and  the  law  does  not  recognize,  for 
commercial  purposes,  a  right  of  possession  as  distinct  from  the 
actual  possession.  Had  Schepeler  &  Co.  had  actual  possession, 
themselves,  of  the  bills,  and  then  indorsed  and  transferred  them 
to  Pondir,  the  plaintiff  would  have  been  remediles^.  This  is  nol 
only  the  legal  evidence  of  ownership,  but  it  is  that  required  'n 
dealing  in  commercial  paper  in  the  ordinary  course  of  business ; 
and  he  who  acts  with  less  evidence  of  title  in  one  claiming  to  have 
the  right  of  disposal,  does  so  at  his  peril.  As  owners,  Schepeler 
&  Co.  had  no  apparent  title  upon  which  the  plaintiff  could  or  did 
rely. 

Neither  can  an  authority  be  spelled  out  or  inferred  from  the 
dispatch  to  Schepeler  &  Co.  to  deal  with  the  bills,  either  as  their 
own  or  as  the  agents  of  the  plaintiff  or  other  owner.  The  apparent 
authority  which  will  charge  the  plaintiff  rather  than  the  defendant 
with  loss,  under  the  rule  invoked  against  him,  must  be  found  in 
the  terms  of  the  dispatch  and  not  in  the  declarations  and  represen- 
tations of  Schepeler  &  Ca  The  court  has  found  that  the  dispatch 
gave  to  Schepeler  &  Co.,  and  it  could  give  no  other  or  different 
idea  to  any  other  person,  the  information  that  he  had  drawn 
on  London,  and  sold  the  bills,  ''and  against  the  bills  so  drawn 
would  remit,  by  the  steamer  Cleopatra,  160,000  on  bills  drawn  ol 
New  York.**  For  what  purpose  or  for  whose  use  the  bills  on  New 
York  were  to  be  remitted,  was  not  stated  and  cannot  be  implied, 
except  that  they  were  remitted  against  the  London  bills.     The 
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meaning  and  purpose  of  the  dispatch,  beyond  the  meager  and 
barren  advice  of  a  proposed  remittance  for  some  purpose,  must  be 
gathered  from  the  course  of  business  of  the  parties,  or  from  facts 
not  stated  in  or  to  be  implied  from  its  terms.  But,  as  remarked 
in  considering  the  question  of  estoppel,  the  communication  was 
legitimate,  and  in  the  ordinary  course  of  business  not  calculated  to 
mislead  any  one  as  to  the  relation  of  the  parties  to  each  other  or 
the  bills  in  controversy  ;  and  certainly  no  person,  familiar  with 
commercial  usage  and  the  law  relating  to  bills  of  exchange,  could 
anticipate  that  such  a  dispatch  could  avail  to  enable  any  one  to 
negotiate  the  bills  as  owner,  or  otherwise,  before  their  arrival,  or 
that  money  would  be  advanced  upon  any  supposed  title  or  agency 
of  the  receiver  of  the  dispatch  to,  or  in  respect  to,  the  bills. 

The  only  remaining  inquiry  is,  as  to  the  right  of  the  plaintiff  as 
against  Schepeler  &  Oo.,  as  Pondir  occupies  precisely  their  position, 
and  has  succeeded  to  their  rights.  The  doctrine  of  stoppage  in 
transitu  was  largely  discussed  at  the  bar  in  the  argument  of  the 
case. 

It  has  no  direct  application  ;  and  as  the  transaction  is  in  its 
nature  entirely  distinguishable  from  the  sale  of  goods  upon  credit 
to  one  who  becomes  insolvent  before  they  come  to  his  actual  pos- 
session, or  other  persons  have  acquired  rights  as  purchasers  for  the 
value,  and  the  rules  which  control  in  respect  to  the  evidence  of 
title  and  the  mode  of  transmitting  or  transferring  the  title  of 
negotiable  instruments,  and  merchandise  or  other  personal  chattels 
are  so  entirely  dissimilar,  that  but  little  advance  will  be  made 
in  arriving  at  a  correct  result  in  this  case  by  reviewing  the  reported 
decisions  referred  to  by  counsel,  elucidating  the  right  and  declaring 
its  limits  and  the  cases  in  which  it  may  be  exercised.  This  is  not 
a  case  of  stoppage  in  transitu.  But  the  principle  which  lies  at  the 
foundation  of  the  right  of  stoppage  in  transitu  is  very  directly 
involved  in  this  action,  and  upon  it  the  rights  of  the  plaintiff  to 
the  bills  in  controversy,  in  a  great  measure,  depend.  The  right  of 
a  vendor  to  follow  and  reclaim  merchandise  sold  upon  credit^  upon 
the  happening  of  the  insolvency  of  the  purchaser,  is  an  equitable 
right  and  is  favored  in  the  law.  Harris  v.  Prait,  17  N.  Y.  249 ; 
Smith  V.  Bowles,  2  Esp.  578.  It  had  its  origin  in  a  court  of 
equity,  but  has  become  thoroughly  engrafted  upon  the  common 
law,  and  is  now  well  established  as  a  legal  right ;  and  the  aams 
reasons  which  give  to  a  seller  of  goods  to  a  distant  purchaser,  who 
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becomes  insolyent,  the  right  to  stop  them  if  he  can  do  so  before 
they  come  into  the  possession  of  the  pnrchasery  will  give  to  the 
plaintiff  here  the  right  to  retain  the  bills  in  suit  Difficalties 
exist  in  the  way  of  the  seller  of  merchandise  pursuing  and  retak- 
ing his  goods,  after  sale,  by  which  the  title  had  passed  to  the  buyer, 
which  do  not  exist  in  respect  to  these  bills ;  and  this  right  to  stop 
goods  in  transitu  may  be  lost  under  circumstances  which  would 
not  and  dould  not,  in  the  nature  of  things,  apply  to  dealings  in  or 
in  respect  to  commercial  paper. 

The  equities  upon  which  the  right  of  stoppage  in  transitu  rests 
are  stated  in  Wiseman  y.  Vandeputtf  2  Vem.  203.  The  plaintiffs, 
as  assignees  in  bankruptcy  of  Bonnells,  merchants  in  London, 
brought  their  bill  for  a  discoyery  and  relief  touching  certain  silks 
consigned  to  the  Bonnells  by  an  Italian  firm ;  but  before  the  ship 
saQed  from  Leghorn,  news  came  that  the  Bonnells  had  failed,  and 
thereupon  the  Italians  altered  the  consignment,  and  consigned  the 
silks  to  the  defendants.  The  court  ordered  a  trial  at  law  in  an 
action  of  troyer,  to  determine  whether  by  the  first  consignment 
the  property  of  the  silks  yested  in  the  Bonnells,  and  upon  the  trial 
the  plaintiffs  had  a  yerdict.  Upon  the  cause  coming  on  to  be 
heard  upon  the  equity  reseryed,  the  court  declared  that  the  plain- 
tiffs ought  not  to  haye  had  so  much  as  a  discoyery,  much  less  any 
relief,  in  regard  that  the  silks  were  the  proper  goods  of  the  Italians 
and  not  of  the  Bonnells,  nor  the  produce  of  their  effects ;  and, 
therefore,  they  haying  paid  no  money  for  the  goods,  if  the  Italians 
could,  by  any  means,  get  their  goods  again  into  their  hands,  or 
preyent  their  coming  into  the  hands  of  the  bankrupts,  it  was  but 
lawful  for  them  so  to  do,  and  yery  allowable  in  equity.  The  pre« 
cise  equity  of  the  Italians  and  their  English  consignees,  the 
defendants  in  that  case,  grew  out  of  and  rested  upon  the  fact  that, 
in  the  course  of  commercial  dealings,  the  Italians  had  giyen  credit 
to  the  Bonnells,  relying  upon  their  solyency  and  their  ability 
to  meet  their  obligations,  and  that  firm  haying  failed,  the  con- 
sideration which  induced  the  Italians  to  engage  in  the  transaction 
and  part  with  their  goods  had  failed,  and  unless  they  could 
repudiate  the  consignment,  and  retake  their  goods,  they  would  be 
the  losers,  and  that  equity  did  not  require  that  the  transaction 
should  be  consummated,  and  the  goods  of  the  Italians  go  to  sweU 
the  assets  of  the  bankrupts,  or  go  to  some  fayored  creditor,  and 
*:hey  left  to  come  in  as  creditors  under  the  statute  of  bankrupts. 
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The  fact  that  the  credit  and  the  danger  of  loss  arose  from  a  sale 
of  merchandise,  rather  than  any  other  commercial  dealings,  had  no 
peculiar  force,  and  added  no  charm  to  the  equity.  All  that  is 
necessary  to  bring  a  case  within  the  precise  principle,  and  the  reasons 
assigned  in  that  case,  and  which  have  never  been  repudiated,  but 
have  come  to  be  favored  both  at  law  and  in  equity,  is  that  faith  and 
credit  shall  have  been  given  to  the  solvency  of  another  who  has 
failed,  while  yet  the  fruits  of  that  credit  are  in  the  actual  or  con- 
structive possession,  or  within  the  reach  of  the  party  giving  the 
credit,  and  who  will  be  the  loser  unless  he  can  retain  or  reclaim 
such  fruits  ;  and  the  particular  relation  of  the  parties  to  each  other, 
or  the  nature  of  the  transaction  in  which  credit  is  given,  is  not 
material,  neither  is  the  right  confined  to  goods  or  personal  chattels, 
or  a  sale  of  goods  on  credit.  There  is  no  distinction  between  per- 
sonal chattels  in  transitu,  or  merchandise  or  money,  or  negotiable 
bills,  which  affects  the  rights  of  parties.  Smith  v.  Bowles^  2  Esp. 
678. 

It  may  be  Temarked  that  fraud  is  not  a  necessary  ingredient  of 
the  equitable  right  involved  in  this  action,  and  asserted  by  the 
plaintiff.  Had  the  court  below  found  as  a  fact  that  Schepeler  &  Co. 
fraudulently  induced  the  plaintiff  to  engage  in  this  transaction,  we 
should  have  regarded  it  as  abundantly  sustained  by  the  evidence. 
Indeed,  it  is  difficult  to  see  how  they  could,  with  honest  intent, 
upon  the  eve  and  within  three  days  of  an  avowed  insolvency  so 
complete  and  absolute  that  it  is  doubtful  whether  their  assets  will 
pay  ten  per  cent  of  their  liabilities,  induce  an  innocent  foreign 
correspondent  to  assume  liabilities  for  them  to  an  amount  exceeding 
(100,000,  under  the  circumstances  and  in  the  form  detailed  in  the 
case ;  but  it  is  not  necessary  to  establish  actual  fraud  to  enable  the 
plaintiff  to  assert  his  right  to  retain  the  bills.  The  plaintiff 
became  the  purchaser  of  the  bills  in  controversy  and  undertook  to 
remit  them  to  Schepeler  &  Go.  upon  the  credit  of  that  firm,  and 
rolying  upon  their  solvency  and  ability  to  provide  for  their  payment 
in  London,  and  to  indemnify  him  against  them.  They  were  not 
bought  with  the  funds  and  were  not  the  produce  of  the  effects  of 
Schepeler  &  Co.,  or  bought  upon  their  credit,  except  as  the  plaintiff 
gave  them  credit.  They  were  bought  with  the  avails  of  the  credit 
of  the  plaintiff,  and  his  credit  only.  The  bills  on  London,  from 
the  sale  of  wliich  the  funds  were  obtained  for  the  purchase  of  these 
bills,  were  drawn  by  the  plaintiff,  who  was  the  only  person  liable 
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apon  them.  It  is  true  they  were  drawn  by  direction  of  and  against 
the  account  of  Schepeier  &  Go.  with  the  London  bankers,  but  they 
were  not  accepted,  and  upon  the  non-acceptance  the  phiintilf  t(  ab 
the  only  party  liable  to  the  holders  upon  the  bills,  and  against  this 
liability  he  only  had  the  undertaking,  express  or  implied,  of  Sciiciiclcr 
&  G6.  In  truth,  Schepeier  &  Co.  had  no  credit  with  the  London 
bankers,  the  drawees,  but  their  account  was  largely  overdrawn. 
Before  the  bills  could  be  accepted,  and  probably  before  they  left 
Havana,  news  was  received  of  the  failure  of  Schepeier  &  Co.,  upon 
whose  credit  and  solvency  the  plaintiff  had  relied  in  drawing  and 
selling  the  bills.  In  brief,  the  plaintiff  had,  before  receiving  intelli- 
gence of  the  insolvency  of  Schegeler  &  Co.  by  the  negotiation  and 
sale  of  bills  drrwn  by  himself,  and  upon  which  he  alone  was  respon- 
sible, obtained  the  money  with  which  the  bills  in  controversy  were 
purchased.  It  was  in  one  sense  a  borrowing  of  money  by  the  plain- 
tiff upon  his  credit  for  the  use  of  Schepeier  &  Co.  If  while  the 
money,  the  proceeds  of  the  sale  of  the  Jjondon  bills,  had  been  in  the 
actual  possession  of  the  plaintiff,  he  had  learned  of  the  insolvency 
of  Schepeier  &  Co.,  the  latter  could  not,  either  in  law  or  equity,  have 
compelled  him  to  pay  it  over  to  them  or  their  assignee  in  bank* 
ruptcy,  or  any  favoi-ed  creditor.  Ho  could  have  retained  it  to 
indemnify  himself  against  the  liability  incurred.  An  agent 
may  have  a  lien  on  the  property  or  funds  of  his  principal  for 
moneys  advanced  or  liabilities  incurred  in  his  behalf;  and  if 
moneys  have  been  advanced  or  liabilities  incurred  upon  the 
faith  of  the  solvency  of  the  principal,  and  he  becomes  insol- 
vent while  the  proceeds  and  fruit  of  such  advances  or  liability 
are  in  the  possession  of  the  agent,  or  within  his  reach,  and 
before  they  have  come  to  the  actual  possession  of  the  princi- 
pal, within  every  principle  of  equity  the  agent  has  a  lien  upon 
the  same  for  his  protection  and  indemnity.  If  necessary  to 
his  protection,  the  plaintiff  would  have  been  permitted  to  repudiate 
the  agency  and  assume  that  position  which  would  best  protect 
himself  from  loss  by  reason  of  the  insolvency  of  his  principal. 
An  action  by  Schepeier  &  Co.  for  money  had  and  received  to  their 
use,  and  which  ez  mquo  et  bono  belonged  to  them,  would  have  met 
with  no  favor.  The  case  is  not  changed,  or  the  riglits  of  the 
parties  varied,  by  a  conversion  of  the  money  into  negotiable  paper. 
The  rights  and  equities  of  the  parties  eoiitinuo  so  lon<^  as  the 
money  can  be  traced  and  identified,  until  there  has  been  a  change 
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in  the  possession  and  title.  Had  the  plaintiff  purchased  billa 
payable  or  indorsed  to  Schepeler  &  Co.,  and  had  them  upon  hit 
desk  ready  for  transmission  at  the  time  of  the  receipt  of  news  of 
the  insolvency  of  that  firm,  no  action  conld  have  been  sustained  by 
them  for  recoYery  of  the  bills  in  their  possession  without  indem- 
nity to  the  plaintiff. 

Whether  the  proceeds  of  the  London  bills  were  inycAted  in  nego- 
tiable bills  or  merchandise  cannot  affect  the  rights  of  the  plaintiff. 
The  lien  would  be  as  sound  and  stand  upon  the  same  principle  in 
the  one  case  as  the  other.  If  the  purchase  had  been  of  goods 
instead  of  bills,  a  lien  would  have  existed  in  favor  of  the  plaintiff, 
which  would  have  given  him  the  rights  of  a  vendor,  within  the 
principle  decided  in  Feise  v.  Wray^  3  East,  93.  The  substance, 
rather  than  the  form  of  a  transaction,  determines  the  rights  and 
obligations  of  the  parties,  and,  within  the  reason  of  the  rule, 
giving  a  vendor  a  lien  for  the  price  of  goods  sold,  and  a  right  to 
stop  them  in  transitu  to  the  purchaser  on  the  happening  of  his 
insolvency,  he,  upon  whose  credit  or  with  whose  means  the  goods 
are  purchased,  and  by  whom  they  are  consigned  to  the  purchaser' 
is  the  seller  of  the  goods.  The  lien  does  not  depend  upon  the 
character  of  the  property,  and  is  equally  valid  in  respect  to  nego- 
tiable bills  in  actual  possession,  or  capable  of  being  reached  as  to 
chattels.  The  bills  in  controversy  were  at  all  ti:n  s,  up  to  the 
time  of  the  commencement  of  this  action,  in  the  actual  or  con- 
structive possession  of  the  plaintiffs.  The  purser  of  the  steamer 
to  whom  he  delivered  the  package  in  which  they  were  inclosed  was 
the  agent  of  the  plaintiff.  He  received  the  package  from  the 
plaintiff  with  special  directions  to  deposit  the  same  in  the  post- 
office  in  New  York  city,  and  those  directions  were  revocable  by  the 
plaintiff  at  any  time.  He  could  have  recalled  the  package  before 
the  steamer  sailed,  and  could  he  have  overtaken  the  steamer  in 
mid-passage  to  New  York  the  same  right  would  have  continued, 
and  had  he  met  the  purser  as  he  stepped  on  shore  on  his  arrival  in 
New  York  ho  would  have  been  subject  to  the  direction  of  the 
plaintiff  in  respect  to  the  package.  The  bills  were  not  committor 
to  the  post  addressed  to  Schepeler  &  Co.,  neither  were  they  intrusted 
to  a  common  carrier  consigned  to  that  firm,  but  were  placed  in  the 
possession  of  a  servant  and  agent  of  the  plaintiff  for  a  special 
pur])ose,  and  were,  for  all  purposes,  connected  with  his  lien 
and  right  to  retain  them,  as  if  they  had  been  during  all  that  time 
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locked  up  in  his  safe  in  Havana.  The  fact  that  the  bills  were 
payable,  either  in  the  body  or  by  inddrsement,  to  Smith,  a  clerk  of 
Schepeler  &  Co.,  and  with  intent  to  transfer  the  title  to  them, 
does  not  invalidate  the  lien  or  affect  the  equitable  rights  of  the 
plaintiff.  The  transfer  was  incomplete  until  delivery,  and  a  tracs* 
action  begun,  relying  upon  the  solvency  of  the  parties  concerned, 
need  not  necessarily  be  consummated,  if  insolvency  occurs.  The 
Uct  might  embarrass  the  plaintiff  in  enforcing  the  collection  of 
the  bills,  but  cannot  destroy  or  invalidate  his  equitable  lien. 

I  am  of  the  opinion  that  the  plaintiff  had  and  has  the  legal 
and  equitable  title  to  the  bills  as  against  Schepeler  &  Co.,  and 
Pondir  claiming  under  them,  and  that  the  order  granting  a  new 
trial  should  be  afiSrmed  and  judgment  absolute  for  the  plaintiff. 

All  concur. 

Order  affirmed^  and  judgment  accordingly. 


BX0BU9I0B  FiBE  Iksubance  Compaky  y.  Royal  (ksubakob 

Company  of  Livebpool,  appellant. 

(UN.Y.843.) 

i^lrtf  Inaiwrarhce  —  dovJt^  inturance  —  liability  of  kut  imur&r  —  righU  of 
mortgagee.   Ituurable  interett  of  aeeignee  of  mortgage. 

Tha  mortgagee  of  premises  assigned  the  mortgage  to  G.»  whose  hasband, 
aeting  as  her  agent,  procured  policies  of  insurance  upon  the  mortgage 
Interest  from  plaintifls'  agent.  Within  a  few  days  plaintiffs  instructed  their 
agent  to  cancel  the  policies,  whereupon  the  agent  applied  to  defendant  for 
an  insurance  covering  the  same  risk.  Defendant  issued  a  policy  to  G.  and 
delivered  it  to  plaintifb'  agent  for  G.  The  property  was  soon  destroyed  by 
fire,  and  on  the  following  day  G.'s  husband  paid  the  premium.  G.  made  out 
proof  of  lotis  and  sent  them  to  plaintiffs;  she  subsequently  assigned  to 
plaintiffs  the  claim  against  defendant  on  the  policy.  SMj  (1)  that  plain- 
tiffs could  not  recover  against  defendant  on  the  ground  of  re-insurance; 
(2)  but  that  they  could  recover  as  the  assignees  of  G.  who  obtained  a  good 
title  to  the  policy  through  the  acts  of  her  husband  and  plaintiffs'  agent ; 
(8)  that  G.'s  insurable  interest  wad  not  simply  the  amount  which  she  had 
actually  paid  the  mortgagees  under  the  contract  of  assignment,  but  the 
whole  amount  secured  and  unpaid  upon  the  mortgage. 

k  mortgagee  who  has  insured  his  mortgage  interest  at  his  own  expense  and 
for  his  own  indemnity,  without  any  agreement  wiih  the  mortgagor,  need  not 
first  exhaust  his  remedy  on  his  mortgage  before  he  calls  upon  the  insure! 
to  make  good  damage  to  the  property  by  fire. 
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Action  by  the  Excelsior  Fire  Insurance  Company  and  another 
against  The  Royal  Insurance  Company  of  Liverpool,  upon  a  policy 
of  fire  insurance  issued  by  defendant 

On  May  7, 1862,  and  August  1, 1865,  James  Connelly  mortgaged 
to  David  Daws  and  others,  property  situated  in  Rochester,  New 
York,  known  as  the  "  Boston  Mills,"  by  two  mortgages  of  $10,000 
3ach.  On  July  23,*  1870,  Mrs.  Connelly,  wife  of  the  mortgagor, 
agreed  with  the  mortgagees  for  an  assignment  of  the  mortgages 
to  her,  in  consideration  of  the  sum  of  $15,000.  On  December  7, 
1870,  Mr.  Connelly,  acting  as  agent  for  his  wife,  procured  two 
policies  from  William  McCarthy,  the  agent  of  the  Excelsior  Com- 
pany and  of  the  Commonwealth  Insurance  Company,  upon  her 
mortgage  interest.  Within  a  few  days  the  agent  received  instruo- 
tions  to  cancel  the  policies,  whereupon  he  applied  to  French  & 
Smith,  the  agents  of  defendant  company,  for  an  insurance  on  the 
same  risk.  On  the  20th  December,  a  policy  was  issued  by  defend- 
ant to  Mrs.  Connelly  and  delivered  to  McCarthy.  The  property 
was  destroyed  by  fire  December  22,  1870.  On  the  following  day 
Mr.  Connelly  gave  McCarthy  a  check  payable  to  the  order  of 
French  &  Smith,  for  the  premium  on  the  policy.  The  check 
was  delivered  to  French  &  Smith,  who  gave  a  receipt  for  the 
premium.  At  the  time  of  the  fire  Mrs.  Connelly  had  paid  on 
the  contract  of  assignment  of  the  mortgages^  $7,500.  On 
January  5,  1871,  she  made  out  proofs  of  loss  and  sent  them  to 
the  Excelsior  and  Commonwealth  companies,  claiming  to  recover 
against  each.  She  set  forth  the  policy  issued  by  the  Royal  Insur- 
ance Company,  and  stated  that  she  was  informed  it  was  procured 
by  McCarthy  as  a  substitute  for  the  two  policies  first  issued  by 
plaintiffs.  But  she  declared  she  had  no  knowledge  of  any  inten- 
tion to  procure  the  policy  from  the  defendant  at  the  time  it  was 
procured.  On  April  13,  1871,  Mrs.  Connelly  assigned  to  plaintiffs 
the  claim  upon  defendant's  policy;  and  plaintiffs  brought  suit 
thereon  against  defendant.  Judgment  for  plaintiffs  was  affirmed 
at  general  term,  and  defendant  appealed  to  this  court. 

Amasa  J,  ParJcer,  for  appellant.  Plaintiff  cannot  recover 
because  there  was  no  valid  contract  between  Mrs.  Connelly  and 
defendant.  Baptist  Ch,  v.  Brooklyn  Co.y  28  N.  Y.  163.  McCar- 
thy could  not  be  the  agent  of  the  Excelsior  and  Commonwealth 
companies,  and  all  that  he  did  was  void.     Bentley  v.  Coh  Ins.  Co., 
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17  N.  Y.  4^;  If.  r.  OMral  y.  Proiedion  In$.  Oo.,  14  id.  85* 
41  Bsah.  3S8;  17  id.  132.  Mn.  Ooniielly  haying  elected  tc 
disaflSnn  ihe  cantraet,  she  ocmld  not  afterward  affinn  it.  Kinmf 
Y.  Kieman,  49  N.  Y.  164;  Bodenmund  r.  Olark^  46  id.  364; 
Bigelow  on  Estoppel,  678.  The  measure  of  damages  is  the  loss  of 
the  party  insured  and  not  the  loss  sustained  by  the  mortgagor. 
Kemoehan  ▼.  N.  T.  Bowery  Ins.  Cb.,  17  N.  Y.  436 ;  SmUh  v.  OoL 
Ins.  Co.,  5  Har.  263 ;  Ang.  on  Ins.  103,  ed.  1864,  note  ;  id.,  §  69; 
Ogd&n  ▼.  B.  R.  Ins.  Co.,  60  N.  Y.  388 ;  Flanders  on  Ins.  360. 

W.  F.  Cogswell,  for  respondent  Plainti£b  are  entitled  to  recover 
as  the  assignees  of  Mrs.  Connelly.  1  Pars,  on  Ins.  49,  and  cases 
cited  in  note  1  and  note  7,  p.  60  ;  Thompson  y.  ^.  T.  X.  and  8. 
Ins.  Co.,  46  N.  Y.  674;  Tinneyy.  F.  H.  Ins,  Co.,  6  Mete.  19^. 
Plaintiffs  could  recover,  although  they  had  not  paid  the  loss 
incurred.  Home  Ins.  Co.  v.  Mut.  8.  Ins.  Co.,  1  Sandf.  137 ;  EagU 
Ins.  Co.  V.  Lafayette  Ins.  Co.,  9  Ind.  443. 

FoLGER,  J.  This  case  comes  up  on  exceptions  to  a  refusal  of 
motion  for  a  nonsuit  of  the  plaintiffs,  made  first  at  the  rest  of 
the  plaintiff's  case,  and  again  at  the  close  of  all  the  proofs. 

The  defendant,  by  making  this  motion,  concedes  that  the  court 
may  pass  upon  the  facts ;  indeed,  that  there  is  no  dispute  as  to  the 
facts,  and  nothing  therefore  to  be  sabmitted  to  the  jury.  TTtfi- 
chell  V.  Hicks,  18  N.  Y.  668.  That  they  have  presented  in  this 
court  questions  not  made  at  circuit  cannot  alter  this  rule. 

We  must,  therefore,  dispose  of  the  case  as  we  deem  the  taxA»  tc 
be,  from  our  view  of  the  evidence  returned. 

The  claim  of  the  plaintiffs,  that  the  policy  issued  by  the  defendant 
was  one  for  the  re-insurance  of  the  former  against  the  risk  taken  by 
them,  cannot  be  maintained.  There  is  nothing  in  the  form  dl 
the  policy  to  indicate  that  it  is  a  contract  for  re-insurance. 
It  seems,  it  is  true,  that  a  contract  for  insurance  need  not  differ  in 
form  from  one  for  original  insurance.  N.  T.  Bowery  F.  Ins.  Co.  v. 
If.  T.  Fire  Ins.  Co.,  17  Wend.  359.  In  the  absence,  however,  of 
any  distinctive  form  of  policy,  the  claim  that  the  contract  is  one 
of  re-insurance  must  be  in  some  way  sustained  by  the  proof,  more 
eq)ecially  when,  as  in  this  case,  the  policy  in  terms  runs  to  another 
than  the  one  who  claims  the  benefit  of  it  as  a  contract  for  re-insur- 
ance.    The  testimony  in  this  case  falls  far  short  of  doing  this.     It 
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is  trae  that  the  agent  of  the  plaintifF  applied  to  the  agents  of 
the  defendant  for  re-insuranoe  of  the  risk  taken  by  the  Oommon- 
wealth  company.  It  was  testified  to,  that  the  application  was 
accepted  and  a  binding  receipt  given.  This  is  denied  in  the  testi- 
mony  given  for  the  defendants.  But  if  it  be  conceded  to  have  been 
proved,  it  is  also  proven  that  the  agreement  to  reinsure  was 
thrown  up  by  consent  of  both  parties  ;  that  the  binding  receipt  was 
returned ;  that  it  was  expressly  agreed  that  the  policy  to  be  issued 
by  the  defendant  should  not  be  one  of  re-insurance  ;  that  it  should 
be  one  of  insurance,  running  directly  to  the  original  assured.  And 
so  it  was  issued.  The  purpose  of  its  procurement  by  McCarthy 
was  twofold  ;  that,  in  accordance  with  the  directions  of  his  princi- 
pals, he  might  cancel  the  policies  issued  by  him  for  them  ;  and 
that  he  might  retain  the  patronage  of  Connelly  by  procuring  this 
insurance  for  him.  The  relief  of  the  plaintiffs  from  their  contract 
was  the  object  of  McCarthy.  Yet  it  was  to  be  effected  according 
to  his  first  purpose ;  not  by  a  continuance  of  their  contract,  and  a 
repose  by  them  upon  the  contract  of  the  defendants  as  one  of  re-in- 
surance, but  by  a  substitution  of  the  latter  for  the  former,  and  a 
cancellation  of  the  former  when  substitution  was  made.  This  is 
plain.  The  clerk  of  the  plaintiffs'  agent  wrote  to  Mrs.  Connelly,  it 
is  inferable  to  that  effect  as  soon  as  a  contract  of  the  defendants  was 
made.  This  does  away  with  the  idea  of  re-insurance.  For  as  soon 
as  the  policies  of  the  plaintiffs  should  be  canceled  by  their  agent^ 
they  would  have  nothing  at  risk,  and  hence  no  insurable  interest, 
and  if  the  contract  from  the  defendants  was  of  re-insurance,  upon 
the  cancellation  of  the  policies  of  the  plaintiffs  it  ceased. 

It  is  true,  as  urged  by  the  plaintiffs,  that,  in  dealing  with  con- 
tracts relating  to  insurance,  the  law  looks  very  much  to  the  sub- 
stance of  the  matter  and  the  real  intent  of  the  parties,  and  does 
not  adhere  with  tenacity  to  the  mere  form.  Yet,  that  does  not 
lead  to  a  disregard  of  the  form,  when  it  is  plain  that  it  expresses 
the  intention  of  the  parties,  and  is  the  very  shape  of  the  contract 
made  by  them.  The  plaintiff  cannot  recover  upon  the  transac- 
tions disclosed  in  the  testimony,  upon  the  ground  of  a  re-insuranco. 

There  are  facts  in  the  case,  however,  which  dispose  of  the 
objections  of  the  defendants  to  the  plaintiffs*  recovery  on  the  policy 
as  one  of  the  original  insurance,  assigned  to  the  plaintiff.  It  is 
proven  that  Mrs.  Connelly,  the  assured  named,  had  an  insurable 
interest  in  the  property ;  that  James  Connelly,  her  husoand,  was 
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her  agent,  acting  for  her  in  looking  nfjor  her  infierests  in  the 
mortgages  bought  of  Dows  &  Oo.,  and  in  procuring  insurance  for 
her  and  in  paying  the  premium  upon  the  policy  issued  by  the 
defendants,  and  that  he  paid  it,  knowing  it  was  going  to  the  defend- 
ants for  their  policy  theretofore  issued ;  not  only  this,  but  from  his 
power  and  authority  as  her  agent  he  had  an  implied  authority 
to  conduct  the  business  according  to  the  ordinary  custom  of  trade, 
and  in  the  manner  in  which  the  matters  intrusted  to  him  were 
usually  accomplished.  Hence  he  had  an  authority  to  employ 
McCarthy  to  procure  for  him  and  for  her  the  desired  insurance. 

It  appears  that  Connelly  did  not  name  to  McCarthy  any  com- 
pany from  which  he  wished  insurance,  but  stated  the  amount 
he  wished,  and  that  it  be  put  in  some  good  company.  The  act 
of  McCarthy  in  obtaining  the  insurance  from  the  defendants,  and 
the  act  of  Connelly  in  paying,  practically  with  the  money  of  the 
principal,  for  premium  on  this  insurance,  with  knowledge  of  the 
policy  upon  which  it  was  paid,  were  the  acts  of  Mrs.  Connelly,  and 
bound  the  defendants  to  her  and  she  to  them,  in  the  contract  which 
they  issued  to  her,  from  the  date  at  which  the  proposition  for 
insurance  was  accepted  by  the  defendants  and  the  binding  receipts 
issued. 

Nor  is  this  position  open  to  the  objection  that  McGai*thy,  being 
the  agent  of  the  plaintiffs,  could  not  act  for  Connelly  and  for  her. 
In  any  negotiation  in  which  he  represented  an  interest  in  opposi- 
tion to  hers,  this  would  be  so.  In  procuring  the  insurance  from 
the  defendants,  he  represented  only  her,  and  was  bound  only  to 
^ard  her  interests.  There  was  no  conflicting  duty  upon  him. 
He  had  no  authority,  so  far  as  is  shown,  from  the  plaintiffs  to  pro- 
cure this  insurance,  and  did  not  act  for  them  therein.  These  facts 
are  of  great  importance,  indeed  of  controlling  influence. 

The  defendants  lay  great  stress  upon  the  fact  that  the  policies 
of  the  plaintiffs  were  not  in  fact  canceled,  and  insist  that  there 
was  an  agreement  with  the  defendants  that  this  should  be  done. 
The  case  does  not  disclose  an  agreement  with  defendants  so  to  do. 
It  was,  indeed,  mentioned  to  the  agent  of  the  defendants  that 
cancellation  had  been  directed  by  the  plaintiffs.  It  does  not  appear 
that  it  was  part  of  the  agreement  for  issuing  of  this  policy,  nor 
that  it  was  an  inducement  to  the  issuing  of  it.  No  word  to  that 
effect  is  in  the  policy.  On  the  contrary,  by  express  words,  othei 
insurance  is  permitted,  without  notice,  until  notice  19  requiied. 
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A  willingness  was  expraned  by  the  defendants'  agent  at  the  time 
this  policy  was  issued,  to  take  a  risk  to  the  amount  of  $10,000. 
Sare  the  danger  there  might  be  in  orer-insuranoe,  the  oontinuanoe 
in  enstenoe  ot  the  policies  of  the  plaintiffs  wonldi  in  case  of  fire, 
hare  been  a  bmefit  to  the  defendants*  And  the  idea  of  the 
general  term,  ihat  they  remained  in  force,  was  of  benefit  to  the 
defendants.  It  doubtless  was  the  moving  purpose  of  the  agent  of 
the  plaintifEs,  he  being  directed  by  them  to  cancel,  to  obtain  that 
which  would  stand  in  stead  with  the  insured,  and  thus  to  relieye 
his  prinoipab  and  retain  to  himself  her  patronage*  It  does  not 
appear  that  it  influenced  the  local  agents  of  the  defendant,  or  thai; 
they  had  any  purpose  to  relieve  any  one,  or  that  their  action  was 
at  all  conditional,  save  upon  the  affirmance  of  it  by  the  general 
agent  at  Albany.  He  was  not  informed  of  the  policies  of  the 
plaintiffs  when  he  approved  of  the  risk  taken  for  the  defendant 
and  when  he  issued  an  original  policy  for  it  to  Mrs.  Connelly. 
He  could  not,  therefore,  have  been  at  all  influenced  in  his  action 
by  any  consideration  of  cancellation  of  the  plaintiffs'  policies.  It 
is  safe  to  say  that  there  was  no  agreement  nor  condition  nor  under- 
standing that  there  should  be  a  cancellation  of  the  plaintiffs' 
policies  before  this  policy  became  a  binding  contract. 

It  is  also  argued  that  Mrs.  Connelly  could  not  both  disaffirm  and 
affirm  this  contract  after  the  flre ;  that  she  could  once  only  elect 
which  she  would  do,  and  that  one  election,  when  made,  was  conclu- 
sive upon  her.  There  are  difficulties  in  the  way  of  sustaining  this 
position.  Not  to  mention  others,  this  one  is  sufficient.  We  have 
already  stated  that  Connelly  was  the  agent  of  his  wife  in  the  man- 
agement of  her  mortgage  interest,  and  in  procuring  and  paying  for 
insurance  to  protect  it,  and  that  he  paid  the  premium  on  this 
policy,  issued  by  the  defendants,  with  knowledge,  he  being  her 
agent  and  McCarthy  acting  under  him.  Mrs.  Connelly  did  not 
need  to  take  action  to  affirm  their  doings  for  her.  They  were 
within  the  scope  of  the  power  and  authority  which  her  husband  had 
as  her  agent.  As  soon  as  they  acted,  she  was  bound,  and  the 
defendants  were  bound,  and  the  contract  made  became  hers, 
whether  she  knew  thereof  or  not.  It  was  not  a  case  which  required 
ratification  by  her  before  there  was  an  ownership  in  her  of  the 
policy.  Their  act  was  her  act,  and  she  oould  not  avoid  its  affects 
npoDL  her  rights  and  interests  by  inaction. 

Nor  do  we  perceive  that  she  has  expressly  rapudiated  this  con- 
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tract,  as  is  claimed  by  the  defendants,  exen  ii  a  declaration  of  repu- 
diation would  absolye  the  defendants  and  her  from  th^  obligations 
to  each  other.  The  proofs  of  loss,  verified  by  her  and  serred  upon 
the  plaintifb,  are  relied  upon  to  make  out  a  repudiation.  She  does, 
indeed,  state  in  them  that  the  policy  was  procured  from  the 
defendants  by  McCarthy,  or  by  his  direction  or  procurement^  bat 
without  her  knowledge,  privity  or  information,  or  hes:  knowledge  of 
his  intention  00  to  do,  and  that  she  is  informed  that  it  was  his 
intentioD  to  substitute  the  same  for  other  policies  issued  to  her,  of 
which  intention  she  denies  knowledge.  This  is  the  extent  of  her 
declutition  as  tending  toward  a  repudiation  of  the  contract.  She 
does  not  say  that  she  did  not  assent  to  his  action,  after  it  had 
come  to  her  knowledge,  nor  does  she  say  that  she  does  not  then  assent 
to  it ;  and  there  was  reason  for  caution  in  the  statraients  made  in  the 
proo&  of  loss.  They  were  made  on  the  5th  day  of  January,  1871. 
The  fire  took  place  on  the  22d  of  December,  1870.  A  day  or  two 
after  the  fire  the  agents  of  the  defendant  claimed  to  Connelly  that 
his  principal  was  not  liable  on  the  milL  It  was  incumbent  upon  the 
assured,  while  she  stated  the  facts  with  truth,  neither  to  make  any 
claim  which  the  facts  would  not  sustain  nor  to  give  up  any  which  they 
would.  The  proofs  of  loss  state  the  existence  of  this  policy  veiy 
much  as  they  do  ihat  of  the  policies  issued  to  Dows  &  Co.,  without 
comment,  on  the  bare  facts  which  are  set  forth.  It  is  not  dear  that 
the  assured  has,  in  these  proofs  of  loss,  put  herself  determinatdy 
upon  a  right  of  action  against  the  plaintifb  alone,  and  disclaimed 
any  right  of  action  against  the  defendants 

TJpon  another  point  made  by  the  defendant  we  think  that,  even 
if  an  insurance  company  may  not  purchase  and  take  assignment  of 
and  jHTosecute  a  policy  of  insurance  upon  the  propetty,  where  it  has 
no  interest  and  no  claim  is  made  against  it,  there  is  no  reason  why 
it,  or  a  receiver  of  its  effects,  may  not,  in  such  a  case  as  this^  where 
a  claim  is  presented  against  it,  and  it  is  not,  while  nnadjndicated, 
entirely  clear  that  liability  does  not  eziflt,  make  such  .an  arrange- 
ment as  has  been  made,  with  one  who  actually  holds  a  policy  issued 
by  it.  Quebec  Fire  Ins.  Co.  v.  8t,  Leuu^  22  Bug.  Law  and  Bq. 
73 ;  Maeon  v.  Saulsbury,  3  Doug.  61 ;  Barry  v.  Midu  Ins.  Oa.^ 
Bandf.  Ch.  280. 

Again,  we  are  of  the  opinion  that  Mr&  Connelly  bad  an  interest 
as  mortgagee  in  the  property  insured  by  the  defendant  to  the  full 
amount,  at  least,  of  Uieir  policy.    Though  the  language  of  the 
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deecription  in  the  policy  is  involyed,  it  mast  be  taken  to  describe 
her  mortgage  interest  not  only  in  the  mill  bat  also  in  the  machinery 
and  fixtures,  which,  in  legal  contemplation,  were  included  in  the 
mortgage.     Biglin  y.  N.   Y.  Gent.  Ins,  Co.,  20  Barb.  635 ;  Hatist 
V.  HouMy  10  Paige,  158 ;  Snedeker  v.  Warring,  12  N.   Y.  170. 
And  though  the  risk  was  divided  upon  the  building  and  upon  the 
machinery,  etc,  the  loss  upon  each  was  greater  than  the  amount 
named  in  this  policy.     She  had,  it  is  true,  paid  but  a  portion  of 
the  amount  she  had  agreed  to  give  in  purchase  of  the  mortgages, 
but  she  was  entitled  to  seek  indemnity,  not  only  to  the  extent 
to  which  she  had  paid,  but  the  extent  of  the  interest  for  which  she 
had  bargained  and  agreed  to  pay.      This  was  the  full  amount 
secured  and  unpaid  upon  the  mortgages. 

The  defendants  further  claim  that  Mrs.  Connelly  having  been 
insured  upon  her  mortgage  interest,  the  loss  sustained  by  her 
thereon,  for  which  a  recovery  can  be  had,  can  be  no  more  than  that 
which  the  mortgaged  property  shall  fail  to  secure  of  her  debt ;  and 
that,  as  it  was  proven  that  the  mortgaged  property  after  the 
fire  was  sold  for  111,000,  which  was  more  than  the  amount  she  had 
paid  on  her  contract  to  buy  the  mortgages,  she  suffered  no  loss, 
and  therefore  has  no  claim  against  the  defendants. 

We  have  already  stated  our  opinion  that  her  insurable  mortgage 
interest^  and  hence  the  amount  which  she  might  lose,  was  not 
limited  to  the  amount  actually  paid  by  her  on  that  contract,  but 
that  it  equaled  the  whole  amount  secured  and  unpaid  upon  the 
mortgages  for  which  she  was  bound  to  pay.  As  there  was  due  and 
unpaid  upon  the  mortgages  a  sum  of  over  119,000,  even  if  the 
premises  had  been  available  to  her,  at  the  price  at  which  they  sold 
after  the  fire,  there  was  still  a  deficiency  of  more  than  the  amount 
of  the  defendants'  policy. 

To  this  the  defendants  say  that  if  the  plaintiffs'  policies  are 
available  to  Mrs.  Connelly  for  one  purpose,  as  she  claims,  they  are 
available  to  the  defendants  for  another.  They  then  insist  that 
those  policies  should  share  in  the  payment  of  the  loss,  if  any  there 
is ;  and  then,  that  if  the  insured  must  first  exhaust  her  remedy 
against  the  mortgaged  premises,  the  amount  for  the  defendants 
to  pay  will  be  much  less  than  the  amount  adjudged  against  them. 
If  the  premises  of  the  defendants'  argument  are  sound,  they  are  right 
that  such  consequence  would  follow.  Without  deciding  whether  the 
policies  of  the  plaintiffs  are  in  existence,  so  as  to  be  available 
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U>  Mrs.  Connelly  and  also  to  the  defendants  for  the  purpose  of  this 
argument,  we  will  dispose  of  the  point  upon  the  other  branch  of  it. 

And  this  raises  the  question  whether  a  mortgagee,  who  has 
insured  his  mortgage  interest  in  buildings  and  fixtures  and 
machinery  at  his  own  expense  and  for  his  own  indemnity,  with  no 
agreement  or  understanding  with  the  mortgagor,  must  first  exhaust 
his  remedy  on  his  mortgage  before  he  can  call  upon  the  insurer  to 
make  good  any  part  of  the  damage  by  fire  to  the  property.  The 
learned  counsel  for  the  defendants  cites,  for  the  afiSrmation  of  this 
position,  Flandei-s  on  Insurance  (p.  360)  and  Angell  on  Insurance 
(§  59).  Flander  says  of  an  insurance  by  a  mortgagee :  '^  It  is  not 
the  specific  property  which  is  insured,  but  its  capacity  to  pay  the 
mortgaged  debf  Angell  says  :  *'It  is  but  an  insurance  of  his 
debt ;  and  if  his  debt  is  afterward  paid  or  extinguished,  the  policy 
from  that  time  ceases  to  have  any  operation.  And  eren  if  the 
premises  are  after  that  destroyed  by  fire  he  has  no  right  to  recorei 
for  the  loss,  for  he  has  sustained  no  damage  thereby.''  These  texts 
do  not,  in  terms,  sustain  the  propositions  of  the  defendants ;  and 
it  is  only  as  a  corollary,  if  at  all,  that  it  can  be  deduced  from 
fhem.  If  it  is  the  debt  only  which  is  insured,  it  may  oe  said  that 
mitil  the  debt,  or  some  part  of  it,  is  lost,  there  is  no  loss  upon  the 
pohcy,  and  that  the  debt  nor  any  part  of  it  is  lost  until  the  mort- 
gage fails  to  obtain  it  from  an  enforcement  of  his  mortgage. 
Neither  of  these  writers  cites  any  decision  which  sustains  the  propo- 
sition of  the  defendants,  except  perhaps  one.  There  are  dicta 
in  several  cases  which  will  be  referred  to.  The  one  case  is  Smith  t. 
Col  Ins.  Co.,  17  Penn.  St.  253.  There  Oibson,  J.,  states  as  a 
rule  :  ^'A  mortgagee  insures  not  the  ultimate  safety  of  the  whole 
property,  but  only  so  much  of  it  as  may  be  enough  to  satisfy  his  mort- 
gage. It  is  not  the  specific  property  which  is  insured,  but  its 
capacity  to  pay  the  mortgaged  debt,  and,  in  effect,  the  security  is 
insured."  He  does  also,  by  way  of  illustrative  enforcement  of  hia 
argument,  say  that  a  mortgagee  insured  cannot  recover  of  the 
insurer  for  the  loss  by  fire  of  a  few  shingles  from  a  building,  when 
the  premises  are  left  amply  sufficient  to  secure  him  his  debt. 

But  when  this  case  is  closely  scanned  it  is  this  :  That  an  insur- 
ance of  a  mortgaged  interest  is  an  indemnity  against  a  loss  of  thai 
debt  by  a  loss  or  damage  to  the  property  mortgaged  ;  that  if  the 
mortgaged  property  is,  after  the  loss  occurs  to  it,  still  enough  in 
value  to  pay  the  debt,  there  has  been,  in  effect,  no  loss  ;  that  ths 
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fflgarer,  baring  paid  tiie  mortgage,  is  entitled  to  hare  the  reooone 
to  the  mortgaged  pioperty,  and,  therefore  (and  this  is  the  point 
made  on  the  ailment  of  the  oase  and  the  point  decided),  that  any 
eonceahnent  of  the  facts  vhich  affects  the  Talne  of  the  propert}  is 
an  injury  to  the  insurer  and  a  material  oonoeahnent  which  avoidf 
the  oontraot,  inasmuch  as,  thereby,  the  insurer  is  misled  as  to  the 
TaJue  of  the  property  on  irhioh  he  relies  for  ultimate  securily  and 
reimbursement.  The  insuree,  hariag  several  mortgages  upon  the 
same  property,  insured  his  interest  as  mortgagee,  disclosing  the 
existenoe  of  but  one,  urhich  was  the  last.  This  it  was  which  was 
held  to  be  a  material  oonoealment,  and  injurious  to  the  insurer  for 
the  reason  stated.  We  do  not  understand  the  learned  judge  to 
maintain  that  an  insured  mortgagee  may  not  call  upon  the  insurer 
to  pay  the  loss  upon  the  property,  so  long  as  the  property  remain- 
ing is  enough  to  satisfy  the  debt.  It  is  true  that  there  are  to  be 
found  dicta  of  learned  and  eminent  judges  which  it  is  claimed  go 
the  length  of  the  proposition  of  the  defendants.  See  j&na  F.  Ins. 
0$.  y.  Tifler,  16  Wend.  d8&-397,  where  Chancellor  Walwobxh 
says  :  ''  In  the  present  case  all  the  insurable  interest  which 
Sohaeffer  had  in  the  property  *  *  *  *  y^^  the  amount  of  his 
unpaid  puxchase-money,  so  far  as  the  land  upon  which  the  houM 
stood  was  insufl&cient  to  protect  him  from  his  loss,  and  proTided 
the  purohaser  was  unable  to  pay  the  same.'^  See,  also,  CarpwUer 
T.  Roc  Ins.  Co.,  16  Peters,  495-^01,  per  Stobt,  J.  :  It  is  uot  in 
cither  of  these  cases  declared  that  the  mortgagee  can  claim  no 
more  of  the  insurer  than  what  the  security  for  his  debt  fails  to 
yield.  And  if  that  should  be  held  to  be  tiie  rational  sequenoe  from 
what  is  stated,  it  is  certainly  to  be  said,  as  is  said  by  Shaw,  Gh.  J., 
in  King  ▼.  Staie  MuU  F.  Ins.  Co.,  7  Onahin^^  1-11,  12,  that  a 
principle  is  stated  not  necessary  to  the  decision  of  the  cases. 
Kernockan  t»  Bowery  Ins.  Co.y  17  "S*  Y.  428,  is  cited  ako,  in 
which  T.  EL  Stbono,  J.,  says :  'Mf  the  insurance  was  of  the  debt, 
there  should,  to  warrant  a  leooTery,  be  a  loss  as  to  the  debt,  which 
has  not  ocouned  and  cannot  take  place,  as  the  mortgaged  property 
still  far  exceeds  in  yalue  the  sum  unpaid  and  the  debtors  are  sol- 
Tent^'  We  do  not  think  that  it  is  a  a^tement  of  a  principle,  but  an 
argumentatiye  statement  of  what  would  be  the  result  of  a  supposi- 
titious oase,  did  it  in  fact  exist,  though  neither  its  existenoe  nor 
indeed  the  possibility  of  its  existence,  under  like  circumstanoei^ 
is  admitted.    MoreoTer,  it  was  not  necessary  to  the  decision  of  thai 
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even  if  it  is  taken  as  the  statement  of  a  principle.  Mr. 
PjUBonSy  in  his  book  of  Marine  Insnnmoe  (vol.  1,  p.  229), 
though  inclining  to  the  proposition  presented  by  the  defendant 
here,  yet  says :  "  We  are  not  prepared  to  say  that,  whenever 
ibe  insured  interest  is  a  lien,  the  insurer  may  interpose  as  a 
bar  to  a  claim  for  a  loss  the  remaining  safficiency  of  the 
property  to  pay  the  debL''  And  in  his  work  on  Contracts 
(6th  edition,  2d  vol.,  pp.  339,  340),  though  he  says  :  ''  There 
is  both  reason  and  authority  for  saying  that  in  such  case  he 
has  no  claim  on  the  insurer;"  yet  he  adds:  '^This  may  not 
be  regarded  as  an  established  rule.''  There  are  some  authorities 
which  tend  to  the  contrary.  It  is  apparent  that  if  it  is  the  debt 
only  of  the  mortgagee  which  is  insured,  and  that  he  has  no  claim 
against  the  insurer  until  the  mortgaged  property  is  exhausted,  that 
the  same  rule  will  apply  as  to  the  obligation  of  the  mortgage 
debtor,  and  that  the  remedy  against  him  must  also  be  first 
eihausted.  Yet  this  proposition  does  not  seem  to  receive  sanction. 
In  Hancock  v.  Fish  Ins.  Oo.,  3  Sumner,  132,  the  same  eminent 
jurist  who  pronounced  the  opinion  in  16  Peters  {supra)y  said  :  ^'  It 
has  been  suggested  that  the  plaintiff  has,  in  fact,  sustained  no 
lofls,  because,  for  any  thing  that  appears,  he  may  still  recover  the 
debts  due  to  him  from  the  seamen;  and  if  so  he  has  sustained 
no  loss.  4*  *  *  The  question  is  not,  in  cases  of  this  sort, 
whether  the  party  has  actually  lost  his  debt,  «  «  4*  ♦  but 
is,  whether  he  has  lost  the  security  for  the  debt  *  *  *  '^  In 
BussM  V.  Uh.  Ins.  Co.,  1  Wash.  C.  0.  R.  409;  S.  0.,  4  Dallas'  C. 
0.  &  419,  it  was  contended  by  the  defendants,  as  it  is  by  the 
defendant  here,  that  the  insurer  might  still  resort  elsewhere  than 
to  the  insured,  and  that,  therefore,  there  was  no  loss.  The  court 
did  not  sustain  the  position,  saying  that  a  loss  had  actually 
happened,  and  that,  though  the  lien  was  not  destroyed,  yet  it  was 
sudh  a  loss  as  that  the  insured  might,  by  an  abandonment,  throw 
it  upon  the  underwriter.  And  see  Ocdin  v.  Lend.  Ass.  Co.,  1 
Burr.  489.  In  the  absence  of  direct  authority,  how  is  the  reason 
of  ttis  matter  ?  Can  it  be  said,  in  any  strict  or  legal  sense,  that 
the  deCendants  have  contracted  to  indemnify  Mrs.  Connelly  for 
a  loss  of  her  mortgaged  debt  P  Whence  is  their  power  to  guaran- 
tee fhe  payment  or  ooUection  of  a  debt  ?  Vm  underwi  iters  in 
these  days,  in  this  State,  are  the  oreatures  of  statute,  and  have  no 
r^tB  save  such  as  the  State  gives  to  fhem.    They  may  agree  that 

Vol.  XIV.  — 36 


282  NEW  YOEK, 


Excelsior  Fire  Insuraiioe  Go.  v.  Royal  Insanmoe  Co.  of  LlTerpooL 

fchey  will  pay  such  loss  or  damage  as  happens  by  fire  to  property. 
They  are  limited  to  this.  It  was  not  readily  that  it  was  first  held 
that  they  conld  agree^  with  a  mortgagor  or  lienor  of  property, 
to  reimburse  to  him  the  loss  caused  to  him  by  fire.  He  is  not  the 
owner  of  it ;  how,  then,  can  he  insure  it,  was  the  query.  And  the 
effort  was  not  to  enlarge  the  power  of  the  insurer  so  that  it  might 
insure  a  debt,  but  to  bring  the  lienor  within  the  scope  of  that 
power,  so  that  the  property  might  be  insured  for  his  benefit.  And 
it  was  done  by  holding  that,  as  his  security  did  depend  upon  the 
safety  of  the  property,  he  had  an  interest  in  its  preservation,  and 
so  had  sach  interest  as  that  he  might  take  out  a  policy  upon 
it  against  loss  by  fire,  without  meeting  the  objection  that  Jt  was  a 
wagering  policy.  The  policy  did  not,  therefore,  become  one  upon 
the  debt,  and  for  indemnification  against  its  loss,  but  still  remained 
one  upon  the  property  and  against  loss  or  damage  to  it  It  is^ 
doubtless,  tnie,  as  is  said  by  Oibson*,  J.,  in  17  Penn.  (supra),  that 
in  effect  it  is  the  debt  which  is  insured.  It  is  only  as  an  effect, 
however  ;  an  effect  resulting  from  the  primary  act  of  insurance  of 
the  property  which  is  the  security  for  the  debt.  It  is  the  interest 
in  the  property  which  gives  the  right  to  obtain  insurance,  and  the 
ownership  of  the  debt,  a  lien  upon  the  property,  creates  that 
interest.  The  agreement  is  usuaUy,  as  it  is  in  fact  in  this  case,  for 
insuring,  from  loss  or  damage  by  fire,  the  property.  The  interest 
of  the  mortgagor  is  in  the  whole  property,  just  as  it  exists, 
undamaged  by  fire  at  the  date  of  the  policy.  If  that  property  is 
consumed  in  part,  though  what  there  be  left  of .  it  is  equal  in  value 
to  the  amount  of  the  mortgage  debt,  the  mortgage  interest  is 
affected.  It  is  not  so  great,  or  so  safp,  or  so  valuable,  as  it  waa 
before.  It  was  for  indemnity  against  this  very  detriment,  this  very 
decrease  in  value,  that  the  mortgagee  sought  insurance  and  paid 
his  premium. 

To  say  that  it  is  the  debt  which  is  insured  against  loss,  is  to  give 
to  most,  if  not  all,  fire  insurance  companies  a  power  to  do  a 
kind  of  business  which  the  law  and  their  charter  do  not  confer. 
They  are  privileged  to  insure  property  against  loss  or  damage  by 
fire.  They  are  not  privileged  to  guarantee  the  collection  of  debts. 
If  they  are,  they  may  insure  against  the  solvency  of  the  debtor. 
No  one  will  contend  this ;  and,  it  will  be  said,  it  is  not  by  a  guar- 
anty of  the  debt,  but  an  indemnity  is  given  against  the  loss  of  the 
debt  by  an  insurance  against  the  perils  to  the  property  by  fira 
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This  is  but  coming  to  odr  position  —  that  it  is  the  property  which  ii 
msnred  against  the  loss  byfire,  and  the  protection  to  the  debt  is  the 
sequence  thereof.  As  the  property  it  is  which  is  insured  against 
loss,  it  is  the  loss  which  occurs  to  it  which  the  insurer  contracts  to 
pay,  and  for  such  loss  he  is  to  pay  within  the  limit  of  his  liability, 
irrespective  of  the  value  of  the  property  undestroyed.  So  as  to  the 
remark,  that  it  is  the  capacity  of  the  property  to  pay  the  debt 
which  is  insured.  This  is  true  in  a  certain  sense ;  but  it  is  as  a 
result  and  not  as  a  primary  undertaking.  The  undertaking  is  that 
the  property  shall  not  suffer  loss  by  fire ;  that  is,  in  effect,  that 
its  capacity  to  pay  the  mortgaged  debt  shall  not  be  diminished. 
When  an  appreciable  loss  has  occurred  to  the  property  from  fire,  its 
capacity  to  pay  the  mortgaged  debt  has  been  affected ;  it  is  not  so 
well  able  to  pay  the  debt  which  is  upon  it  The  mortgage  interest^ 
the  insurable  interest,  is  lessened  in  value,  and  the  mortgagee,  the 
insuree,  is  affected,  and  may  call  upon  the  insurer  to  make  him  as 
good  again  as  he  was  when  he  effected  his  insurance. 

Another  consideration :  It  is  settled  that  when  a  mortgagee,  or  one  in 
like  position  toward  property,  is  insured  thereon  at  his  own  expense, 
upon  his  own  motion  and  for  his  sole  benefit,  and  a  loss  happens  to 
it,  the  insurer,  on  making  compensation,  is  entitled  to  an  assign- 
ment of  the  rights  of  the  insured.  This  is  put  upon  the  analogy  of 
the  situation  of  the  insurer  to  that  of  a  surety.  If  this  analogy  be 
made  complete,  then  has  the  insurer  no  more  right  to  refuse 
payment  of  the  loss,  so  long  as  the  insured  has  other  remedy 
for  his  debt,  than  has  the  surety.  One  as  well  as  the  other,  as 
soon  as  the  creditor's  right  to  make  demand  is  fixed,  must  respond 
to  it  and  seek  his  reimbursement  through  his  right  of  subrogation  ; 
and,  indeed,  the  application  of  this  equitable  right  of  subrogation 
makes  our  view  of  this  subject  harmonious  and  consistent  with  all 
the  rights  and  interests  of  all  the  parties. 

As  we  have  viewed  and  treated  this  case,  we  are  not  required  to 
meet  the  contention  of  the  defendants,  that  though  the  two  pol- 
icies of  the  plaintiffs  and  the  policy  of  the  defendants  be  treated  as 
subsisting  contracts,  nominally  for  $1,500,  yet,  as  the  premium  on 
but  half  that  sum  was  paid,  there  was  really  insured  only  the 
amount  of  $7,500.  We  have  not  considered  it  necessary  to  pass 
definitely  upon  the  question  whether  Mrs.  Connelly  could  pursue 
the  plaintiffs  upon  the  policies  issued  by  them. 
'  The  fact  that  the  proofs  of  loss  show  that  there  was  insurance 
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apon  the  property  mnning  to  James  Connelly,  the  mortgagor,  ai 
the  insnred,  but  with  a  memorandum  that  the  lo88>  if  any^  ahoold 
be  payable  to  David  Dows  &  Oa,  does  not  affect  the  relationa  of 
the  defendants  with  Mr&  Connelly  and  her  assignees.  It  does  not 
appear,  from  the  proofs  of  loss,  that  the  loss  on  these  policies  should 
be  payable  to  David  Dows  &  Co.,  as  mortgagees  of  the  property,  and 
we  are  not  called  upon  to  make  an  inference  to  that  efleot. 

They  may  have  had  other  claims  against  Connelly  and  liens  upon 
his  proper^.  This  point  does  not  appear  to  have  been  raised  until 
the  case  reached  this  court  This  consideration  is  of  force,  for 
James  Connelly,  as  the  insured,  had  an  interest  in  the  policies, 
the  loss  whereon  was  payable  to  Dows  &  Co. ;  and  any  loss  paid  upon 
them  would  need  be  in  some  way  applied  to  his  benefit.  There  are 
other  considerations  which  suggest  themselves  growing  out  of  the 
reciprocal  rights  and  obligations  of  debtor  and  creditor,  and  insured 
under  such  a  policy,  and  of  Mrs.  Connelly  and  Dows  &  Co.  under 
their  contract,  which  cannot  have  a  satisfactory  or  safe  determina- 
tion without  all  the  facts  which  both  sides  might  furnish.  The 
varied  suggestions,  interrogatively  put  by  the  learned  counsel  for 
the  defendants  on  his  points,  show  that  there  may  be  many  fiicts 
lacking  necessary  to  a  satisfactory  solution,  and  which^  might,  per- 
haps, have  been  produced  had  the  point  been  made  at  the  trial 
court. 

We  have  considered  the  many  interesting  points  presented  by  the 
learned  counsel  for  the  defendants,  but  are  not  able  to  findsuffi- 
oient  ground  for  the  reversal  of  the  judgment  appealed  from. 

The  judgment  should,  therefore,  be  affirmed. 

▲11  oonour,  exoept  Ohubob,  Oh.  J«»  not  voting. 
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AfMMl— iflj0u<  i$nd0r  noUi^^ect  of  deoitUmi  of  UmUod  BMm  otmri'^ 

diMuvrgo  of  mortgage. 

L^taif  to  a  cofttnct  htm  a  right  to  zely  on  the  dedidoft  of  the  highest  Jadidal 
tribunal  in  the  land  as  to  the  law  governing  his  oontraet. 

A  mortgage  was  exeeated  before  the  passage  of  the  legal  tender  act.  After 
the  dedrion  of  the  United  States  Supreme  Gbort  {Hepburn  ▼.  Oritwold,  8 
WalL  606)  declaring  the  act  void  as  to  contracts  made  prior  to  its  passage, 
the  grantee  of  the  mortgagor  tendered  payment  of  the  mortgage  debt  in 
legal  tender  notes,  which  the  mortgagee  refused.  Subsequently  the  United 
States  Supreme  Court  reversed  its  decision.  Knex  ▼.  Zee,  13  WalL  457. 
Held^  that  the  tender  did  not  discharge  the  lien  of  the  mortgagee,  it  beix^ 
insufficient  according  to  the  law  as  then  declared,    (tiee  note,  p.  288.) 

AcTioK  by  Bose  Harris  against  Joshua  Jex  and  another  to 
foreclose  two  mortgages  executed,  the  one  in  1858,  and  the  other 
in  1861.  The  mortgaged  premises  were  conveyed  to  defendant  Jex^ 
subject  to  the  mortgages.  He  showed  a  tender  of  the  amount 
of  the  mortgage  debt  in  legal  tender  notes  in  1870,  which  was 
refused.  There  was  a  judgment  in  favor  of  plaintiff,  which  was 
affirmed  at  general  term.     Defendant  Jex  appealed  to  this  court 

A.  B,  Dyetty  for  appellants.  The  tender  was  sufficient.  Knox  v. 
Leey  12  WalL  457  ;  Parker  y.  Davis,  id.  The  effect  of  the  tender 
was  to  discharge  the  lien  of  the  mortgage.  KortrigM  y.  Oady,  %1 
V.  T.  343  ;  43  Barb.  48 ;  4  id.  279 ;  9  id.  432 ;  1  Johns.  Oh.  112 ; 
%  id.  51,  60 ;  6  id.  166  ;  2  Barb.  Gh.  501 ;  6  Paige,  390.  Plaintiff 
was  not  entitled  to  any  judgment  against  any  of  the  defendants. 
»9  Barb.  524 ;  1  Duer,  412  ;  12  N.  Y.  75. 

Everett  P.  Wheder,  for  respondent.  The  alleged  tender  and 
refusal  did  not  discharge  the  lien  of  the  mortgages.  Freeman  y. 
Auld,  44  N.  Y.  50,  54 ;  Oameey  y.  Rogers,  47  id.  233.  The 
validity  of  the  tender  must  be  adjudged  according  to  the  law  as  it 
was  when  the  tender  was  made.  Hepburn  y.  Oriswold,  8  WalL 
403  ;  1  Kent's  Com.  472,  473,  notes ;  Van  Itenseelaer  y.  ffags,  19 
N.  Y.  68 ;  2  Bacon's  Worb  (Phila.  ed.)  479 ;  2  B.  3.  (Edm.  ed.) 
602,  §  66 ;  Oelpcke  y.  Duiugus,  1  WalL  175,  206 ;  Hmemeyer  y 
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Imoa  Co.y  3  id.  294 ;  OlcoU  v.  Fon  du  Lac,  5  Ohio.  L.  N.  387,  Maj 
17,  1873;  Ohio  Co.  r.DeboU,  16  How.  (U.  S.)  432;  Woodruff  y. 
Woodruff,  8  Alb.  L.  J.  233.  Refusal  by  plaintiff  of  the  tendei 
was  necessary  to  discharge  the  lien.  Kortright  r.  Cody,  21 
N.  Y.  345. 

Andrews,  J.  The  mortgages,  to  foreclose  which  this  action 
was  brought,  were  executed  prior  to  the  enactment  by  congress,  in 
1862,  of  the  act  known  as  the  legal  tender  act,  to  secure  the  pay- 
ment by  the  mortgagor  to  the  mortgagee  of  the  sum  of  $7,000, 
according  to  the  condition  of  certain  bonds,  bearing  even  date 
with  the  mortgages.  The  time  for  the  payment  of  the  mortgage 
debt  was  subsequently  extended,  by  an  agreement  between  the 
parties,  to  the  1st  of  March,  1870,  and  on  that  day  the  defendant 
Jex,  who  had  become  the  grantee  of  the  mortgaged  premises,  by 
a  couTeyance  which  in  terms  was  made  subject  to  the  mortgages, 
but  which  contained  no  covenant  on  his  part  to  them,  tendered  to 
the  plaintiff,  to  whom  the  bonds  and  mortgages  had  been  assigned^ 
the  amount  of  the  mortgaged  debt  in  United  States  legal  tender 
notes  in  satisfaction  of  the  mortgages.  The  plaintiff  refused  to 
accept  them  on  the  ground  that  she  was  entitled  to  payment  in 
gold  or  in  its  equivalent  in  currency.  This  action  was  then  brought, 
and  the  only  question  presented  upon  the  record  is  whether  the 
tender  discharged  the  lien  of  the  mortgage. 

The  case  of  Kortright  v.  Cody,  21  N.  Y.  343,  is  relied  upon 
by  the  defendant  as  decisive  of  the  question  in  his  favor.  In  that 
case  the  defendant  Gady  was  the  grantee  of  the  equity  of  redemp- 
tion  under  a  full  covenant  warranty  deed,  which  purported  to 
grant  the  whole  estate,  and  which  made  no  mention  of  the  mort- 
gage. He  tendered  to  the  plaintiff,  after  suit  commenced  to  fore- 
close the  mortgage,  the  amount  of  the  mortgage  debt,  with  costs, 
which  was  refused,  and  set  up  in  his  answer  the  tender  in  bar  of 
the  further  maintenance  of  the  action.  It  was  held  that  the  ten- 
der discharged  the  lien  of  the  mortgage,  although  there  was  no 
averment  of  a  readiness  to  pay  the  debt,  and  the  money  was  not 
brought  into  court  We  deem  it  unnecessary  to  consider  whether 
there  is  such  a  distinction  between  the  facts  in  this  case  and  those 
which  appeared  in  Kortright  v.  Oady,  as  to  call  for  the  application 
of  a  different  rule  in  respect  to  the  legal  effect  of  the  tender  made 
by  the  defendant  from  that  applied  in  that  case.     The  legal  tondo? 
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act>  by  its  terms^  made  the  notes  authorized  to  be  issaed  under  it 
lawful  money  and  a  legal  tender  in  payment  of  all  debts^  public, 
and  private,  within  the  United  States,  with  certain  exceptions  not 
necessary  to  be  noticed.  The  Supreme  Court  of  the  United  States, 
in  H^bum  t.  Chrisivdld^  8  Wall.  605,  determined  that  the  act,  so 
far  as  it  related  to  debts  existing  at  the  time  of  its  passage,  was  a 
violation  of  the  constitution  of  the  United  States,  and  was  void* 
The  court  declared  that  contracts  for  the  payment  of  money  made 
before  that  time  were,  in  legal  effect,  contracts  for  payment  in 
coin,  and  that  congress  could  not  compel  a  creditor  to  accept  legal 
tender  notes  in  payment  of  debts  antecedently  created.  The  ten- 
der  made  by  the  defendants  was  made  after  the  decision  in  Hepburn 
y.  Oriswold  had  been  pronounced,  and  before  its  reversal  by  the 
case  of  Knox  v.  Les^  12  Wall.  457. 

It  is  insisted  on  the  part  of  the  defendant  that,  notwithstanding 
the  fact  that  at  the  time  the  tender  was  made  the  Supreme  Court 
of  the  United  States,  the  ultimate  judicial  authority  on  all  ques-- 
tions  arising  under  the  constitution  and  laws  of  the  United  States, 
had  decided  that  the  legal  tender  act,  so  far  as  it  applied  to  debts 
like  that  of  the  plaintiff,  was  void,  and  that  he  was  entitled  to 
demand  payment  of  his  debts  in  coin,  yet  he  was  bound  to  know 
the  law  to  be  as  it  was  subsequently  declared,  and  that  a  refusal 
to  accept  the  tender  involved  the  loss  of  his  security.  I  think  tho 
law  did  not  impose  upon  the  plaintiff  so  unreasonable  a  burden. 
The  claim  is  sought  to  be  justified  by  the  maxim,  ignorantia 
juris  non  excusat,  the  reason  of  which  is  stated  by  Lord  Elleit. 
BOROUGH,  in  Bilbie  v.  Lumley^  2  East,  469,  to  be,  that  otherwise 
there  is  no  saying  to  what  extent  the  ignorance  might  not  be  car* 
ried,  and  that  it  would  be  urged  in  almost  every  case.  The  reason 
of  the  rule  has  no  application  to  a  case  like  this.  The  plaintiff 
had  a  right  to  repose  upon  the  decision  of  the  highest  judicial  tribunal 
in  the  land.  It  was,  as  applied  to  the  relations  between  these  parties 
and  to  this  case,  the  law,  and  not  the  mere  evidence  of  law. 
Respect  for  the  decisions  of  courts  is  a  duty  inculcated  by  writers 
upon  the  law,  and  enforced  by  considerations  of  public  policy.  It 
is  said  by  Kent  (1  Com.  476):  ''  If  a  decision  has  been  made  upon 
solemn  argument  and  mature  deliberation,  the  presumption  is  in 
favor  of  its  correctness,  and  the  community  have  a  right  to  regard 
it  as  a  just  declaration  or  exposition  of  the  law,  and  to  regulate 
their  action  and  contracts  by  it."    The  transactions  of  life  would 
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be  inTolved  in  great  and  distressing  perplexity  and  nnoertainty,  if 
the  maxim  quoted  is  to  be  applied  and  extended  to  cases  like  this. 
It  is  provided  in  this  State,  by  statate  (2  R  S.  624,  §  66),  that  every 
act  done  in  good  faith,  in  conformity  with  a  oonstmction  by  the 
Supreme  Oonrt  of  any  penal  or  other  statute,  after  such  decision  was 
made  and  before  reversal  by  the  Oonrt  for  the  Oorreotion  of  Errors, 
shall  be  so  far  valid  that  the  party  doing  said  act  shall  not  be  liable 
to  any  penalty  or  forfeiture  therefor. 

In  the  absenoe  of  a  statutory  provision  covering  this  case,  I  am 
jf  opinion  that  the  same  equitable  principle  should  be  applied  as  is 
contained  in  the  statute  cited,  and  that  it  should  be  held  that  the 
cender  by  the  defendant  did  not  discharge  the  lien  of  the  mortgage, 
it  being  insufficient  aooording  to  the  law  as  then  declared. 

If  the  tender  had  been  kept  good,  the  defendant  might  have  been 
discharged  from  the  payment  of  interest  and  costs. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Non. --Tkto  otM  ooiDM  wtUiln  ft  rale  noir  ven  eiteblidied  and  wldA 
Chief  Justioe  Taiixt  in  OMo  lAf*  artd  TiivA  Co.  ▼.  Debolt,  16  How.  4tBI :  **If  a  oontract 
when  made  was  Talld  \it  the  laws  of  the  State,  as  then  expoonded  by  all  departmento  of 
llB  goreniment  and  admlnlatered  in  its  oonrts  of  Joetloev  its  validly  and  oWigaftJon  cannot 
be  impaired  bj  any  aaboeqiient  adt  of  the  legislature  of  the  State  or  dsoMon  ^  ttt  eourti 
<i2torirt(7  the  oonstractlon  of  the  law.** 

Ibe  laadincr  ease  hcddlac  this  dedsioa  is  Oelpofts  ▼.  JDahu^iM^  1  WalL  HB.  Hw  State 
dedsiona  had  held  ooonty  bonds  Issoed  in  aid  of  railroads  to  be  nJid  midsr  the  State  omt- 
stitation  and  then  the  plaintUT  acqfnlrad  his  rights;  hot  afterward  the  State  courts  OTer> 
raled  their  f6nnar  dedstons.  The  Sopmne  Okmrt  of  the  United  Sfeatesi  fbUowlBg  tlie  nde 
laid  down  in  The  ZVtist  Ool  ▼.  BtbdlU  refttsed  to  be  bonnd  I7  tiie  last  State  decisions.^ 
MiLLBB,  Jm  dissented.  See,  also,  Bowan  ▼.  RimneZs,  6  How.  188;  Bwotuntyer  ▼.  Iowa 
Anmttf,  8  WaU.  tM;  Tkommm  ▼.  Les  Ocmnty,  id.  881;  Lamtd  ▼.  Bnvfiiidlom  4  Id.  895;  Otty 
€f  KenoOia  ▼.  Lanmm,  9  Id.  477;  Oleoct  ▼.  Supervisor!,  18  Id. 878;  Ouifmifmn^  Oatroa 
ODunty  T.  Ufittsd  Stotsi,  18  id.  7t 

alM»  a  f«T  iisbOMte  sninlMlta  o<  tliis  nAtfael^  •  Aik 
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Bbanabd  v.  Gaicpbbll^  appellaat 

OHM.  T.4MJ 

apjwifr4  Utte  a$  against  real  owmt,    Xttappel, 

Two  things  inast  oonear  to  create  an  estoppel  bj  which  an  owner  may  be 
deprived  of  his  property,  bytheiictof  a  third  person,  withoathis  assent: 
(1)  The  owner  must  clothe  the  person  assuming  to  dispose  of  the  property 
with  the  apparent  title  to,  or  authority  to  dispose  of  it ;  and  (8)  the  person 
alleging  the  estoppel  must  have  acted  and  parted  with  value  upon  the  faith 
of  such  apparent  ownership  or  authority,  so  that  he  will  be  the  loser  if  the 
appearances  to  which  he  trusted  are  not  real. 

Defendants  purchased  of  J.,  and  paid  for,  a  quantity  of  linseed.  At  the  time 
of  the  pureh  ase  J.  did  not  have  the  liDHced ;  but  three  days  afterward  he 
procured  a  quantity  of  plaintiffs,  by  fraudulent  representations,  and  delivered 
it  to  defendants  with  the  bill  of  lading.  -  BM,  that  the  plaintiflb  could  recover 
the  linseed  of  defendants. 

Action  of  replevin  by  George  M.  Barnard  et  al.  against  Oeorge 
W.  Campbell  et  al.  to  recover  possession  of  1,370  bags  of  linseed. 
Defendants  were  merchants  in  New  York,  and  on  August  21,  1863, 
they  purchased  of  the  broker  of  E.  P.  Jeffries,  of  Boston,  1,800  bags 
of  linseed.  They  also  forwarded  their  notes  to  Jeffries  in  payment  of 
the  linseed.  Jeffries  did  not  have  the  linseed  at  the  time  of  the  sale; 
but  on  the  24th  of  August  he  purchased  of  plaintiffs,  and,  by  fraudu- 
lent representations,  induced  them  to  deliver  1,370  bags  of  linseed, 
which  he  shipped  to  defendants.  He  also  forwarded  a  bill  of  lading 
on  the  25th  by  mail.  On  the  27th  Jeffries  failed;  and  on  the 
arrival  of  the  seed  in  New  York  plaintiff  demanded  it  Defendants 
obtained  a  judgment,  which  was  reversed  at  general  term  and  a  new 
trial  granted.    Defendants  appealed  to  this  court. 

Jmnes  0.  Carter,  for  appellants.  Defendants  purchased  in  good 
f  lith  and  for  value,  and  their  title  cannot  be  impeached  after  a 
delivery  of  the  possession  of  the  goods.  Benj.  on  Sales  (2d  Eng. 
vi],)  342,  ef  »eq,;  Mawrey  v.  Welch,  8  Cow.  238  ;  Root  v,  FrmuJ^ 
V^  Wend.  570  ;  CaldweU  v.  Bartlett,  3  Duer,  341  ;  Eej/ser  v.  Bar- 
deck,  id.  373,  391;  White  y.  Garden,  10  C.  B.  919;  The '*  Maru 
Jos^h,''  1  L.  R.  (P.  C.)  219;  Taylor  v.  Oeii,  10  Banr.  481; 
Kingsford  v.  Merry,  11  Exch.  577.  It  was  not  neoessary  to  maikt 
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defendants  bona  fide  purchasers  to  show  that  thej  reoeiTed  th« 
property  before  or  simultaneonsly  with  parting  with  the  consider^ 
ation.  Pickering  v.  Busk,  15  East,  33  ;  Crocker  t.  Crocker^  31  N. 
Y.  507 ;  McNeil  v.  Tenth  Nai.  Bank,  46  id.  325 ;  Weaver  r 
Bidden,  49  id.  286 ;  Hoffman  t.  NohU,  6  Met  69 ;  Neal  y.  WiUimm^ 
18  Me.  391 ;  Rowley  v.  Biffelow,  12  Pick.  306  ;  Coggett  r.  H.  dt  N. 
Y.  R.  R.  Co.,  3  Gray,  545;  Beavers  y.  Lane,  6  Dner,  232; 
Knights  y.  Wiffen,  5  L.  B.  (Q.  B.)  660.  Defendants  pnrchaaed 
upon  the  faith  of  the  possession  conferred  by  plaintifis  upon 
Jeffries,  and  their  title  is  good.  Knights  t.  Wiffen,  5  L.  B.  (Q. 
B.)  660 ;  Gilbert  y.  Hudson,  4  Oreep,  345  ;  Bradley  r.  Obear,  10 
N.  H.  477 ;  Fenby  y.  Pritchard,  2  Sandf.  151 ;  Demrow  y,  MeDonatdf 

5  Bosw.  130 ;  Winne  y.  McDonald,  39  N.  Y.  233 ;  Caiiwright  T 
Wilmerding,  24  id.  521,  533 ;  Wilmot  r.  Richardson,  7  Bosw.  59a 

Edwards  Pierrepont,  for  respondents.  Defendants  obtained  no 
better  title  than  their  yendor,  and  none  that  plaintiffs  had  not 
a  right  to  rescind.  Ballard  y.  Burgett,  40  N.  Y.  314 ;  1  Smith's 
L.  C.  892,  897  ;  Ro(d  y.  French,  13  Wend.  570.  A  fraudulent  pur- 
chaser of  goods  cannot  turn  oyer  the  same  in  payment  of  an  ante* 
cedent  debt.     Coddington  y.  Bay,  20  Johns. ;  Stalker  y.  McDonaU, 

6  Hill,  93  ;  Rosa  y.  Brotherson,  10  Wend.  86 ;  16  id.  661 ;  Spimr  T 
Myers,  6  Barb.  445  ;  Wardell  y.  HoweU,  9  Wend.  70 ;  Beaiven 
y.  Lane,  6  Duer,  232 ;  Keder  y.  Field,  1  Paige,  312 ;  HoOrook 
V.  Vose,  6  Bosw.  76,  111.  Plaintifih  not  haying  oc^orrod  any 
apparent  authority  upon  defendants'  yendor,  or  assented  to  the 
sale,  defendants  acquired  no  title  to  the  property.  Woosier  t» 
Sherwood,  25  N.  Y.  278 ;  Beavers  y.  Lane,  6  Duer,  232.  A  new 
trial  was  rightly  ordered.  McOouldriek  y.  WiOette,  Alb.  L.  J.» 
Dec.  6,  1873 ;  Dows  y.  DennisUnon,  28  Barb.  393  ;  Mmrshatt  t.  N. 
r.  R.  R.  Co.,  45  id.  508. 

Allen,  J.  The  only  question  inyolyed  in  the  action  is,  whetii«r 
the  plaintiffs  and  original  owners  or  the  defendants,  the  purohasen 
from  Jeffries,  the  fraudulent  yendee  of  the  plaintilb,  haye  the 
better  title  to  the  merchandise  in  oontroyersy.  That,  as  agmintt 
Jeffries,  the  rights  of  the  plaintiffs  to  rescind  the  sale  and  reoUum 
the  goods,  by  reason  of  the  fraud  of  the  latter,  is  perfect,  is  oon- 
oeded,  and  was  so  held  upon  the  trial.  Such  right  continues  as 
against  any  one  acquiring  title  under  Jeffries,  unless  under  well- 
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recognized  principles  of  law,  and,  under  the  f^^'^nmstancos  of  thi 
case,  JefEries  conld  transfer  a  better  title  tnan  he  had,  or  the 
plaintifb,  bj  their  acts,  are   estopped  from   assertin/jr  title   as 
Against  a  purchaser  from  him. 

But  two  questions  of  fact  were  submitted  to  the  jury : 
1.  Whether  the  sale  to  Jeffries  was  for  cash  or  upon  credit ;  and  2. 
If  for  cash,  whether  payment  was  waived  and  the  goods  delivered 
80  as,  but  for  the  fraud,  to  vest  the  property  in  Jeffries. 

The  jury  found,  either  that  the  sale  was  upon  credit,  or  that  the 
payment  of  the  purchase-price,  as  a  condition  precedent  to  the 
ddivery  of  the  property  to  and  the  vesting  of  the  title  in  Jeffries, 
was  waived,  and  that  the  delivery  to  him  was  absolute  and  uncon- 
ditional ;  and  the  defendants  had  a  verdict,  under  the  instructions 
of  the  judge,  that  the  equitable  rule  applied,  that  when  one  of 
two  innocent  parties  must  suffer  loss  by  reason  of  the  fraud  or 
deceit  of  another,  the  loss  shall  fall  upon  him  by  whose  act  or  omis- 
sion the  wrong-doer  has  been  enabled  to  commit  the  fraud ;  and 
that  the  plaintiffs  were  in  the  position  of  a  party  who  lets  another 
have  property  unconditionally,  and  thereby  enables  him  to  sell  the 
same  and  receive  the  purchase-price  from  a  third  person  ;  and  that 
in  such  case  the  purchaser  takes  the  title.  In  other  words,  the 
plaintiA  were  held  to  be  estopped  from  claiming  the  goods  from 
the  defendants  in  case  the  jury  found  that  there  had  been  an 
unconditional  delivery  by  the  plaintiffs  to  Jeffries,  nottrithstanding, 
as  the  judge  at  the  circuit  expressly  declared,  and  as  the  evidence 
showed,  the  defendants  purchased  the  goods  from  a  broker  of  Jeffries 
in  New  York  on  the  twenty-first  of  August,  and  paid  for  them  the 
same  day  by  transmitting  their  notes  to  Jeffries,  at  Boston,  who  at 
once  negotiated  them  ;  and  Jeffries  obtained  neither  the  property 
nor  any  order  for  its  deliveiy,  or  documentary  evidence  of  title 
or  of  his  purchase,  until  the  twenty-fourth  of  the  same  month, 
three  days  after  the  transaction  was  consummated  as  between 
Jeffries  and  the  defendants.  That  is,  it  was  held  at  the  circuit 
that  the  subsequently-acquired  possession  of  Jeffries  operated  by 
relation  to  create  an  estoppel  as  of  the  twenty-first  of  August 
in  favor  of  the  defendants  and  against  the  plaintiffs ;  and  the  jury 
were  in  terms  instructed  that  the  defendants  were  purchasers  in 
good  faith,  for  value,  and  acquired  a  title  paramount  to  that  of  the 
plaintiffs,  and  were  entitled  to  a  verdict ;  and  they  had  a  verdiot 
and  judgment,  upon  this  view  of  their  rights. 
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That  the  defendants  were  porchaeers  in  good  faith,  that  i$, 
without  notioe  or  knowledge  of  the  fraad  of  Jefbies,  or  of  tht 
defects  in  his  title,  for  a  fall  consideration  aotoally  paid  to  Jeffries, 
is  not  disputed.  Both  plaintiffs  and  defendants  are  aUke  innooent 
of  any  dishonest  or  fraudulent  intent,  and  one  or  the  other 
must  suffer  loss  by  the  frauds  of  one  with  whom  they  dealt  in 
good  faith,  for  legitimate  purposes,  and  with  honest  intention. 
Both  were  alike  tlie  victims  of  the  same  fraudulent  actor,  and  if 
one  rather  than  the  other  of  the  parties  has  done  any  act  enabling 
the  fraud  to  be  committed,  and  without  which  it  could  not  hare 
been  perpetrated  upon  the  other  in  the  exercise  of  ordinary  care 
and  discretion,  the  loss  should,  within  the  rule  before  referred 
to,  fall  on  that  one  of  the  parties  aiding  and  abetting 
the  fraud,  or  enabling  it  to  be  committed.  But  good  faith, 
and  a  parting  of  value  by  the  one,  will  not  alone  determine 
who  should  liave  the  loss,  or  fix  the  ownership  of  the  property 
fraudulently  purchased  from  the  one  and  sold  to  the  other.  The 
general  rule  is  that  a  purchaser  of  property  takes  only  such  title  as 
his  seller  has,  and  is  authorized  to  transfer  ;  that  he  acquires  pre- 
cisely  the  interest  which  the  seller  owns,  and  no  other  or  greater. 
Xenw  plus  juris  ad  alium  transferre  potest  quatn  ipse  habet. 
Broom's  Leg.  Max.  452.  The  general  rule  of  law  is  undoubted  that 
no  one  can  transfer  a  better  title  than  he  himself  possesses.  Nemo 
dot  quod  non  habet.  Per  Wiles,  J.,  Whistler  v.  Forster,  14  G.  B. 
(N.  S.)  248.  To  this  rule  there  are,  however,  some  exceptions,  and 
unless  the  defendants  are  within  the  exceptions  they  must  abide  by 
the  title  of  Jeffries. 

One  of  the  recognized  exceptions  applies  to  negotiable  instru- 
ments only,  and  depends  for  its  existence  upon  the  law-merchant 
and  the  reasons  of  public  policy  upon  which  that  branch  of  the  law 
rests.  To  make  this  exception  available,  the  negotiable  paper  must 
be  actually  transferred  by  indorsement  in  the  usual  form  and  for 
value.  WTiistler  v.  Forstery  supra;  Mutter  v.  Pondir^  in  this  court, 
Dec.  23,  1873  (MSS.  Op.) ;  Story  on  Prom.  Notes,  g  120,  note  1 ; 
(Mder  v.  Billington,  U  Me.  398  ;  Southard  v.  Porter,  43  N.  H.  379. 
Another  exception  is  in  the  case  of  a  transfer  by  indorsement  and, 
delivery  of  a  bill  of  lading,  which  is  the  symbol  of  the  proportj 
itself ,  to  a  mm  fide  purchaser  for  value,  by  a  consignee  to  whom 
the  consignor  and  original  owner  of  the  goods  has  indorsed  and 
delivered  it    This  exception  is  founded  on  the  nature  of  the 
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instrnmenty  and  the  necessities  of  commerce.  The  bill  of  lading, 
for  the  convenience  of  trade,  has  been  allowed  to  hare  effect  at 
▼ariance  with  the  general  role  of  law.  But  this  operation  of  a 
bill  of  lading  is  confined  to  a  case  where  the  person  who  transfers 
the  right  is  himself  in  possession  of  the  biU  of  lading  so  as  to  be  in 
a  situation  to  transfer  the  instrament  itself,  the  symbol  of  the  prop- 
erty transferred.  Jenhyna  v.  Usbome^  7  M.  ft  O.  678;  Aherman  y. 
Humphrey^  1  C.  ft  P.  53. 

Bills  of  lading  differ  essentially  from  bills  of  exchange  and  other 
commercial  negotiable  instruments ;  and  even  possession  of  a  bill 
of  lading,  without  the  authority  of  the  owner  and  vendor  of  the 
goods,  or  when  obtained  by  fraud,  will  not  authorize  a  transfer  so 
as  to  defeat  the  title  of  the  original  owner,  or  affect  his  right  to 
rescind  the  sale  and  stop  the  goods  in  transit.  While  possession  of 
a  bill  of  lading,  or  other  document  of  like  nature,  may  be  evidence 
of  title,  and  in  some  circumstances  and  for  some  purposes  equiva- 
l^t  to  actual  possession  of  the  goods,  it  does  not  constitute 
title,  nor  of  itself  affect  the  operation  of  the  general  rule  that  prop- 
erty in  chattels  cannot  be  transferred  except  by  one  having  the  title 
or  an  authority  from  the  true  owner.  Guniey  v.  Behrend,  3  Ellis 
ft  Black,  6^2  ;  Doios  v.  Perrin,  16  N.  T.  325  ;  see  also  Saltus  v. 
Everett,  20  Wend.  267  ;  Brawn  v.  Pedbodjfy  3  Kern.  121.  Jeffries 
had  no  bill  of  lading  from  the  plaintiff,  the  vendors  of  the  goods, 
or  any  document  of  like  character  transferable  in  the  usual  course 
of  business,  and  the  transfer  and  delivery  of  which  to  a  purchaser 
for  value  would  have  operated  as  a  symbolic  delivery  of  the  goods, 
and  been  the  equivalent  of  an  actual  delivery,  so  as  to  terminate  the 
right  of  the  plaintiff  to  rescind  the  sale  and  reclaim  the  goods. 

Another  exception  to  the  general  rule  exists  in  the  case  of  a  sale 
in  market  overt ;  but  as  we  have  no  markets  overt,  and  there  are  no 
sales,  public  or  private,  known  to  our  law,  which  relieve  the  buyer 
of  merchandise  from  the  rule  caveat  emptor,  as  applied  to  the  title, 
this  exception  need  not  be  further  considered. 

The  defendants  can  only  resist  the  claim  of  the  plaintiffs  to  the 
merchandise  by  establishing  an  equitable  estoppel,  founded  upon 
the  acts  of  the  plaintiffs,  and  in  the  application  of  the  rule  applied 
by  the  judge  at  the  circuit,  by  which,  as  between  two  persons 
eqoally  innocent,  a  loss  resulting  from  the  fraudulent  acts  of 
another  shall  rest  upon  him  by  whose  act  or  omission  the  fraud  has 
been  made  possible.     This  rule,  general  in  its  terms,  only  operates 
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to  protect  those  who,  in  dealing  with  others,  exercise  ordinaiy 
caution  and  prudence,  and  who  deal  in  the  ordinary  way  and  in 
the  usual  course  of  business,  and  upon  the  ordinary  eyidenoes  of 
right  and  authority  in  those  with  whom  they  deal,  and  as  againsf 
those  who  have  Toluntarily  conferred  upon  others  the  usual  evi- 
dences or  indicia  of  ownership  of  property,  or  an  apparent  author- 
ity to  deal  with  and  dispose  of  it.  In  such  sase,  for  obvious 
reasons,  the  law  raises  an  equitable  estoppel,  and  as  against  the 
real  owner,  declares  that  the  apparent  title  and  authority  which 
exists  by  his  act  or  omission  shall,  quoad  persons  acting  and  parting 
with  value  upon  the  faith  of  it,  stand  for  and  be  regarded  as  the 
real  title  and  authority.  It  is  not  every  parting  with  the  possession 
of  chattels  or  the  documentary  evidence  of  title  that  will  enable 
the  possessor  to  make  a  good  title  to  one  who  may  purchase  from 
him.  So  far  as  such  a  parting  with  the  possession  is  necessary  in 
the  business  of  life,  or  authorized  by  the  custom  of  trade,  the 
owner  of  the  goods  will  not  be  affected  by  a  sale  by  the  one  having 
the  custody  and  manual  possession.  Dyer  v.  Pearson,  8  B.  &  0. 
38 ;  Nmo90in  v.  Thornton,  6  East,  17 ;  Dayton  v.  Ktfnne,  3  B.  &  A. 
320 ;  Ballard  v.  Burgett,  40  N.  T.  314.  But  the  owner  must  go 
farther,  and  do  some  act  of  a  nature  to  mislead  third  persons  as  to 
the  true  position  of  the  title.    Pickering  v.  Busk,  15  East,  88. 

Two  things  must  concur  to  create  an  estoppel  by  which  an  owner 
may  be  deprived  of  his  property,  by  the  act  of  a  third  person, 
without  his  assent,  under  the  rule  now  considered.  1.  The  owner 
must  clothe  the  person  assuming  to  dispose  of  the  property  with 
the  apparent  title  to,  or  authority  to  dispose  of  it ;  and  2.  The 
person  alleging  the  estoppel  must  have  acted  and  parted  with  value 
upon  the  faith  of  such  apparent  ownership  or  authority,  so  that  he 
will  be  the  loser  if  the  appearances  to  which  he  trusted  are  not 
real.  In  this  respect  it  does  not  differ  from  other  estoppels  in  pais. 
Weaver  v.  Barden,  49  N.  Y.  286 ;  McGoldrick  v.  WiUeis,  52  id. 
612;  Oitg  Bank  v.  R.  W.  <t  0.  R.  Co.,  44  id.  136;  8aUu8  v. 
Everett,  20  Wend.  267 ;  Wooster  v.  Sherwood,  25  N.  Y.  278 ;  Broum 
V.  Peabody,  3  Eem.  121. 

In  the  case  before  us  every  element  of  an  estoppel  is  wanting, 
and  no  case  was  made  for  the  application  of  the  rule  by  which, 
under  some  circumstances,  one,  rather  than  the  other  two  innooeni 
persons,  is  made  to  bear  the  loss  occasioned  by  the  frand  of  a  thiid 
person. 
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The  defendants  oonsiunmated  their  porohaae  from  JeffrieB, 
acting  through  his  broker  in  New  York,  and  paid  for  the  merchan- 
dise by  remitting,  at  his  request,  directly  to  Jeffries,  on  the  twenty- 
first  cf  August,  at  which  time  Jeffries  had  neither  the  possession 
nor  right  of  possession  of  the  property,  nor  any  documentary  evi- 
dence of  title  or  any  indicia  of  ownership,  or  of  dominion  over  the 
property  of  any  kind.  The  plaintifib  had  done  nothing  to  induce 
the  defendants  to  put  faith  in  or  gire  credit  to  the  claim  of  Jeffries 
of  the  right  to  sell  the  property.  The  defendants  then  parted 
with  the  consideration  for  the  purchase  of  the  seed,  not  upon  the 
apparent  ownership  of  Jeffries,  but  upon  his  assertion  of  right  of 
which  the  plaintiffs  had  no  knowledge,  and  for  which  they  are  not 
responsible.  Neither  did  the  defendants  at  any  time  do  or  forbear 
to  do  any  act  in  reliance  upon  the  apparent  ownership  of  the  prop« 
erty  by  Jeffries,  or  induced  by  any  act  or  declaration  of  the  plain- 
tiffs. In  Knights  v.  Wifen,  L.  B.  (5  Q.  B.)  660,  the  plaintiff 
was  induced  to  rest  satisfied  under  the  belief  that  he  had 
acquired  title  to  the  property  purchased,  and  so  to  alter  his  posi- 
tion, by  abstaining  from  proceedings  to  recover  back  the  money 
which  he  had  paid  to  his  vendor,  by  the  declaration  of  the  defend- 
ant that  it  was  all  right,  and  his  promise  that  when  the  forwarding 
note  should  be  received  he  would  put  the  barley  on  the  line.  The 
defendants  here  at  no  time  had  any  declaration  or  statements  of 
the  plaintiffs  upon  which  to  rely,  and  were  not  led  to  act  or  for- 
bear to  act  by  any  documentary  evidence  of  title  in  Jeffries 
emanating  from  them.  There  is  a  manifest  equity  in  holding 
the  owner  of  property  estopped  froiji  asserting  title  as  against  one 
who,  for  value  actually  paid,  has  purchased  it  from  one  having,  by 
the  voluntary  act  or  negligence  of  the  owner,  the  apparent  title 
with  right  of  disposal,  but  with  this  limitation  there  is  no  hard- 
ship in  holding  to  the  rule  that  the  right  of  property  in  chattels 
cannot  be  transferred  unless  on  the  ground  of  authority  or  title. 
Public  policy  requires  that  purchasers  of  property  should  be 
vigilant  and  cautious,  at  least  to  the  extent  of  seeing  that  their 
vendors  have  some  and  the  usual  evidence  of  title,  and  if  they  are 
content  to  rest  upon  their  declarations  they  may  not  impose  the 
loss,  which  is  the  result  of  their  own  incautiousness  or  credulity, 
on  another.  The  payment  for  or  parting  with  value  for  the  goods 
by  the  purchaser  from  the  fraudulent  vendee  lies  at  the  foundatioQ 
of  the  estoppel,  for,  if  he  has  parted  with  nothing,  he  can  lose 
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nothing  by  the  retaking  of  the  goods  by  the  original  owner,  and 
that  payment  must  be  occasioned  by  the  acts  or  omissions  of  sndi 
owner.  It  is  the  payment  that  creates  the  estoppel,  and  if  that  is 
not  made  in  reliance  on  the  acts  of  the  owner,  the  latter  is  not  and 
cannot,  in  the  nature  of  things,  be  estopped. 

The  order  granting  a  new  trial  most  be  affirmed,  and  Judgment 
absolute  for  the  plaintiffs. 

All  concur. 

OvYfer  affirmed  andjudgmml  aeeordinglp 


Abgvs  Covpakt  t.  Matob  09  Albakt,  appellant 

au  N.  r.  ii6w) 

HUHute  of  frauds  ^  duiff  nation  of  official  nmupaptn^mtMii^  ^f  mufMpti 

body — appropriation  of  nufney. 

The  minates  of  a  resolation  of  the  common  coqdcU  of  a  city  dmigaaiAng  sa 
official  Dewepaper  and  the  signature  of  the  clerk  of  the  common  coundl,  si 
the  end  of  the  minates,  oonstitnte  a  note  or  memorandum  in  writing  signed 
hy  the  party  to  he  charged  within  the  meaning  of  the  statute  of  frauds. 

The  common  council  of  a  city,  on  January  36, 1868»  adopted  a  resolution  that 
an  official  newspaper  be  designated  for  a  term  of  three  yearsi  and  that  tbo 
chamberlain  enter  into  a  contract,  with  the  newspaper  to  be  desJgastsd 
on  terms,  and  for  prices  which  were  expressed  in  the  resolutloa.  TUs 
resolution  was  adopted  by  a  vote  of  two-thirds  of  all  the  members  taken  hj 
yeas  and  nays.  The  common  council  then  designated  plaintiiTs  newspaper, 
and  the  resolution  and  designation  were  entered  in  the  minutes  for  the  daj» 
at  the  end  of  which  the  derk  signed  his  name.  A  contract  In  writing  wsa 
then  entered  into  between  plaintiff  and  the  chamberiain  for  the  term  of 
three  years.  On  January  Id,  1866,  the  common  coundl  resolTsd  that  plaia- 
tilTs  newspaper  be  designated  the  offidal  paper  "  in  aoooidsneo  with  llio 
former  resolutions  of  the  common  council."  This  resolution  wm  not  adopted 
by  a  vote  taken  by  yeas  and  nays,  but  it  was  entered  in  the  minutes  wbieh 
were  signed  by  the  derk.  Plaintiff  subscribed  a  written  acceptance,  but  as 
contract  was  made  with  the  chamberlain.  HM^  (1)  that  the  oontrset  mado 
by  the  adoption  of  the  resolution  of  January  16, 1866,  was  binding  on  tha 
dty,  and  was  not  void  by  the  statute  of  frauds,  the  minutes  of  ths  cnmmsn 
coundl  satisfying  the  requirement  that  a  contract  not  to  bo  psrfotaMd 
within  a  year  shall  be  expressed  by  a  note  or  memorandom  in  wiWi^ 
dgned  by  the  party  to  be  charged ;  and  (8)  that  the  resolntloa  ol  JFsaaarr 
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1§,  1886,  WW  not  kn  appiopiiatioii  of  money  for  any  purptme,  leqnifing  a 
iwo-tliifdB  Tote,  Ukon  by  yeaa  and  nays,  as  required  by  Laws  of  1848»  ehapi 
189,  %  1,  the  purpose  having  been  dedded  upon  by  the  resolatkm  of  January 
96,1868. 

AcnoN  by  the  Argus  Oompany  against  the  Mayor,  Aldermen  and 
Commonalty  of  the  Oily  of  Albany  for  an  alleged  breach  of  jcon- 
tract.  The  common  council  of  defendants  on  January  26,  1863> 
adopted  the  following  resolution : 

**  Resolved,  That  the  proceedings  of  this  board  be  reported  f or, 
and  published  in,  one  daily  paper,  to  be  designated  by  th6  board 
ft  an  annual  expense  not  to  exceed  $1,000 ;  and  fliat  all  city 
advertising  be  published,  at  the  rates  prescribed  by  law  for  the  pub- 
lication of  legal  notices,  in  the  same  paper,  such  designation  to  be 
for  the  term  of  three  years ;  also,  that  all  printing  and  binding 
ohaigeable  to  the  city  be  done  by  the  proprietor  or  proprietors  of 
such  paper  for  the  like  term,  at  the  rates  current  in  the  city,  and 
that  the  chamberlain  be  and  he  is  hereby  authorized  and  directed 
to  enter  into  eontract  accordingly  with  such  proprietor  or  proprie- 
tors as  the  board  may  designate." 

This  resolution  was  adopted  by  a  vote  of  two-thirds  of  all  the 
members  taken  by  yeas  and  nays.  The  Atlas  and  Argus  was 
designated  as  the  official  paper;  and  the  resolution  and  designation 
were  entered  in  the  minute  book,  and  the  minutes  for  the  day  were 
signed  by  the  clerk  of  the  council.  On  January  27,  1863,  the 
chamberlain  entered  into  a  written  contract  witti  plaintiff,  the 
publisher  of  the  Atlas  and  Argus,  for  three  years.  On  January 
16,  1866,  the  common  council  adopted  the  following  resolution: 

**  Resolved,  That  the  Argus  be,  and  hereby  is,  designated  as  ilie 
official  paper,  in  accordance  with  the  former  resolutions  of  the  com* 
mon  council,  establishing  an  official  organ  for  the  city." 

This  resolution  was  not  adopted  by  a  vote  taken  by  yeas  and  nays, 
but  the  resolution  was  entered  on  the  minutes,  which  were  signed  by 
the  clerk.  Plaintiff  subscribed  and  filed  an  acceptance  tiiereof, 
January  27,  1866,  but  no  contract  was  made  with  the  chamberlain. 
Plaintiff  continued  to  publish  the  proceedings  of  the  common 
conncil  for  three  years  thereafter.  In  June,  1866,  the  common 
council  rescinded  its  resolution  of  January  15,  1866,  and  amended 
its  resolution  of  January  26,  1863,  striking  out  the  clause  as  to 
publication  of  its  proceedings,  and  giving  the  other  printing  pro< 
\  ided  for  to  other  papers. 
Vol.  XIV.  — 38 
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Plaintiff  oUums  to  recover  the  price  for  publiBhing  the  prooeed- 
ings  at  $1,000  per  annum,  and  the  profits  on  the  work  gi^en  to 
other  papers — in  all  about  $6,000.  The  referee  decided  that  the 
resolution  of  January  16,  1866^  would  hare  been  binding  if  it  bad 
not  been  within  the  statute  of  frauds ;  but  the  contract  was  not 
to  be  performed  within  one  year,  and  not  subscribed  by  defendants, 
and  was  void.  He  decided  that  plaintiff  was  entitled  to  recover 
the  sum  of  $105.55,  for  publishing  the  proceedings  of  the  common 
council  from  April  27,  1866,  to  June  4,  1866,  when  the  resolution 
of  rescission  was  adopted.  The  general  term  reversed  the  judgment 
and  granted  a  new  trial.     The  defendants  appealed  to  this  court 

N.  C.  Moaky  for  appellants.  The  resolutions  under  which  pUdn- 
tiff  seeks  to  hold  defendants  did  not,  without  resort  to  extrinsio 
evidence^  fix  the  terms  of  the  contract  and  the  sums  to  be  paid, 
and  were  not  binding  under  the  statute  of  frauds.  2  B.  S.  1359 
§  2 ;  Edm.  Stai  140  ;  Jones  v.  Hay,  52  Barb.  507,  508 ;  WrigU 
v.  Weeks,  3  Bosw.  372  ;  25  N.  Y.  153  ;  Siocker  v.  PcUridge,  2  Bob. ; 
Goodman  v.  Oriffiths,  1  Hurl.  &  Norm.  ,574.  The  contract  pro- 
vided for  in  the  resolution  was  not  binding  on  defendants  until 
reduced  to  writing  and  executed  by  the  parties.  Oavernor,  etc.,  v. 
Pitch,  10  Exch.  610  ;  Biggs  v.  Magruder,  2  Oranch,  143  ;  Add.  on 
Con.  (6th  Eng.  ed.)  15  ;  Wood  v.  Midgdey,  5  De  G.,  McN.  &  G. 
41.  The  passage  of  the  resolution  designating  The  Argus  as  the 
official  paper  did  not  make  an  agreement  with  its  propietors. 
Browne  on  Stat  of  Frauds,  §  354  ;  Parker  v.  Parker,  1  Gray,  409; 
Sanboi'n  v.  Sanborn,  7  id.  142-144, 146  ;  Ghranl  v.  Levan,  4  Penn. 
St  (4  Barr.)  393, 421-426 ;  Johnson  v.  Brooke,  31  Miss.  17 ;  Robinson 
V.  Cushman,  2  Denn.  153  ;  Jackson  v.  Luke,  12  Wend.  105.  The 
letter  of  acceptance  filed  by  the  plaintiff  with  the  clerk  did  not 
bind  defendants.  Bailey  v.  Ogden,  3  Johns.  396 ;  De  Beerski  r. 
Paige,  36  K  Y.  539  ;  47  Barb.  172  ;  Janies  v.  Patten,  6  N.  Y.  9. 
There  was  no  ratification  of  the  alleged  contract  Haydock  v.  Stow^ 
40  N.  Y.  370.  Part  performance  of  an  agreement  void  by  the 
statute  of  frauds  will  not  validate  it.  Jones  v.  Hay,  52  Barb.  501 ; 
Lockwood  V.  Barnes,  3  Hill,  130  ;  Bartlett  v.  Wheeler,  44  Barb.  162; 
Johnson  v.  Mulry,  4  Rob.  401.  If  the  resolution  created  an  ofllce, 
plaintiff  could  not  hold  it  and  it  could  be  abolished  at  any  time. 
People  V.  Batchelor,  22  N.  Y.  128  ;  Corp.  v.  Mayor,  5  Cow.  58& 
The  resolution  of  January  5,  1866,  was  void  because  the  yeas  and 
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nays  were  not  entered  upon  the  jonmals.  LawB  1848,  ohap.  189, 
S  1,  p.  217 ;  Morris  y.  City  of  LawrMce,  08  Maes.  210,  221 ;  Oowm, 
y.  Via.  of  W.  Troy,  43  Barb.  49 ;  McSpeddon  v.  Mayor,  7  Boew. 
601 ;  Donovan  v.  Mayor,  33  N.  T.  291 ;  Brady  v.  Ballard,  59  HL 
414.  A  ikianicipal  corporation  cannot  ratify  the  acts  of  its  officen 
•0  as  to  render  the  corporation  liable.  Oowen  t.  VUL  of  W.  Troy, 
43  Barb.  48. 

Samuel  Hand,  for  respondent  The  contract  made  by  the  adop- 
tion of  the  resolution  of  January,  1866,  was  not  Toid  under  the 
statute  of  frauds.  2  S.  S.  135,  §  2;  id.  136,  §  a  It  was  not 
necessary  that  the  memorandum  of  the  contract  should  be  in  a 
single  writing.  Broom  on  Com.  Law,  383 ;  Allen  v.  Bemiett,  3 
Taunt.  169, 178  ;  Wright  \.  Weeks,  35  N.  Y.  153,  160;  Vassar  v. 
Camp,  1  Kern.  441.  A  written  proposal,  containing  the  terms  of  a 
projected  contract,  signed  by  defendants  and  assented  to  by  {)lain- 
tiff,  is  a  compliance  with  the  statute.  Broom  on  Oom.  Law,  384  \ 
Smith  V.  Neale,  8  Eng.  C.  L.  67  ;  Reuse  v.  Pieksley,  L.  E.  (1  Exch.) 
342.  The  written  evidence  of  the  contract  was  sufQcient  to  ascer- 
tain what  the  bargain  was,  without  parol  proof.  Justice  y« 
La/Iff,  42  N.  Y.  493,  501 ;  ffoadly  v.  McLaine,  10  Taunt. 
482 ;  Ashcroft  v.  Morrin,  4  M.  &  Gr.  450.  The  clerk  of  the 
common  council  was  defendants'  agent  for  signing  these  minutes. 
Tjaws  1842,  chap.  275,  §  11.  His  signature  as  clerk  of  the  common 
coune:'.  was  sufficient  Dykers  y.  Townsend,  24  N.  Y.  57;  Fetiley 
V.  Stewart,  5  Sandf.  101 ;  Cfuue  v.  City  of  LoweU,  7  Gray,  35.  It 
was  not  necessary  to  prove  a  formal  communication  of  the  memo- 
randum to  plaintiff.  Oibson  v.  Holland,  L.  B.  (1  0.  P.)  1; 
Hawkins  v.  Holmes,  1  P.  Wms.  771 ;  Smith  v.  WxUson,  Bun.  55. 
Defendants  had  no  power  to  annul  the  contract  without  plaintiff's 
consent     Cluise  v.  City  of  Lowell,  7  Gray,  35,  36. 

FoLGBB,  J.  The  plaintiff  seeks  to  recover  upon  an  agreement 
which,  by  its  terms,  was  not  to  be  performed  within  one  year  from 
the  making  thereof.  It  can  do  so  if  the  agreement,  or  some  note 
or  memofatidum,  is  in  writing  and  subscribed  by  the  party  to  be 
charged  thereby.  2  R.  S.  135,  §  2  (as  amended,  Laws  of  1868, 
chap.  464,  p.  802),  sub.  1. 

In  this  case  the  party  to  be  charged,  and  whose  subscription  is 
needed,  is  the  defendant,  a  municipal  corporation.     It  is  plain  that 
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incL  a  defendant  can  make  no  note  or  memorandum,  nor  subscribe 
the  same,  save  by  an  officer  or  agent  thereof.  It  is  so,  also,  that  it 
ordinarily  acts  by  its  legislative  or  governing  body,  and  that  the 
action  of  that  body  is  expressed  in  the  minutes  of  its  action, 
recorded,  as  it  takes  place,  in  the  books  kept  for  that  purpose  by 
its  clerk  or  secretary.  Hence  it  is  that  its  agreements  are  rarely 
oral,  but,  pari  passu  with  the  making  of  them,  they  are,  on  the^ 
instant  of  formation,  put  into  writing,  and  thus  a  note  or  memo- 
randum of  them  is  made;  and  the  minutes  of  the  day's  doings  of 
the  body,  being  signed  by  the  clerk  thereof,  there  is  a  subscription 
of  the  note  or  memorandum,  made  by  the  party,  by  its  agent  duly 
authorized.  This  is  a  satisfactory  compliance  with  the  statute.  It 
meets  the  purpose  and  intention  of  the  law,  by  providing  an  endur- 
ing and  unchanging  evidence  of  the  agreement;  and  it  meets  it» 
letter,  for  there  is  some  note  or  memorandum  of  it  in  writing,  sub- 
scribed  by  the  party  t<>  be  charged  thereby,  the  subscription  made 
by  an  authorized  agent.  And  so  are  the  authorities.  Johnson  v. 
Trinity  Ch.  Society,  11  Allen,  123;  Thifts  v.  Plymouth  Gold  Mining 
Oo.y  14  id.  407;  Chase  v.  Oity  of  LmoMy  7  Gray,  35;  DyJee  v.  Town^ 
send,  24  N.  Y.  67. 

The  resolution  of  the  26th  of  January,  1863,  is  a  full  note  or 
memorandum  of  an  agreement  as  to  the  work  which  the  defendant 
agreed  to  have  done.  Nor  did  this  resolution  expire  by  any  lim- 
itation of  its  own,  at  the  end  of  three  years  from  its  adoption,  and 
so  require  a  new  passage  to  be  still  operative.  Until  rescinded  in 
terms,  it  was  lasting  in  its  expression  of  a  determination  by  the 
city  to  have  its  printing  done  at  certain  rates,  by  one  daily  paper 
to  be  designated  by  the  city.  It  was  this  designation  only  which 
had  a  limit  to  a  term  of  three  years.  The  resolution,  as  to  all  but 
the  party  with  whom  the  agreement  was  to  be,  was  perpetual,  unless 
rescinded  by  action  of  the  city;  and  it  needed  nothing  but  the  des- 
ignation  of  some  daily  paper,  at  the  end  of  each  term  of  three 
years,  entered  upon  the  daily  minutes,  signed  by  the  clerk,  to  do 
all  which  the  city  need  do,  to  make  a  note  or  memorandum  in 
writing,  subscribed  by  the  party  to  be  charged  thereby. 

The  resolution  of  15th  January,  1866,  also  recorded  in  the  min*^ 
utes  and  signed  by  the  clerk,  designating  anew  the  plaintifFs  daOy 
paper,  started  another  term  of  three  years.  For  the  agreem^t  mm 
already  there,  save  the  name  of  the  party  to  be  agreed  wiihy  and 
that  this  resolution  supplied. 
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Nor  did  tbia  last  resolution  need  to  be  passed  with  a  call  of  tbe 
jeas  and  nays,  and  thcj  entered  upon  the  record.  It  was  not  a  law 
or  a  resolution  involving  an  appropriation  or  payment  of  money  lor 
may  purpose.  (Laws  of  1848,  chap.  139«  p.  217,  §  1.)  The  puqiose 
was  decided  upon  by  the  former  resolution.  The  design  of  the  pro* 
vision  of  the  act  of  1848  is  to  expose  to  oocouutability  to  the  pub* 
lie  those  whd,  in  places  of  public  trust,  sanction  new  objects  and 
purposes  for  the  expenditure  of  public  money.  An  expenditure 
having  been  onoe  determined  upon,  it  does  not  again  involve  it, 
that,  by  resolution,  one  is  selected  to  do  the  work,  any  more  than 
where  an  office  under  the  city  governn^ent,  having  been  created  by 
resolution,  and  a  compensation  having  been  attached  to  it,  by  a  sub* 
sequent  resolution  one  is  named  to  fill  it. 

Nor  does  the  resolution  contemplate  that  the  chamberlain  is  to 
negotiate  for  the  publication  of  the  proceedings  of  the  board  at  a 
sum  lees  than  $1,000.  It  is  a  proposal  —  in  connection  with  the 
other  resolution,  designating  the  plaintiff's  paper  as  the  official 
organ  —  to  the  plaintiff,  to  pay  it  not  to  exceed  $1,000  for  doing 
certain  work;  the  plaintiff's  answer  is  an  acceptance  of  that  sum 
and  an  agreement  to  do  the  work  therefor.  It  is  different  from 
Ray  dock  v.  Stow,  40  N.  Y.  364.  I'hat  was  a  power  intrusted 
to  an  agent,  with  a  minimum  limit  of  price,  but  no  maximum ; 
and  hence  the  duty  of  the  agent  to  his  principal  to  obtain  more  if 
he  might.  This  is  an  offer  by  one  party  to  another,  which  the 
other  accepts  without  intervention  of  an  agent,  and  the  maximum 
oomjiensation  named  is  the  compensation  agreed  for.  Besides,  the 
direction  to  the  chamberlain  does  not  contemplate  any  change 
of  the  terms  of  the  resolution  ;  he  is  directed  to  enter  into  a  con* 
tract  accordingly y  t.6.,  in  the  terms  specified  in  the  resolution. 
Moreover,  before  the  second  resolution  of  designation,  he  has 
Already  done  his  duty  in  making  the  contract  with  which  the 
defendant  is  satisfied.  The  second  resolution,  of  January  16, 1866, 
is  an  offer  by  the  defendant  to  renew  it  for  another  term  of  three 
years ;  and  so  the  defendant  does  not  remain  free  from  obligation, 
nnder  that  resolution,  until  the  chamberlain  has  again  entered  into 
n  contract.  The  contract  which  he  was  directed  to  nmke,  express 
mg  no  more  in  fact  than  the  resolution  of  1863,  was  satis&etoiy 
to  defendant  The  defendant,  agreeing  to  the  terms  of  that 
resolution  and  contmct,  by  the  resolution  again  designating  the 
daily  paper  of  the  plaintiff,  proposed  to  it  to  renew  the  same  for 
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mother  term  of  three  years.  As  soon  as  the  plaintift  sigiiified  in 
writiiig  its  aooeptanoe  of  that  proposal,  the  oontract  was  renewed 
for  another  three  years'  term,  and,  as  we  have  seen,  was  legally 
embodied  in  writing,  and  was  subscribed  according  to  the  statate. 
A  lettei  from  a  party  to  be  charged,  specifying  the  terms  of  an 
agreement,  and  directing  an  assignment  to  be  drawn  in  accordance 
with  it,  is  a  good  memorandum  of  the  contract,  though  the 
usignment  never  be  made.  See  Smith  v.  Waison,  cited  in  Oibwn 
/•  Holland,  Law  Bep.,  1  Oom.  PL  6.  The  common  council  did 
not  contemplate  not  being  bound,  until  a  contract  other  than  the 
resolutions  and  some  acceptance  of  it  was  made.  Those  cases 
which  have  turned  on  such  point  haye  been  where  a  further  con- 
tract was  needed  to  express  the  details  of  the  bargain,  where  those 
had  yet  to  be  arranged  between  the  parties. 

Nor  does  the  fact  that  the  rates  for  printing  and  binding  are  not 
expressed,  but  reference  is  made  to  something  outside  of  the  con* 
tract,  and  which  must  be  established  by  parol  testimony,  invalidate 
the  contract  This  contract  is  not  so  much  open  to  objection  for 
this  cause,  as  if  no  price  was  expressed,  nor  referenoe  made  to  any 
thing  by  which  it  might  be  determined,  and  the  parties  were  left 
to  proof  of  a  quatUum  meruit.  Yet,  in  such  case,  a  memorandum 
has  been  held  to  be  in  compliance  with  the  statute.  Hoadley  t» 
MeLaine,  10  Bing.  482 ;  Asheroft  t.  Morrin,  4  IL  &  O.  450. 
The  first  resolution  does  not  require  that  the  chamberlain  ascer- 
tain what  the  current  rates  are,  when  he  enters  into  his  oontracty. 
and  make  them  the  rule  of  compensation  the  three  years  through* 
What  he  is  to  do,  if  he  does  aught,  is  to  put  into  his  odntraot  th» 
phrase  of  the  resolution.  For  the  designation  and  the  contract  is 
for  three  years ;  and  the  rates  current  at  the  beginning  of  the  ten» 
may  be  quite  difFerent  from  those  current  in  any  other  part  thereof. 
Yet  it  is  for  the  rates  current  in  the  city,  at  any  time  and  at  all 
times  through  the  term  of  three  years,  that  the  defendant  contracts, 
willing  to  pay  its  designated  oflScial  paper  so  much  and  no  more, 
and  asking  work  for  no  less  than  at  the  terms  current  for  the  same' 
serrice,  in  the  city  where  the  work  is  done,  from  time  to  time. 

Nor  is  the  idea  that  there  was  no  delivery  to  the  plaintifF  of  the 
resolution  of  1866,  one  that  can  prevail.  There  had  once  been 
delivery  of  the  same  agreement  and  performance  of  it  by  both 
parties.  It  was  not  changed.  The  resolution  of  1866  was  but 
a  proposal  to  the  plaintiff   to  renew  it.      It  was  adopted  16th 
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Jttnuary,  1866.  The  first  term  of  three  Tears  did  not  end  until 
26th  January^  1866.  Until  that  day^  under  the  first  contract,  all 
proceedings  of  the  common  council  were  reported  for^  delivered  to, 
and  published  in,  the  paper  of  the  plaintiff.  The  resolution  of 
January,  1866,  at  once  on  its  passage,  was  reported  for  and  delivered 
to  the  plaintiff,  to  the  knowledge  of  the  defendant's  agents.  Nor 
is  it  always  needed  that  there  be  delivery  to  the  other  contracting 
party,  to  bind  the  one  who  is  sought  to  be  chaiged  by  the  note  or 
memorandum.  Whore  one,  by  his  i^nt,  has  dealt  with  another, 
a  written  communication  to  the  agent,  reciting  the  term  of  the 
agreement  made  by  the  agent  with  that  other,  and  ratifying  the 
same,  will  answer  the  statute.  GHb9on  v.  Holland,  supra*  And  so 
will  a  written  communication  to  the  other,  expressive  of  the  terms, 
yet  repudiating  an  obligation.  Bailey  v.  Sweeting,  0  C.  B.  (N.  8.) 
843.  The  plaintiff  did  accept  the  proposal  for  a  renewal,  by  filing 
its  written  acceptance  with  the  clerk  of  defendant  The  clerk  had 
no  authority  to  make  a  contract  or  to  assent  to  a  proposition  for 
one.  But  he  was  the  custodian  of  the  papers  of  the  common  coun* 
cil,  and  an  organ  of  communication  between  it  and  those  not  mem- 
bers of  it  It  also  accepted  it,  by  acting  under  it  to  the  knowledge 
and  with  the  assent  of  defenduit's  agents.  SmUh  v.  Neale,  2  0.  B. 
(N.a)6«. 

The  plaintiff  has  a  good  cause  of  action  on  the  oontraot ;  bnl 
for  the  reason  given  by  the  general  term,  it  was  pr<^r  that  tliero 
should  be  a  new  trial,  rather  than  judgment  absolute  ordered  in 
that  court  But  there  being  a  stipulation  under  the  eleventh  sec- 
tion of  the  Code  on  appeal  to  this  court,  the  order  of  the  general 
term  should  be  affirmed,  and  judgment  absolute  for  the  plaintiff. 

All  ocmoar,  ezoept  Oboysb  and  Bapallo,  JJ.,  dissenting. 

Judgment  aocordinglg. 
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ITlien  %  pol^j  of  fire  Ineonnoe  !e  forfeited  \ff  %  change  In  tlie  tltleof  th» 
insoied  profeitj.and  the  agent  of  the  inaoren  informe  the  person  for  whoM 
benefit  the  policy  was  ieeaed,  tliat  the  policy  will  be  allowed  to  8tand»  the 
inaoren  cannot,  after  a  loee  by  fire,  elect  to  declare  the  policy  void. 

Ptaintiff,  who  had  a  mortgagee  interest  in  property,  applied  to  defendant's 
agent  for  an  insorance  thereon.  The  form  of  the  policy  was  left  to  the 
judgment  of  the  agent,  who  made  oat  a  policy  to  the  mortgagors,  payable 
to  plaintiff  in  case  of  loss.  The  policy  contained  a  condition  that  a  change 
in  the  title  of  the  property,  withoat  defendant's  written  consent,  wonld 
avoid  the  policy.  The  mortgage  was  subeeqaently  foredoeed  and  plain- 
tifir  became  the  porchaser.  Plaintiff  informed  the  agent  of  the  change  la 
title,  and  was  told  that  the  policy  might  stand.  A  loss  by  fire  having 
occnrred,  hM^  that  defendant  was  liable  on  the  policy. 

Where  proofs  of  loes  are  prepared  in  conformity  with  the  direction  of  an 
insaranoe  company's  agent  and  sabmitted  to  the  company,  which  retains 
them  for  several  days  and  then  sends  a  general  notice  to  the  person  claim- 
ing ander  the  policy  that  the  proofs  are  defective,  withoat  specifying  in 
what  particalar,  additional  proofs  need  not  be  famished. 

Action  by  Eagene  B.  Pratt  against  the  New  York  Gentral 
Ingurance  Oompany  upon  a  policy  of  fire  insurance.  Plaintiff  hay* 
ing  a  mortgage  on  certain  property  applied  to  defendant's  agent  for 
an  insurance  upon  bis  interest  The  form  of  the  policy  was  left 
to  the  judgment  of  the  agent,  who  made  out  the  policy  in  form  to 
the  owners  of  the  property,  ^'  loss,  if  any,  payable  to  E.  B.  Pratt» 
as  his  interest  may  appear.'*  The  premium  was  paid  by  plaintiff. 
The  policy  contained  a  clause,  that  if  there  was  any  change  of  title 
or  foreclosure  of  a  mortgage,  without  the  consent  of  the  company 
indorsed  thereon,  the  insurance  should  immediately  cease.  In  case  of 
claim  for  loss  made  payable  to  another  party  as  collateral  seourityi 
proof  of  loss  was  to  be  made  by  the  party  originally  insured. 

The  mortgage  was  afterward  foreclosed  and  plaintiff  became  the 
purchaser  of  the  mortgaged  premises.  He  then  gave  notice  of  the 
change  in  title  to  defendant's  agent,  who  said  that  the  policy  might 
tftand  as  security  for  plaintiff's  interests,  and  that  the  proper  entries 
would  be  made  in  the  books.  The  next  night  the  insured  property 
was  burned.     The  mortgagors  declined  to  furnish  proofs  of  loss ; 


JAJS'UAKV  TERM,  18?4.  ^ 

Pratt  ▼.  New  York  Central  Inaurance  Compaaj. 

plaintiff  procured  a  blank  of  the  agenty  and  nnder  his  instmctioni 
made  ont  the  proofs.*  These  proofs  were  reoeived  by  defendant 
May  26,  1871 ,  and  retained  by  it.  On  Jane  6,  1871,  defendant 
notified  plaintiff  that  the  proofs  were  not  in  oonformiiy  with  cbe 
policy  and  wonld  not  be  recognized  as  proofiB.  No  additional  proofs 
were  made.  The  trial  was  withoi^  a  jury  and  plaintiff  obtained 
judgment,  which  was  affirmed  at  gen%ral  term.  Defendant  appealed 
to  this  conrt. 

W.  E.  Hughitt,  for  appellant.^  Plaintiff  was  only  defendant's 
agent  to  receive  the  insurance  money  and  accoont  to  the  mortga- 
gors. FHnk  V.  Hampden  Ins.  Co.,  45  Barb.  384.  The  additionfd 
insurance  procured  by  the  mortgagors  avoided  this  policy  by  its 
terms,  Gilbert  t.  Phmnix  Ins.  Co.,  36  Barb.  372  ;  Bigler  v.  N.  T. 
€.  Ins.  Co.,  22  N.  Y.  402  ;  Orosvenor  v.  Ai.  Ins.  Co.,  17  id.  391, 
401  ;  43  id.  389.  By  consenting  to  the  sale,  defendant  did  not 
waive  the  forfeiture  on  account  of  the  other  insurance  by  the  mort- 
gagors, of  which  it  had  no  knowledge  or  notice.  Smith  v.  Sar.  Co. 
M.  F.  Ins.  Co.,  3  Hill,  608 ;  22  N.  Y.  402.  Knowledge  of  the 
matter  claimed  to  be  waived  is  a  prerequisite  to  waiver.  45  N.  Y. 
138,  149 ;  46  Barb.  333 ;  30  id.  580 ;  37  id.  29  ;  38  id.  402,  569 ; 
4  BoBW.  188,  and  cases;  7  Hill,  49 ;  Phil,  on  Ins.,  chap.  9,  §  13 ; 
32  Conn.  31 ;  7  Johns.  227 ;  5  Barb.  339,  359 ;  5  Duer,  507  ;  46 
K.  Y.  413 ;  2  Abb.  (N.  S.)  199,  and  cases  cited ;  48  Barb.  148. 
Plaintiff  is  bound  by  his  proofs  of  loss.  1  Bosw.  514.  Defendant 
gave  plaintiff  due  notice  that  his  proofs  were  defective.  OomeU  ▼. 
Le  Roy,  9  Wend.  163 ;  PhiL  on  Ins.  1813  ;  KimhaU  v.  Ham.  Ins. 
€o.,  8  Bosw.  503. 

L.  C.  Gardner,  for  respondent.  The  acts  of  the  agent's  derk 
were  binding  on  the  company.  Bodins  v.  Ex.  F.  Ins.  Co.,  51  N.  Y. 
117.  Defendant  became  the  insurer  of  plaintiff  from  the  time  he 
receive<1  the  consent  from  the  clerk  of  defendant's  agent  Fish  v. 
Vottenet,  44  N.  Y.  538 ;  Sherman  v.  Nia.  F.  Ins.  Co.,  46  id.  526 ; 
Wilson  V.  Hill,  3  Met  66 ;  Foster  v.  Ex.  Ins.  Co.,  8  Gray,  219 ; 
Flanders  on  F.  Ins.  317.  Even  if  the  clerk  acted  without  authority, 
there  was  a  ratification  by  defendant's  agent  and  secretary. 
Buchanan  v.  West.  Ins.  Co.,  5  Alb.  L.  J.  334 ;  Benedict  v.  Smith, 
10  Paige,  126  ;  Brigham  v.  Peters,  1  Gray,  139  ;  Bauth  v.  Thamfh 
son,  13  East,  274  ;  4  Edm.  1 ;  Pars,  on  Con.  46,  47,  70, 72 ;  Jf.  H. 
DO.  Bridge  v.  Phmix  Bk.,  3  N.  Y.  166 ;  Vienna  v.  Bmrkkg,  8  Oow 
Vol.  XIV.  —  39 
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881 ;  CUirnss  v.  Sleeker,  12  Johns.  300 ;  Johnson  v.  Jones,  4  Barb. 
369.    Parol  insurbace  is  good.     JBttis  v.  Alb.  City  F.  Ins.  Co.,  50 
N.  Y.  402  ;  Fish  v.  CoUenet,  44  id.  538 ;  4  Lans.  433  ;   Trustees, 
etc.,  Y.   Brooklyn  F.  Ins.  Co.,   19  id.   306 ;    Audvhon  v.  Eo^  F. 
Ins  Co.,  27  id.  216;    Rockwell  v.   Hart.   F.   Ins.   Co.,  4  Abb. 
179;  Post  V.  JEtna  F.   Ins.    Co.,   43  Barb.  251 ;  Rhodes  v.  R 
R.    Pctss.   Ins.    Co.,    5  Lans.   71.      The  second   insurance  was 
void  on  account  of  plaintiff's  policy  and  could  not   affect   it 
Jackson   v.    Mut.   Ins.    Co.,  23  Pick.  48;    Clark  v.  New  Eng. 
Ins.   Co.,   6  Cush.  342  ;    Oale  v.    Belknap  Ins.  Co.,  41  N.  H. 
170 ;   PhUbrook  v.  N.  Eng.  Mut.  Ins.  Co.,  37  Me.  137  ;  Jackson  r. 
Farmets^  Ins.  Co.,  5  Qray,  62  ;  Stacy  t.  Frank.  Ins.  Co.,  2  W.  &  S. 
606  ;  Eandy  v.   U.  MtU.  F.  Ins.  Co.,  4  Al.   (Mass.)  217  ;    Schenck 
T.  Mercer  Co.,  Ins.  Co.,  4  Zab,  447  ;  Hubbard  t.  Hart.  F.  Ins.  Co., 
33  Iowa,  328 ;  8  Alb.  L.  J.  53 ;  Mursey  v.  Atlas  Mut.  Ins.  Co.,  14 
N.  Y.  79 ;  Flanders  on  F.   Ins.  49,   50,   and  cases  cited.    The 
second  policy,  having  been  declared  Toid  and  canceled,  could  not 
affect  plaintiff's  policy.     Potoer  v.  Ocean  Ins.  Co.,  19  La.  28 ;  N.  J?. 
F.  (6  M.  Ins.  Co.  v.  Schettler,  38  111.  166  ;  Schmidt  v.  Peoria  M.  dt 
F.  Ins.  Co.,  41  id.  166  ;  Ins.  Co.  of  N.  A.  v.  McDowM,  60  id.  120  ; 
Morrison  v.  Tenn.  M.  di  F.  Ins.  Co.,  18  Me.  262;  Obermeyer  v. 
Globe  Mut.  F.  Ins.  Co.,  13  id.  44 ;  Mitchell  y.  Lye.  M.  Ins.  Co,,  51 
Penn.  St  409  ;  1  Phil,  on  Ins.  (5th  ed.)  478 ;  Flanders  on  Ins.  5Q> 
and  crises  cited.     If  plaintiff's  proofs  were  defectiye  they  should 
have  been  returned  at  once,  or  notice  of  the  defects  should  hare 
been  specifically  and  promptly  pointed  out.     Bodle  y.  Chenango 
Co,.   Mut.    Ins.  Co.,  2  N.  Y.   58;    O'Nea  v.   Buff.  F.  Ins.  Co., 
3  id.  128 ;  Kernochan  v.  N.   Y.    B.  Ins.  Co.,  11  id.  439 ;    Bum- 
sted  V.  Div.  Mut.  Ins.  Co.,  12  id.  81  ;  ^tna  Ins.   Co.  v.  Tyler,  16 
Wend.  402  ;  G" Conner  t.   Hart.  F.  Ins.  Co.,  25  id.  374;  Pew/  y. 
JStaa  Ins.  Co.,  43   Barb.  351.    The  proofs  of  loss  were  made  as 
directed  by  defendant's  secretary,  and  defendant  is  estopped  from 
objecting  to  their  sufficiency.    Frost  v.  Sar.  Mut.  Ins.  Co.,  5  Den. 
54  ;  Carpenter  v.  Stillwell,  11  Wend.  73.    The  findings  of  facts  are 
conclusive.     Loeschigk  v.  Peck,  3  Rob.  700 ;  Foot  v.  Roberts,  7  id. 
17  ;  Ritter  v.  Ctishman,  id.  294  ;   Hatch  v.  Fogerty,  id.  488.     It  ie 
not  error  for  the  court  to  omit  to  state  in  its  findings  all  the  foots 
material  to  the  issue.    Manley  v.  Ins.  Co.  of  N.  A.,  1  Lans.  SO ; 
McKeon  v.  See,  4  Bob.  449  ;  Ashley  v.  Marshall,  M  N.  Y.  4M ; 
Smith  V.  Coe,  20  id.  666. 
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AKDBBWBy  J.  There  are  no  exceptions  to  the  admission  or  rejeo- 
tion  of  evidence  relied  upon  for  the  reyersal  of  the  j  ...dgment.  The 
action  was  tried  by  the  court  without  a  ]ury.  The  judge  made  a 
finding  of  facts,  and  found  as  a  conclusion  of  law  that  there  was  a 
valid  contract  of  insurance  between  the  parties  at  the  time  of  the 
loss  by  fire  of  the  insured  property.  There  was  no  request  to  make 
other  or  additional  findings  of  fact ;  and  the  only  question  open  to 
the  appellant  on  this  appeal  is  whether,  upon  the  facte  found  or 
which  might  have  been  found  from  the  evidence  in  favor  of  the 
plaintiff,  the  conclusion  of  law  was  justified.  Carman  v.  PuUt,  21 
N.  T.  547  ;  Orant  v.  Morse,  22  id.  323 ;  Meyer  v.  Amidan,  45  id. 
169.  This  consideration  disposes  of  the  principal  question  argued 
by  the  appellant's  counsel  in  the  brief  submitted  by  him,  viz. :  that 
the  consent  of  the  defendant,  after  the  title  to  the  property  vested 
in  the  plaintiff  by  the  foreclosure,  to  continue  the  policy  in  force 
for  his  benefit,  was  inoperative,  and  did  not  bind  the  defendant,  for 
the  reason  that  it  was  given  in  ignorance  of  the  forfeiture  incurred 
by  Tallen  &  Oo«,  by  their  having  procured  additional  insurance, 
without  notice  to  the  defendant  and  in  violation  of  the  terms  of  the 
policy.  The  fact  that  such  additional  insurance  was  procured  is 
not  found,  nor  is  it  in  any  way  adverted  to  in  the  findings  of  the 
jndge,  and  the  rule  is  well  settied  that  this  court  will  not  look  into 
the  evidence  to  see  if  any  facts  were  proved,  which,  if  found,  would 
subvert  the  judgment. 

The  policy  in  question  was  issued  upon  the  application  of  the 
plaintiff,  and  he  paid  the  premiuuL  He  had  at  the  time  an  interest 
as  mortgagee  in  the  insured  property.  The  nature  of  his  interest 
was  stated  to  the  defendant  when  the  application  was  made,  and 
the  form  of  the  policy  was  left  to  the  judgment  of  the  defendant's 
agent  It  does  not  appear  that  the  plaintiff  was  acting,  in  procur- 
ing the  policy,  as  agent  for  or  at  the  instance  of  Tallen  &  Co.,  the 
owners  of  the  property.  They  were  named  in  the  policy  as  the  per- 
sons insured,  but  the  loss,  if  any,  was  by  its  terms  payable  to  the 
plaintiff  as  his  interest  might  appear,  and  his  mortgage  interest 
was  much  greater  than  the  amount  insured.  The  policy  was 
delivered  to  him,  and  he  retained  it  in  his  possession  until  after  the 
fire. 

The  question  arises,  whether  the  parol  consent  of  the  company, 
after  the  title  to  the  insured  property  vested  in  the  plaintiff  by  the 
(oredosnre,  that  the  policy  should  continue  in  force  for  his  benefit, 
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confirmed  it  as  a  valid  subsisting  contract,  notwithstanding  &e 
provision  in  the  policy  that  npon  a  change  of  title  to  the  property^ 
by  foreclosure  or  otherwise,  the  insurance  should  ''immediately 
cease.''  I  think  that  it  cannot  be  held  that  the  retention  of  the 
premium,  paid  on  efFecting  the  insurance,  furnished  a  considera- 
tion for  renewing  and  continuing  the  contract  of  insurance  after  it 
had  been  avoided  by  the  act  of  the  insured.  The  policy  had 
attached,  and  the  risk  had  been  assumed  by  the  defendant,  liable 
to  be  terminated  by  the  occurrence  of  certain  events  specified  in 
the  policy.  If  it  was  terminated  pursuant  to  any  condition  in  the 
policy,  and  without  fault  of  the  defendant,  the  whole  premium 
was  earned,  and  the  insurer  had  a  legal  right  to  retain  it,  although 
the  whole  term  fixed  for  the  running  of  the  policy  had  not  elapsed. 
Shaw,  Ch.  J.  Felton  v.  Brooks,  4  Cush.  207.  It  is  not  like  the 
cases  cited  where  the  policy  was  void  in  its  inception,  and  no  risk 
had  been  incurred  by  the  underwriter ;  nor  is  it  the  case  of  the 
modification  of  a  contract,  which  at  the  time  was  mutually  obliga- 
tory. Fish  V.  CoUenety  44  N.  Y.  538 ;  Shearman  v.  The  Niagara 
Fire  Ins.  Co.,  46  id.  526  ;  2  PhiL  on  Ins.,  §  1819.  But  clauses  of 
forfeiture  and  avoidance  are  for  the  benefit  of  the  party  in  whose 
fkvor  they  are  made,  and  he  may  insist  upon  them  ot  not,  at  his 
election.  2  Am.  Lead.  Gas.  306,  and  cases  cited  ;  Clark  v.  JofkeSf 
1  Denio,  516.  In  many  cases  the  party  who  could  insist  upon  the 
forfeiture  of  a  contract,  and  who  could  elect  to  abandon  it»  has  an 
interest  to  waive  the  forfeiture,  and  treat  the  contract  as  subsist- 
ing, notwithstanding  the  failure  of  the  other  party.  In  this  cads^ 
the  defendant  elected  to  continue  the  insurance  in  force  for  the 
benefit  of  the  plaintiff,  who  had  paid  the  premium,  and  for  whose 
immediate  benefit  the  policy  was  issued,  and  who  was  entitled  to 
the  insurance  money  in  case  of  loss,  and  the  company  could  not. 
afterward,  and  after  a  loss  had  occurred,  abandon  its  election,  to 
the  prejudice  of  the  plaintiff.  The  plaintiff  may  have  been,  and 
upon  the  evidence  it  is  probable  that  he  was,  prevented  from  pro- 
curing other  insurance,  relying  upon  the  assurance  of  the  def^id- 
ant  that  the  policy  should  remain  in  force.  It  was  the  natural 
result  of  the  defendant's  act,  and  I  am  of  opinion  that  the  case 
is  within  the  reason  upon  which  the  doctrine  of  equitable  estoppel 
is  founded,  and  that  the  defendant  is  precluded  from  averring 
the  want  of  oonsideration  for  the  agreement  to  oontinue  the  polioyf 
or  from  insisting  upon  the  previous  forfeiture.    FHei  r.  Saratoga 


JANUABY  TERM,  1874,  30tj 


W(X)d8  ▼.  People. 


Mut  Ins.  Co.,  5  Denio,  154,  and  cases  cited ;  Wolfe  t.  Security  F. 
Ins,  Co.,  39  N.  Y.  53 ;  Atlantic  Ins.  Co.  v.  Ooodatt,  35  N.  H.  328. 

The  proofs  of  loss  were  prepared  in  conformity  with  the  direction 
of  the  defendant's  agent  and  secretary,  and  were  retained  by  the 
defendant;  and  under  the  circnmst^oes  the  plaintiff  was  not 
bound  to  tarnish  additional  proofs  upon  a  general  notice  by  the 
company,  without  specification  of  the  points  in  respect  to  which 
they  were  deemed  defective. 

The  judgment  should  be  affirmed,  with  costs* 

AUooncur. 

JudgmmU  aflrmed. 


WoODSy  plaintiff  in  error,  t.  PlOfUL 

'06  V.  T.  Oi.) 

Raipe'^etidmce  of  unehtutUif  qf  eampimbmni, 

Vpoa  the  trUl  of  an  indictment  for  rape,  evidenoe  of  tlie  wmJMMimy  el  the 

enmplminant  is  oompetent  upon  the  question  of  eoneent. 
On  a  trial  of  W.  for  a  rape  npon  M.,  A^M  that  eTidenoe  was  admlMlble  to  show 

that  M.  was  in  the  habit  of  reeeiTing  men  at  her  dwelling  for  promlaeaons 

intercourse.    (See  n€ie,p,  811) 

Indiotment  against  Peter  Woods  for  an  alleged  rape  upon  Mrs. 
Milleay.  The  opinion  states  the  case.  There  was  a  verdict 
against  the  accused,  and  the  judgment  thereon  was  affirmed  at 
general  term.    He  then  appealed  to  this  court. 

William  F.  Kintsing,  for  plaintiff  in  error.  It  was  error  to 
exclude  the  testimony  offered  by  the  prisoner  that  the  prosecutrix 
was  in  the  habit  of  receiving  men  in  her  rooms  for  the  purpose  of 
promiscuous  intercourse.  1  Hale's  P.  0.  635;  People  v.  Jacksany 
3  Park  Or.  397;  People  v.  Jforrison,  1  id.  625;  Peopb  t.  Woodin,  id. 
16;  People  v.  Quin,  50  Barb.  128;  People  v.  AiioU,  10  Wend.  102; 
Boecoe's  Or.  Ev.  708;  1  East,  444,  445;  Bex  j.  Barker,  8  Oanr.  ft 
P.  589;  Rex  v.  MarHn,  5  id.  562;  2  M.  &  R  512. 

Benj.  K.  Phelps,  District  Attorney,  for  defendants  in  enroi: 
Plaintiff's  exception  to  the  exclusion  ol  evidenoe  offered  as  to  {h< 
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nnchartity  of  Mm  MUleay  is  nnayailable  on  appeal,  because  the 
oiler  was  not  in  the  proper  form.  Hbsley  y.  Blacky  28  N.  Y*  438, 
444;  33  Barb.  836;  First  Baptist  Church  t.  Brooklyn  Fire  Insur- 
ance Co,,  23  How.  468.  Proof  of  the  general  reputation  of  the 
prosecutrix  for  chastity  was  not  proper.  2  Bish.  Or.  Pr.  965;  Peo- 
pie  y.  Jackson,  3  Park.  Or.  391,  oYermling  People  t.  Aibott,  19 
Wend.  192;  Boscoe's  Or.  Ev.  963,  978;  3  Oreenlf.  Et.  214;  1  FhiL 
Et.  (7th  Am.  ed.)  176;  1  Buss,  on  Or.  690;  Ohitty's  0.  L.  812; 
1  Starkie  on  Et.  700. 

Oboteb,  J.  Upon  the  trial  the  prisoner  offered  to  prove  by 
seven  witnesses  that  the  complainant  was  in  the  habit  of  receiving 
men  there  for  the  purpose  of  promiscuous  intercourse,  and  for 
liquor  especially.  This  evidence  was  objected  to  by  the  prosecution 
and  rejected  by  the  court,  to  which  an  exception  was  taken  by  the 
counsel  for  the  prisoner.  The  evidence  previously  given  shows  that 
the  place  intended  by  the  offer  where  she  was  in  the  habit  of  receiv- 
ing men  for  the  purpose  specified  was  where  she  dwelt,  known  as 
'^  the  Banch/'  and  that  the  liquor  especially  was  intended  to 
include  the  practice  of  the  men  so  going  there  of  taking  liquor 
with  them,  of  which  the  complainant  partook  to  great  excess  during 
such  visits. 

Upon  the  assumption  that  the  plaintiff  in  error  had  intercourse 
with  the  complainant,  as  to  which  tlie  testimony  was  oonfiicting, 
the  further  issue  was  whether  he  ravished  her  by  force,  or  whether 
she  assented  to  such  intercourse.  Upon  this  issue  all  the  author- 
ities concur  in  holding  that  evidence  showing  that  the  char- 
acter of  the  prosecutrix  for  chastity  was  bad  is  competent,  and 
this,  for  the  reason  that  it  is  more  probable  that  an  unchaste  woman 
assented  to  such  intercourse  than  one  of  strict  virtue.  The  evi- 
dence is  received  upon  this  ground,  and  not  for  the  purpose 
of  impeaching  the  general  credibility  of  the  witness.  Evidence 
showing  that  the  prosecutrix  has  on  a  previous  occasion  had 
connection  with  the  accused  is  competent,  and  this  for  the  reason 
that  havicg  done  this  shows  a  probability  that  she  did  not  resist 
but  consented  to  that  charged  in  the  indictment  In  Rex  v.  Barker , 
14  English  Oommon  Law,  467,  it  was  held  that  the  prosecutrix 
might  be  asked,  with  a  view  to  contradict  her,  whether  she  was 
not  on  a  specified  day  after  the  alleged  offense  walking  in  High 
street,  Oxford,  looking  out  for  men,  and  the  further  question^ 
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whether  apon  another  specified  day,  after  the  alleged  offenBe,  she 
was  not  walking  in  High  street  with  a  woman  reputed  to  be  a 
oommon  prostitute.  This  evidence  was  competent^  not  for  the 
purpose  of  impeaching  the  general  credibility  of  the  witness,  but 
proper  for  the  consideration  of  the  jury  upon  the  question  whethei 
she  assented  to  the  intercourse  with  the  prisoner.  Under  these 
authorities  it  is  entirely  clear  that  the  evidence  offered  by  the 
accused  was  competent.  The  number  of  witnesses  by  whom  he 
proposed  to  prove  the  fact  was  immaterial.  It  was  competent  for 
him  to  prove,  by  any  one  knowing  the  fact,  that  the  prosecutrix 
was  in  the  habit  of  receiving  men  at  her  dwelling  for  promiscuous 
intercourse  with  them,  and  the  weight  of  such  testimony  was  in  no 
respect  impaired  by  the  further  fact  that  the  men  so  received  took 
liquor  with  them  on  these  occasions,  of  which  they  and  she  partook 
to  great  exoess.  The  testimony  offered,  if  true,  would  hi^ve  shown 
the  complainant  to  be  a  common  prostitute ;  proof  more  satisfac- 
tory than  that  of  a  bad  general  reputation  for  chastity.  The  trial 
court,  as  well  as  the  general  term,  regarded  the  offer  as  nothing 
more  than  that  of  proof  of  some  particular  acts  of  lewdness.  But 
it  was  much  more.  It  was  an  offer  to  show  by  direct  evidence  not 
only  this,  but  that  the  complainant  was  a  common  prostitute  and 
in  ike  habit  of  plying  her  vocation  at  the  place  where  she  dwelt. 
Whether  evidence  of  particular  acts  of  criminality  by  the  prosecu* 
trix  is  competent,  is  a  question  upon  which  the  authorities  differ, 
but  one  not  necessary  to  determine  in  this  case.  In  the  People  v. 
Abbot,  19  Wend.  192,  such  proof  was  held  to  be  admissible.  In 
the  People  v.  Jackson,  3  Parker's  Or.  397,  it  was  held  incom- 
petent The  authorities  are  all  cited  and  ably  examined  in  the 
opinions  in  these  cases  by  Oowbn,  J.,  in  the  former,  and  by  S.  B. 
Strong,  J.,  in  the  latter.  See  also  Boscoe's  OrinL  Ev.  810. 
When  a  determination  of  this  question  by  this  court  shall  be  neces« 
sary  to  a  disposition  of  the  case  before  it,  it  will  be  considered  and 
decided. 

The  judgment  appealed  from  must  be  reversed  and  a  new  trial 
ordered. 

All  concur. 

Judgment  revereed. 

HoTB.~OiithteqiMi>fam  WlMurtoniayiCICHm.  L.,t  1151);  **Ib  BagUuid  It  was  fbrmerfj 
held  tliat  thto  d0een<iaiit  ml^t  Impeaoh  the  diameter  of  the  ptoaocutibt  tor  general  clui» 
tity  bj  general  evidence  bat  not  bj  particalar  acta.  R,  t.  CTarfre,  S  Stark.  941.  So  far  wai 
thia  Ttew  f«iuhed  that  It  was  held  that  th^  wltnesR  was  not  bound  to  say  whether  she  luuf 
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fcedeonnectioii  with  othT  men,  or  with  >  partlDiiIar  penoo  nuned;  and  that  evidaooe  off 
harhttfinff  had  noli  oonnection  was  InadmiHiUa  JL  ▼.  tfodgHm,  B.  ft  B.  til.  8lBoe 
then,  howerar,  the  wftaen  was  required  to  aasver  whether  ahe  had  not  had  ^ohmtaiy  con- 
Dection  with  the  prisoner  on  a  prerioiifl  occasion.  ii.lT.  Martin,  •  C.  ft  P.  MS;  though* 
upon  her  denying  that  she  had  prerloas  oonnectJop  with  third  perMMis,  it  is  now  settled  evi- 
dence cannot  be  received  to  contradict  her.  R.  t.  CotkfofU  10  C9ox*S  C.  a  K7;  B,  ▼.  Hoiiii«8» 
18  id.  187.  So  independent  evidenoe  Is  admisslbie  to  show  that  the  proeecotriz  had  had  m 
prior  Toluntary  connection  with  the  defendant.  R  ▼.  Atpltii0aQ»  9  Stark.  Er.  700.  It  has 
^Ten  been  held  admissible  to  ask  the  prosecatriz  whether  a^t«r  the  alleged  rape  she  had  noe 
been  on  the  town.    R.  t.  Borlcer,  8  a  ft  P.  668.*^ 

In  Vermont  a  question  to  the  proseontrix  whether  she  had  not  had  gomiefltiop  with  other 
men  was  held  competent  8taU  ▼.  JbAnaoa,  88  Vt.  618;  ataU  ▼.  Assd,  88  id.  417.  So  ia 
North  OaroUna,  State  ▼.  Mmrau.  88  N.  a  81.  Bat  in  MssiBriiiwiHs.  New  Hampshlie, 
Indiana,  Missouri  and  Ohio  the  evidenoe  is  eonflned  to  general  diaraoter.  Gbmmofiipwittl^ 
V.  JicgomlOS  Maes.  608;  JfeCbmhsT.  Stats,  8  Ohio  8t  648;  mtoon  ▼.  iStote.  18  lad.  8M; 
V.  Jbfiftiwr, «  V.  H.  88;  AMs  V. CfMVf^  «|d.  188;  fiUrtiT.  Ifhttf  86 ]la 880.^1 


Fbokb  09  rtl  JuDflOK  T.  Tbacbmu,  appdlmt 

«6H.T.866J 

k  eertlfleate  of  eleoHoii  to  an  olBoe  is  onlj  pritna  fstots  OTidenoe  of  title; 
If  the  letaniB  are  shown  to  be  falee,  the  inenmbent  most  establlah  big  tUlt 
hf  other  proof,  or  sabmit  to  Judgment  of  oneter. 

la  an  action  in  the  nature  of  a  quo  toarranio  agidnst  the  incumbent  of  •■ 
office,  brought  in  the  name  of  the  people  on  the  relation  of  a  candidate  far 
an  office  who,  according  to  the  returns,  receired  less  votes  than  the  defend* 
ant,  hM  (1)  that  the  returns  having  been  shown  to  be  false,  the  burden  wM 
on  the  defendant  to  eetabUah  his  title  to  the  office  by  other  proof  than  his 
certificate  of  election ;  (2)  that  on  ftdlure  to  do  this.  Judgment  of  onflter 
should  be  rendered  against  defendant ;  but  (8)  that  the  relator  was  bound 
to  show  affirmatiyely  that  he  was  entitled  to  the  office  in  order  to  obtals 
Judgment  to  that  elTect. 

AonoN  in  the  nature  of  a  quo  warranto  by  the  People  on  tdatio8i 
of  Edmund  L.  Judson  against  George  H.  Thacber,  to  try  ibe  tifle 
of  defendant  to  tbe  office  of  mayor  of  tbe  city  of  Albany.  By  the 
official  canvass  and  the  returns  of  an  election  for  mayor,  held  on 
the  second  Tuesday  in  April,  1872,  it  appeared  that  defendant 
reoeiyed  6,588  votes,  the  relator  6,387  votes,  and  one  MoOarfy 
2,157  votes.  Defendant  received  the  oertiflcate  of  election,  and 
wect  into  possession  of  tbe  offioe.  The  plaintiff  alleged  frauds  and 
bm^larities  in  the  southern  district  of  the  fourth  mod.    Tha 
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remaiziing  facts  appear  in  the  opinion.  The  judgment  was  in  favoi 
of  defendant  The  general  term  reyersed  the  judgment  and  gran  bed 
a  new  trial.    Defendant  appealed  to  this  court. 

Matthew  Hale  and  Samuel  Handy  for  appellant.  Mere  irregu- 
larities in  the  conduct  of  an  election  or  canrass,  which  do  not 
affect  the  fairness  or  change  the  result,  do  not  invalidate  an  elec- 
tion or  return.  People  v.  Cooky  4  Seld.  67 ;  People  v.  McManus, 
80  Barb.  620;  Ex  parte  Heathy  3  Hill,  42.  The  best  evidence  as 
to  how  a  man  votes  is  the  ballot  itself.  Parol  proof  to  vary  the 
return  was  improper.  People  v.  Saxton^  22  N.  Y.  309 ;  27  id.  81 ; 
People  V.  Cicotty  16  Mich.  284,  297,  313.  In  the  absence  of  evidence 
of  any  outside  interference  with  the  ballots,  a  charge  to  the  jury 
that  nothing  but  a  conviction  that  the  inspectors  were  guilty  of 
intentional  fraud,  was  no  ground  of  error.  11  Barb.  241 ;  12  Abb. 
420.  A  request  to  charge  maybe  refused  without  qualification, 
unless  exactly  and  in  terms  correct.  6  Seld.  489 ;  8  Den.  594 ; 
24  How.  172. 

Lyman  Tremain  and  R.  W.  Peehham^  Jr.y  for  respondents.  The 
inspectors'  return  was  only  prima  facie  evidence  of  the  fact 
certified  to.  People  v.  Cook,  8  N.  Y.  67,  82,  86,  93  ;  Mann  v.  Cas" 
stdtfy  1  Brews.  11,  48,  60,  61 ;  Thompson  v.  Etoingy  id.  67,  107, 
109 ;  Weaver  v.  Oivan,  id.  140,  157  ;  Thayer  v.  Oreenhanky  id.  189, 
208 ;  Myers  v.  Moffat y  id.  230.  The  returns  should  be  rejected 
because  the  provisions  of  the  statutes  in  relation  thereto  were  not 
complied  with.  Mann  v.  Cassidy,  1  Brews.  48 ;  Charter  of 
Albany;  §  5,  tit  5,  chap.  77,  Laws  of  1870;  1  R.  S.  (5th  ed.) 
434,  §  44 ;  id.  435,  §§  46,  48,  50 ;  id.  436,  §  57;  People  v.  Cooky 
8  N.  Y.  67.  The  perpetration  of  the  fraud  furnishes  a  presump- 
tion that  it  was  done  to  alter  the  honest  result  and  to  elect 
defendant,  and  the  return  should  have  been  wholly  rejected. 
People  V.  Cooky  8  N.  Y.  87 ;  Costigan  v.  Gouldy  5  Den.  290.  The 
court  erred  in  excluding  proof  that  Haswell,  the  juror,  had 
expressed  an  opinion  in  favor  of  Thacher.  Whart  Am.  Cr.  L. 
(6th  ed.),  §  8012 ;  2  Dev.  ft  Bat  196.  The  exceptions  and  case 
having  been  made  by  plaintiffs,  no  exceptions  taken  by  defendant 
can  be  inserted.    BhdgeU  v.  U.  4t  B.  Jt.  R.  R.  Co.,  64  Barb.  580. 

Akbbbws,  J.    The  learned  judge  at  the  circuit,  at  the  com* 
mencement  of  his  charge  to  the  jury,  stated  to  them  that  the 
Vol.  XIV.— 40 
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plaintifb  were  required  to  make  ont  their  case,  and  to  prove  that 
the  defendant^  Thacher,  was  not  elected,  and  practically  to  show 
that  the  relator,  Jadson,  was  elected  to  the  office  of  mayor,  by 
having  received  the  greatest  number  of  votes  at  the  election.  It 
was  an  undisputed  fact  in  the  ease  that  seven  hundred  and  twenty- 
nine  votes  were  cast  for  mayor  in  the  southern  district  of  the  fourth 
ward,  and  evidence  was  given  on  the  part  of  the  plaintiffs  tending 
to  show  that,  of  these,  two  hundred,  or  thereabouts,  were  cast  for 
the  relator,  and  one  hundred  and  thirty-four  for  McCarty,  the 
independent  candidate.  The  defendant,  Thacher,  did  not  attempt 
on  the  trial  to  show  the  number  of  votes  cast  for  him  in  that 
district,  except  by  the  return  of  the  inspectors,  and  proof  of  the 
number  of  ballots  on  the  table  containing  his  name,  counted  by 
the  inspectors.  The  plaintiffs  attacked  the  return  of  the  inspect- 
ors as  false  and  fraudulent,  and  claimed  that  it  should  be  rejected 
by  the  jury  in  considering  the  case.  The  judge,  at  the  conclusion 
of  his  charge,  was  requested  by  the  plaintiffs'  counsel  to  charge  the 
jury  that  if  the  return  was  rejected,  and  the  jury  should  find  that 
729  votes  for  mayor  were  cast  in  that  district,  they  could  not  pre- 
sume, in  the  absence  of  proof,  that  the  votes  not  proved  to  have 
been  cast  for  the  relator  and  McCarty  were  cast  for  the  defendant, 
and  that  they  could  only  allow  to  him  such  votes  as  the  evidence  in 
the  case  shows  that  he  received.  The  judge  refused  to  charge  as 
requested.  It  is  manifest  from  the  charge  made,  and  from  the 
refusal  of  the  judge  to  charge  the  proposition  here  adverted  to,  that 
the  case  was  treated  and  regarded  by  him,  with  respect  to  the  onus 
probandi,  as  an  ordinary  action,  in  which  it  was  incumbent  upon 
the  people  and  the  relator  to  show  affirmatively  the  absence  of  title 
in  the  defendant  to  the  office  of  mayor,  before  judgment  of  ouster 
could  pass  against  him. 

It  is  important,  in  dealing  with  the  questions  presented  in  the 
case,  to  determine  whether  the  views  stated  by  the  learned  judge, 
as  to  the  burden  of  proof,  is  an  accurate  expression  of  law.  The 
ancient  writ  of  quo  warranto  was  a  writ  of  right  for  the  king, 
against  one  who  usurps  any  office,  franchise  or  liberty,  to  inquire 
by  what  authority  he  supports  his  daim,  in  order  to  determine 
the  right  8  BI.  262.  In  theory,  the  king  was  the  fountiuB 
of  honor,  of  office  and  of  privilege.  And,  whenever  a  suo- 
joot  undertook  to  exercise  a  public  office  of  franchise,  he  was, 
when  called  upon  by  the  crovp,  through  the  writ  of  quo  ioa^* 
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ra$Uo,  compelled  to  show  his  title,  and,  it  he  failed  to  do  so, 
judgment  passed  against  him*  The  foundation  of  the  rule  maj 
hare  been  that,  as  all  ofBoes  and  franchises  are  the  gift  of  tLo 
Idng,  they  were  deemed  to  be  possessed  by  him,  and,  until 
his  grant  was  shown,  there  could  be  no  presumption  that  he 
had  parted  with  them,  or  inyested  a  subject  with  the  right  to 
exercise,  by  delegation,  any  part  of  the  royal  prerogative ; 
but  whatever  may  have  been  the  origin  of  the  rule,  it  was  well 
established,  and  was  applied  also  in  cases  where  proceedings  by 
information,  in  the  nature  of  a  quo  warranto,  were  resorted  teas  a 
substitute  for  the  writ.  Rex  v.  Leigh^  4  Burr.  2143.  In  this 
State,  the  rule  that,  in  proceedings  by  information  to  try  the  title 
to  an  office,  the  burden  is  upon  the  defendant  to  show  his  right, 
and  that  failing  to  do  it,  judgment  must  go  against  him,  has  been 
frequently  recognized.  People  v.  The  Utica  Ins.  Co.,  15  Johns. 
358 ;  Peoph  v.  Thompson,  21  Wend.  252 ;  23  id.  567,  589  ;  The 
People  V.  Peaee,  27  N.  Y.  63 ;  see,  also,  Kyd  on  Corp.  399 ;  Cole 
on  Quo  Warranto,  221.  The  writ  of  quo  warranto  and  proceedings 
by  information  in  the  nature  of  a  quo  warranto  have  been  abolished 
(Code,  §  428),  and  a  remedy  by  action  is  given.  The  action  may 
be  brought  by  the  attorney-general,  in  the  name  of  the  people,  upor. 
his  own  information,  or  upon  the  complaint  of  any  private  party, 
against  a  person  who  shall  usurp,  intrude  into  or  unlawfully  hold 
or  exercise  any  public  office ;  and  the  provision  of  the  Revised 
Statutes  (2  B.  S.  582,  §  35),  which  extend  the  scope  of  the  original 
proceeding  by  9^0  warranto,  and  which  allowed  the  attorney-general 
to  set  forth  in  his  information  the  name  of  the  person  rightfully 
entitled  to  the  office  in  controversy,  with  an  averment  of  his  right 
thereto,  and  authorized  judgment  to  be  rendered  upon  such  right, 
as  well  as  upon  that  of  the  defendant,  has  been  preserved.  Code, 
§§  435,  436. 

The  forms  of  procedure  have  been  changed,  but  the  position  of 
the  defendant,  and  the  rules  of  evidence,  and  the  presumptions  of 
law  and  fact  are  the  same  as  in  the  proceeding  by  writ  or  informa- 
tion, for  which  the  remedy  by  action  was  substituted.  The  people 
are  here  the  ultimate  source  of  the  right  to  hold  a  public  office ; 
and  now,  as  heretofore,  when  the  right  of  a  person  exercising  an 
office  is  challenged  in  a  direct  proceeding  by  the  attorney-general, 
the  defendant  must  establish  his  title,  or  judgment  will  be  rendered 
against  him.     It  results  from  these  considerations  that  the  defend* 
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ant,  in  order  to  have  judgment  in  his  favor,  waa  required  to  prore 
that  he  was  elected  to  the  office  of  mayor  at  the  deotion  held  in 
April,  1872.  The  possession  of  the  office  was  not  in  this  action, 
evidence  of  his  right.  The  burden  was  upon  him  to  show  by  affirma- 
tive evidence  that  his  possession  was  a  legal  and  rightful  one. 
But  a  failure  on  his  part  to  prove  his  title  to  the  office  would  not 
establish  that  of  the  relator.  Upon  the  issue  of  the  relator's  title 
the  plaintifls  held  the  affirmative,  and  the  ontM  prohandi  was  upon 
them  to  mainUun  it.  Judgment  in  the  action  might  have  been 
rendered  against  the  defendant,  without  adjudging  that  the  title  to 
the  office  was  in  the  relator. 

The  defendant,  Thacher,  held  the  certificate  of  the  dty  oi^vasaeiB 
certifying  to  his  election  to  the  office  of  mayor  by  a  plurality  of 
votes  cast  at  the  election.  This  was  produced  and  proved  on  the 
trial,  and  was  prima  facie  evidence  of  his  election.  The  certificate 
is  made  out  from  the  returns  of  the  inspectors  of  the  several  elec- 
tion districts.  The  returns  are  made  by  public  officers  charged 
with  the  duty  of  receiving  and  canvassing  the  votes  in  their  respect- 
ive districts,  and  the  presumption  which  always  exist  in  favor  of 
the  due  performance  of  official  duty  makes  the  return  and  the  cer- 
tificate of  the  city  canvassers  evidence  of  the  facts  contained  ia 
them.  But  they  are  prima  facie  evidence  only.  It  had  been  held 
in  a  series  of  cases  in  this  State,  before  the  case  of  Hie  People  v. 
Pease,  27  N.  Y.  45,  that  the  returns  of  election  officers  were  open* 
to  inquiry  and  correction  to  the  extent  of  allowing  proof  of  clerical 
mistakes  and  omissions  by  the  inspectors,  and  that  defective  ballots 
not  allowed  to  the  defeated  candidate  were  intended  for  him.  But 
the  doctrine  of  the  case  of  The  People  v.  Pease  was  much  more 
radical  and  comprehensive.  Starting  with  the  principle  that 
the  election,  and  not  the  return,  is  the  foundation  of  the  right 
to  an  elective  office,  it  was  held  that  it  was  competent,  in 
an  action  to  try  the  title,  to  go  behind  the  ballot-box  and 
purge  the  return  by  proof  that  votes  were  received  and 
counted  which  were  cast  by  persons  not  qualified  to  vote.  In  that 
case  no  fraud  or  misconduct  was  imputed  to  the  inspectors. 
The  disputed  votes  had  been  received  by  them  in  good  faith.  The 
right  of  the  persons  offering  them  to  vote  was  not  challenged  at  the 
time,  and  the  return  accurately  stated  the  result  of  the  election  as 
shown  by  the  count  of  the  ballots  actually  deposited  aooording  to 
the  forms  of  the  law.    The  case  is  a  strong  illustration  of  the  dis- 
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podtian  of  the  oonrts  in  this  State^  in  election  caseB,  to  look 
throng  the  formal  evidenoe  of  the  right  to  the  right  itself ,  and  to 
let  aside  the  return  of  election  ofiScers  when  necessary  to  promote 
the  ends  of  justice.  Freedom  of  inquiry  in  investigating  the  title 
to  office  tends  to  secure  fairness  in  the  conduct  of  elections^  faith- 
fulness and  integrity  on  the  part  of  returning  officers,  and  it 
weakens  the  motive  for  fraud  or  violence  by  diminishing  the  chances 
that  they  may  prove  successful  in  effecting  the  objects  for  which 
they  are  usuidly  employed. 

The  controversy  in  this  case  is  brought  down  to  the  question  of 
the  vote  in  the  southern  district  of  the  fourth  ward.  Excluding 
from  consideration  the  vote  of  that  district,  the  relator  had  in  the 
other  parts  of  the  city  a  plurality  of  146  votes.  Including  that 
vote  as  returned  by  the  inspectors,  the  defendant  Thacher  had  in 
the  city  a  plurality  of  201  votes  over  those  cast  for  the  relator. 
Th  inspectors  certify  in  their  return  that  the  whole  number  of 
votes  cast  for  mayor  was  652,  of  which  the  defendant  received  460, 
the  relator  113,  and  McCarthy  79.  It  was  conceded  on  the  trial 
that  there  were  in  fact  729  votes  for  mayor  in  the  district,  and 
the  certificate,  so  far  as  it  relates  to  the  whole  number  of  votes 
<»Bt  for  that  officer  therein,  is  manifestly  untrue.  The  mayor's  box 
was  the  fourth  one  canvassed  by  the  inspectors,  and  while  the  can- 
vass of  the  other  boxes  was  being  made  it  was  standing  upon  a  low 
43helf ,  and  was  observed  to  be  unlocked.  There  were  several  persons 
in  the  room  beside  the  election  officers.  When  the  canvass  of  the 
vote  for  the  other  officers  was  completed,  the  inspectors  took  the  box 
<x>ntaining  the  ballots  for  mayor  and  placed  them  on  the  table,  and 
while  engaged  in  assorting  them  the  light  was  suddenly  extin- 
gnished.  There  was  a  short  interval  of  entire  darkness,  and  when 
light  was  procured  the  inspectors  proceeded  to  count  the  balloti 
then  on  the  table,  and  the  results  corresponded  with  the  statement 
4xxitained  in  their  return.  The  discrepancy  between  the  whole 
number  of  votes  cast  for  mayor  and  the  number  certified  by  the 
inspectors  in  their  return  arises  from  the  fact  that  the  return  was 
based  upon  the  ballots  counted,  and  not  upon  the  number  actually 
cast  at  the  election.  That  the  77  missing  ballots  for  mayor  were 
teudulently  taken  either  from  the  box  or  table,  does  not  upon  the 
evidence  admit  of  deubt  It  is  impossible  to  account  for  the  dis* 
<$repancy  between  the  ballots  cast  and  counted  upon  any  other 
theory.    The  opportunity  to  commit  the  fraud  existed.     The  box 
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oontainiiig  the  ballots  had  been  left  unlocked,  and  daring  the  sad- 
den and  anexplained  darkness,  if  not  before,  the  fraad  might  have 
been  accomplished.  The  testimony  of  witnesses  denying  participa- 
tion in  the  fraud  cannot  oTercome  the  weight  and  force  of  the  con- 
ceded fact  that  729  votes  for  mayor  had  been  placed  in  the  box,  and 
that  only  652  could  be  found  therein,  or  upon  the  table,  when  the 
count  was  made.  If  the  fraud  committed  was  limited  to  an 
abstraction  of  the  missing  ballots,  there  would  be  no  reason  for 
rejecting  the  return.  It  would  be  incomplete  in  omitting  to 
account  for  the  full  number  of  Totes  given  for  mayor,  but  it  would 
relate,  so  far  as  any  account  was  given  of  them,  to  votes  actuaUy 
oast  by  the  electors.  There  is  no  proof  that  the  fraud  was  com- 
mitted by  the  inspectors  or  with  their  privity  or  consent,  and  the 
fact  that  these  votes  had  been  fraudulently  taken  from  the  box  or 
table  would  not  alone  justify  the  inference  that  a  further  or  dif* 
ferent  fraud  had  been  committed,  or  that  the  votes  remaining 
and  which  were  counted  were  not  the  genuine  ballots  of  the 
electors.  The  return  is  the  primary  evidence  of  the  result 
of  an  election,  and  I  assent  to  the  general  principle  stated  by 
the  counsel  for  the  defendant,  that  the  return  is  to  stand  unless 
impeached,  and  is  to  be  set  aside  or  corrected  only  so  far  as  it  is 
shown  to  be  erroneous.  The  proof  that  ballots  had  been  fraudu- 
lently  abstracted  did  not  deprive  the  defendant  of  the  benefit  of 
the  return,  and,  unless  additional  proof  was  given  which  would 
have  authorized  the  jury  to  reject  and  disregard  it,  the  defendant's 
title  under  the  certificate  of  election  was  not  overthrown;  for,  con- 
ceding the  particular  fraud  in  taking  ballots  from  the  box,  the 
number  of  the  remaining  ballots  cast  for  him,  as  shown  by  the 
returns,  was  sufBcient  to  elect  him.  According  to  the  return,  he 
received  in  the  southern  district  of  the  fourth  ward  460  votes,  and, 
after  crediting  the  relator  with  his  majority  in  the  other  parts  of 
the  city  (146)  and  his  vote  in  the  southern  district  as  counted  (113) 
and  the  whole  of  the  missing  ballots  (77),  Thacher's  pluialitv 
would  be  124. 

The  greater  part  of  the  voluminous  evidence  given  on  the  trial 
was  directed  to  the  question  whether,  in  addition  to  the  fraudulent 
abstraction  of  ballots,  spurious  votes  had  been  placed  in  the  box  or 
upon  the  table,  which  were  included  in  the  count;  and  the  rulings 
and  charge  of  the  court,  as  to  the  effect  of  this  proof  upon  the 
return  of  the  inspectors  and  upon  the  defendant's  tiUe,  raise  th# 
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principal  question  of  lair  discnssed  upon  the  ailment  Proof  waa 
giTen  upon  the  part  of  the  plaintifb  tending  to  show  that  900  votei 
were  cast  for  the  relator  in  the  district  in  question^  and  134  yotes 
for  McCarthy,  making  an  aggregate  of  334,  which  exceeds  by  142 
Totes  the  number  returned  for  them  by  the  inspectors.  It  was  con- 
ceded by  the  judge  on  the  trial  that  the  evidence  would  haye  war- 
ranted the  jury  in  finding  that  the  relator  and  McCarthy  together 
receired  884  ToteSy  and,  for  the  purposes  of  this  case,  the  fact  must 
be  deemed  to  have  been  established.  As  the  whole  number  of  rotes 
oast  at  the  election  was  739,  if  all  the  ballots  cast  beyond  the  384 
had  been  given  for  the  defendant,  his  vote  could  not  have  exceeded 
892.  The  return,  however,  gives  him  460  votes,  which  is  65  in 
excess  of  any  number  which  could  have  been  given  him  by  the 
electors.  It  follows,  therefore,  that,  among  the  ballots  upon  the 
table,  there  were  at  least  65  spurious  votes,  which  were  counted 
and  returned  as  genuine  by  the  inspectors.  The  proof  on  the  part 
of  the  plaintiffs,  if  credited  by  the  jury,  rendered  it  certain  that 
false  ballots  had  been  put  into  the  box  or  upon  the  table,  and  that 
real  ballots  had  been  abstracted. 

The  judge,  in  his  charge  to  the  jury,  instructed  them  that  nothing 
but  intentional  fraud  upon  the  part  of  the  inspectors  would  justify 
them  in  entirely  setting  aside  the  return.  The  charge  upon  this 
point  was,  in  my  opinion,  erroneous.  The  law  prescribes  the  duties 
of  returning  ofiScers,  and  the  mode  by  which  the  results  of  elections 
shall  be  authenticated.  But  it  regards  the  returns  as  presumptive 
evidence  only  of  the  facts  contained  in  them.  They  may  be 
impeached  for  error,  and  whether  the  error  is  that  of  the  inspect- 
ors, or  arises  from  the  interference  or  illegal  conduct  or  acts  of 
third  persons,  is  immaterial.  The  integrity  of  the  returning  offi- 
cers is  not  necessarily  involved  in  the  inquiry  as  to  the  truth  of  the 
return.  They  may  have  been  deceived  and  innocently  induced  to 
make  a  certificate  Mse  in  fact.  In  this  case  there  was  proof  of  a 
double  fraud;  and  when  it  appeared  that  ballots  had  been  changed 
as  well  as  abstracted,  and  that  the  count  related  as  well  to  the  sub- 
stituted as  the  genuine  ballots,  the  return  was  no  longer  entitled 
to  be  regarded.  It  was  rendered  wholly  uncertain  to  what  extent 
the  fraudulent  substitution  had  been  carried^  and  it  was  not  mate- 
rial whether  the  inspectors  were  privy  to  the  fraud  by  which  the 
uncertainty  was  occasioned. 

It  cannot  be  assumed  that  only  65  fraudulent  votes  had  been 
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placed  in  the  box  or  on  the  table.  The  extent  of  the  frand  oonld 
only  be  ascertained  by  an  inquiry  as  to  the  vote  of  all  the  electors  who 
participated  in  this  election.  The  fraud  aflSrmatiyely  proved  ren- 
dered the  return  so  uncertain  and  unreliable  that  it  could  not 
be  used  for  any  purpose,  and  its  value  as  evidence  was  wholly 
destroyed. 

It  is  urged  by  the  counsel  for  the  defendant  that  the  evidence  of 
voters  who  testified  how  they  had  voted  ought  not  to  have  been 
received;  on  the  ground  that  it  was  in  contravention  of  the  principle 
of  the  secret  ballot  The  secrecy  of  the  ballot  is  said  by  Dbnio,  J., 
in  The  People  v.  Pease^  to  be  an  important  and  valuable  safeguard 
of  the  humble  citizen  against  the  influence  of  wealth  and  station. 
There  can  be  but  little  danger  that  a  voter  will  be  disturbed  or 
hampered  in  the  exercise  of  the  suffrage  by  the  consideration  that 
in  a  judicial  inquiry  which  may  be  prosecuted  subsequent  to  the 
election  to  determine  the  titie  to  ofiSce,  he  may  be  called  upon  to 
disclose  for  whom  he  had  voted.  The  contingency  that  a  dis> 
closure  may  be  necessary  is  so  uncertain  and  remote  that  the  con- 
templation of  it  cannot  be  supposed  to  influence  the  action  of 
electors  at  the  polls.  The  right  to  examine  voters  in  an  action  in 
the  nature  of  a  quo  warranto  is  in  affirmance  and  vindication  of  the 
essential  principle  of  the  elective  system,  that  the  will  of  the 
majority  of  the  qualified  electors  shall  determine  the  right  to  an 
elective  office.  It  is  a  sufficient  answer  in  this  case  to  the  point 
suggested,  that  the  testimony  was  given  voluntarily  and  without 
objection  to  the  triaL 

We  are  also  of  opinion  that  the  judge  erred  in  refusing  to  ohaifs 
the  jury,  in  compliance  with  the  request  of  the  plainti&'  oounsel, 
heretofore  referred  to,  that  if  the  return  was  rejected  the  jury  could 
not  presume,  in  the  absence  of  proof,  that  the  votes  in  the  sontheni 
district  of  the  fourth  ward,  not  proved  to  have  been  given  for  the 
relator  or  McCarthy,  were  cast  for  the  defendant,  and  that  they 
could  only  allow  him  such  votes  as  the  evidence  in  the  case  shows 
that  he  received.  The  request  should  have  been  granted.  The 
ruling  of  the  court  in  respect  to  it  was  in  accordance  with  the  view 
consistently  adhered  to  by  the  judge  throughout  the  trial,  that  the 
onus  probandi,  in  respect  to  the  defendant's  title,  was  upon  the 
plaintifEs.  In  this  the  learned  judge  was  in  error.  "The  defend 
•nf  s  titie  was  established  in  the  first  instance  by  the  production  of 
the  return.     If  the  return  was  rejected,  then  the  defendant 
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bound  to  establish  his  title  by  other  proof,  and  nnlesB  he  did  so 
the  people  were  entitled  to  judgment  against  hinu  It  could  not 
be  presumed,  from  the  failure  of  the  relator  to  account  for  the  Totes 
beyond  the  number  proved  to  hare  been  given  for  himself  and 
McCarthy,  that  they  were  given  for  defendant.  The  faQure  to  do 
so  might  prevent  a  recovery  of  the  ofiSoe  by  the  relator,  for  the 
reason  that  all  the  remaining  ballots  may  have  been  cast  for  the 
defendant,  but  it  would  not  establish  the  defendant's  title,  for  they 
may  have  been  east  for  the  relator.  The  plaintiff's  were  not 
required,  in  order  to  defeat  the  defendant's  title,  to  go  further  in 
the  first  instance  with  the  proof  of  the  fraud  than  to  overcome  the 
force  of  the  return,  and  cast  the  burden  upon  the  defendant  of 
sliowing  by  other  proof  that  he  received  a  majority  of  the  vote9 
oast  at  the  election.  In  election  cases,  if  the  return  is  discredited, 
so  that  it  is  no  longer  evidence  of  the  right  of  the  party  claiming 
under  it,  then  the  question  who  received  the  majority  of  the  votes 
is  to  be  ascertained  by  other  legal  proof.  The  vote  of  the  district 
or  precinct  to  which  the  return  relates  is  not  to  be  disregarded. 
The  electors  ought  not  to  be  disfranchised  because  no  return  is 
made  or  because  it  has  been  rendered  valueless  by  the  fraud  or 
mistakes  of  others.  If  no  election  had  been  held  in  the  southern 
district  of  the  fourth  ward,  or  it  had  been  held  at  a  place  not 
legally  designated  and  distant  from  the  place  appointed  by  law,  or 
if  the  polls  were  closed  before  the  time,  so  that  there  was  no  fair 
opportunity  for  the  electors  to  vote,  another  question  would  be 
presented.  In  this  case,  if  the  return  was  rejected,  the  parties  were 
remitted  to  other  proof  to  ascertain  the  result  of  the  election  in  the 
disputed  district.  We  are  of  .opinion,  for  the  reasons  stated,  that 
the  order  for  a  new  trial  was  properly  granted. 

The  defendant  appealed  to  this  court  from  the  order  granting 
a  new  trial.  The  right  to  appeal  from  saeh  an  order  is  given  by 
section  11  of  the  Code  ;  but  the  section  declares  that  such  appeal 
shall  not  be  ''  effectual  for  any  purpose  unless  the  notice  of  appeal 
contain  the  assent  on  the  part  of  the  appellant  that  if  the  order  be 
uffirmed,  judgment  absolute  shall  be  rendered  against  the  appellant" 
And  the  further  direction  is  given  that,  if  the  Court  of  Appeals 
should  determine  that  no  error  was  committed  in  granting  a  new 
trial,"  ''  they  shall  render  judgment  absolute  upon  the  right  of  the 
•ppdlaht."  The  notice  of  appeal  contained  an  assent  by  the  defend- 
ant in  the  language  of  the  section.    This  is  an  aotion  Ino^^^t  for  a 
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double  purpose,  viz. :  to  oust  the  defendant  from  the  office  of  mayor 
and  to  establish  the  right  of  the  relator  to  it  Final  judgment 
against  the  appellant  upon  his  right  would  not  establish  the 
relator's ;  and  if  final  judgment  should  be  giyen  against  the 
defendant,  according  to  the  stipulation,  it  would  determine  the 
action  and  deprive  the  relator  of  the  opportunity  to  establish  in 
the  court  below  the  right  to  a  judgment  in  his  favor.  We  are  of 
opinion  that  the  authority  to  appeal  from  an  order  granting  a 
new  trial  does  not  apply  to  this  case.  The  section  contemplates 
eases  where  final  judgment  can  be  given  which  shall  dispose  of  the 
entire  question  in  controversy.  If  the  defendant  in  a  case  like 
this  can  of  right  appeal  from  the  order  granting  a  new  trial,  it 
would  be  in  his  power  to  prevent  a  recovery  by  the  relator  upon  his 
title,  although  the  right  to  have  his  claim  determined  in  the  action 
is  expressly  given.  The  public  is  interested  in  the  question  liti- 
gated. There  has  been  no  verdict  for  the  relator.  The  defendant 
cannot  by  his  stipulation  give  to  the  relator  a  right  to  the  office. 
The  couil  cannot  render  the  final  judgment  contemplated  in  section 
eleven. 

The  appeal  must  be  dismissed  on  the  ground  that  the  case  is  not 
one  in  which  an  appeal  from  an  order  granting  a  new  trial  can  be 
taken  to  this  court 

All  concur;  Ohuboh,  Oh.  J.,  concurring  in  result 

Appeal  dismus$tL 


Mabvik,  appellant  and  respondent,  v.  Bbbwsibb  Iboh  ICurnre 

COMPANT. 
(56  N.  Y.  588.) 

MfiM  —  right  ofiwner  to  work — reservation  in  deed-^^flui  ofnon^u»&r. 

The  reservation  in  a  deed  of  land  of  the  minerals  which  maj  be  foand 
therein  implies  the  right  to  penetrate  the  surface  for  the  mineralB,  and  to 
ase  snch  means  in  mining  and  removing  them  as  are  necesaary;  bat  the 
means  used  must  be  necessary  as  distinguished  from  convenient  or  reason- 
able,  and  the  surface  owner  is  entitled  to  sabjacent  support  for  the  soU  la 
its  natural  state. 

In  an  action  by  the  surface  owner  against  the  mine  owner  to  restrain  oeitabt 
mining  operations  and  to  recover  damages  for  alleged  Ixjmriee  to  the  sar» 
face  owner :    Held,  that  defendant's  right  to  maintain  a  oeitaln  tramway,  to 
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erect  on  the  surface  and  use  a  bam,  powder-house  and  blacksmith  shop,  to 
sink  and  use,  in  a  certain  way,  a  steam-engine,  to  blast  in  the  mine  'n  the 
night-time,  or  at  any  time  so  as  to  shake  or  injure  the  dwelling  of  plaintiff 
and  disturb  his  ei^oyment,  to  deposit  ore  or  refuse  on  the  surface,  was  tabe 
tested  bjT  the  necessity  therefor,  as  incidental  to  the  right  to  mine  and 
remove. 
The  non-user  of  a  mine  reserved  in  a  deed  of  land  will  not  of  itself  extinguish 
the  tight  of  the  mine  owner. 

Action  by  Aaron  B.  Marvin  against  the  Brewster  Iron  Mining 
Company  to  restrain  defendant  from  carrying  on  its  mining 
operation  in  plaintiffs  lands  situated  in  sonth-east  Putnam  county, 
and  to  recover  damages  for  injuries  alleged  to  have  been  occasioned 
thereby.  The  justice  found  the  following  facts  :  Frederick  Parks 
in  December,  1837,  conveyed  the  lands  in  question  to  William 
Downs,  the  deed  containing  a  reservation  in  the  words  :  "  Reserv- 
ing always  all  mineral  ores  now  thereon,  now  known,  or  that  may 
hereafter  be  known,  with  the  privilege  of  going  to  and  from  all  beds 
of  ore  that  may  be  hereafter  worked  on  the  most  convenient  route 
to  and  from.''  In  October,  1838,  Downs  conveyed  the  lands  to 
Gilbert  Bailey  by  deed  containing  the  clause  :  '*  Beserving  always, 
Loweveiv  all  minerals  in  or  on  said  premises.''  The  title  to  the 
lands  came  into  plaintiff's  hands  August  11,  1849,  through  several 
mesne  conveyances,  each  containing  the  last-named  reservation. 

In  October,  1855,  Parks  conveyed  to  one  Paynton  the  mineral 
rights  reserved,  and  the  same  rights*were  conveyed  to  defendant  on 
January  15,  1858.  From  December,  1837,  until  January,  1864, 
there  was'no  attempt  to  exercise  the  right  of  mining  on  the  lands 
in  question  ;  but  in  the  last-named  month  and  year  defendant  com- 
menced mining  operations  and  the  removal  of  ore,  and  has  continued 
to  do  so.  In  the  prosecution  of  these  operations  defendant  caused 
the  surface  of  the  land  to  subside  and  fall  in  at  certain  places ;  it 
has  deposited  ore  and  rubbish  from  the  mines  upon  plaintiff's 
premises,  keeping  such  rubbish  there  for  several  years  at  a  time  and 
such  ore  several  months  at  a  time  ;  has  erected  and  maintained  a 
blacksmith  shop,  powder-house  and  a  stable  for  horses  and  mules, 
all  for  the  purposes  of  the  business.  Defendant  has  carried  on 
blastTug  with  powder  day  and  night  by  which  plaintiff's  dwelling' 
house  and  reservoir  were  shaken  and  injured ;  and  the  sleep  and 
rest  of  plaintiff  and  his  family  have  been  disturbed  at  night  by  the 
noise  of  the  blasting.     Defendant  has  sunk  a  steam  engine  which 
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has  been  nsed  for  the  purposes  of  the  mine^  and  the  smoke  xnd 
cinders  from  wliich,  came  up  through  the  shaft  and  were  driven 
against  plaintiffs  dwelling-house,  rendering  the  occupation  thereof 
uncomfortable.  Defendant  also  erected  a  tramway  serenJ  feet 
above  the  ground  in  front  of  and  upon  plaintifTs  premises^  and  upoM 
it  conveyed  coal-ore  and  refuse  stuff. 

The  mine  had  been  worked  previous  to  1837  and  several  excava- 
tions had  been  made,  a  portion  of  which  the  surface  owner  filled 
up  in  1837  and  1838.  Plaintiff  had  made  improvements  and  filled 
up  cuts  or  drifts  which  had  not  theretofore  been  filled.  The 
justice  found  as  conclusions  of  law  that  defendant  owned  the 
minerals  and  ores  in  plaintiff's  land;  that  there  had  been  no 
adverse  possession  nor  any  abandonment  by  non-user;  that  defendant 
had  a  right  to  enter  upon  plaintiff's  premises  and  dig  through  the 
surface  to  procure  the  ore  in  the  place  and  manner  in  which  this 
was  done ;  that  defendant  had  a  right  to  maintain  a  tramway  at 
the  place  where  it  was  built,  but  had  no  right  to  elevate  it  unless  so 
high  as  to  allow  plaintiff's  horses  and  carriages  to  pass  under  it. 
He  also  found  that  defendant  had  no  right  to  deposit  or  keep  upon 
the  land  of  plaintiff  ore  or  refuse  stuff,  or  any  bam,  stable,  black- 
smith shop,  powder-house  or  other  building ;  that  defendant  had 
no  right  to  blast  in  the  night  during  the  hours  devoted  to  sleep  by 
plaintiff  and  family,  or  so  to  blast,  night  or  day,  as  to  shake,  crack 
or  injure  plaintiff's  dwelling-house  or  other  structures;  that 
defendant  had  the  right  to  use  and  sink  a  steam  engine  but  not  in 
the  manner  in  which  the  one  used  was  operated  by  defendant ;  and 
that  defendant  had  no  right  to  so  work  the  mine  as  to  deprive  plain* 
tiff's  premises  of  the  necessary  support  to  prevent  the  surface 
falling  in. 

Damages  were  assessed  at  $10,580.78 ;  and  other  relief  was 
granted  in  accordance  with  the  above  findings.  Both  parties 
appealed  to  the  general  term  where  the  judgment  was  affirmed^  but 
the  amount  of  damages  was  reduced.  Both  parties  appealed  to 
this  court 

C,  Frost,  for  plaintiff.  The  right  of  access  through  plaintifTs 
premises  to  the  mine  is  barred  by  adverse  possession.  Arfwld  v. 
Stevmsy  24  Pick.  113  ;  Dennison  v.  Walker,  11  Gray  (Mass.),  423  ; 
Harris  v.  Ry dingy  5  Mees.  &  Wels.  (Exch.)  05  ;  BM  v.  Wilsoh, 
35  Ix  J.,  N.  S.  (Ch.),  part  I,  327.    If  the  rights  claimed  by  defend- 
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ant  had  been  inserted  in  the  reservation  in  plaintiffs  deed,  they 
would  haTe  been  held  repagnant  to  the  grant  and  void.  Shep. 
Touch.  79,  89,  100 ;  HiUon  v.  Ld.  OranviUe,  5  Q.  B.  701  ;  Hum- 
phries V.  Brogden,  12  id.  745,  754 ;  Bhckett  v.  Bradley^  1  B.  &  S. 
(Q.  B.)  940 ;  Harris  v.  Ryding,  3  Mees.  &  Wels.  60 ;  3mart  v. 
Morton,  5  El.  &  B.  30.  Defendoit  had  no  right  to  injure  plaintiff's 
building  because  not  erected  within  twenty  years.  Stroyan  v. 
KnowhSy  6  Hurl.  &  Norm.  (Ezch.)  454;  Brown  v.  Bobbins,  4  id. 
186 ;  Humphries  v.  Brogden,  12  Q.  B.  745,  754 ;  Hays  v.  CoJioes 
Co.,  2  Gomst.  519  Defendant  had  no  right  to  blast  in  the  night,  dur- 
ing the  usual  hours  of  sleep,  so  as  to  disturb  plaintiff  and  his  family. 
Fish  V.  Dodge,  4  Den.  321 ;  McKeon  v.  See,  4  Bobt  449.  Defend- 
ant had  no  right  to  deposit  ore  or  refuse  upon  plaintiff's  land,  or  to 
cause  any  erections  to  be  made  thereon.  Earl  of  Glasgow  v.  Hur- 
lot  Alum  Co.,  3  H.  of  L.  Gas.  25,  47 ;  Shep.  Touch.  100 ;  Ives  v. 
Van  Auken,  34  Barb.  566 ;  Hoffman  v.  jBtna  Ins.  Co.,  82  N.  Y. 
405;  y.  J.  Zinc  Co.  v.  N.  J.  Franklinite  Co.,  2  Beas.  (N.  J.)  322, 
cited  in  23  IT.  S.  Dig.  166, 173 ;  Dand  v.  Kingscote,  6  Mees.  &  Wels. 
173 ;  Bishop  v.  NoHh,  11  id.  418 ;  Rogers  v.  Taylor,  1  Hurl. 
&  Norm.  (Ezch.)  705 ;  Earl  of  Cardigan  v.  Armitage,  2  B.  &  G. 
197  ;  Bell  v.  Wilson,  L.  J.  (Ch.),  vol.  35,  pt  I,  p.  337  ;  Humphries 
V.  Brogden,  12  Q.  B.  754 ;  Robotham  v.  Wilson,  6  El.  &  B.  592  ; 
Roberts  v.  Hatnes,  id.  643 ;  Harris  v.  Ryding,  5  Mees.  &  Wels. 
59,  70 ;  Hext  v.  (jHll,  7  L.  R  (Oh.  App.)  700,  718 ;  S.  G.,  L.  J., 
1872  (N.  S.),  vol.  41,  pt  1,  p.  761.  Plaintiff  was  entitled  to  damages 
to  the  time  of  trial.  Worratt  v.  Munn,  38  N.  Y.  137.  Plaintiff 
was  entitled  to  damages  sustained  by  defendant's  blasting  under 
his  house  in  the  night-time.    Hubbell  v.  Meigs,  50  N.  Y.  480. 

Jno.  E,  Parsons,  for  defendant  Defendant  is  entitled  to  do  all 
that  is  necessary  toward  the  convenient  working  of  its  mines,  taking 
reasonable  care  to  avoid  injury  to  the  property  and  rights  of  others. 
GoL  Law  of  Mines,  58 ;  77  Law  L. ;  Shep.  Touch.  100  ;  Dand  v. 
Kingscote,  6  Mees.  &  Wels.  164 ;  Ewart  v.  Cochrane,  4  Macq.  H.  of 
L.  117  ;  Earl  of  Cardigan  v.  Armitage,  K.  B.  (2  B.  &  0.)  197 ; 
Rogers  v,  Taylor,  1  Hurl.  &  Norm.  706;  Elliot  v.  JV.  E.  R.  Co.,  10  H. 
of  L.  333 ;  Turner  v.  Reynolds,  23  Penn.  199 ;  BardweB  v.  Ames, 
22  Pick.  333,  388 ;  Clark  v.  Duval,  15  GaL  85,  88.  Because  the 
reservation  with  the  right  to  the  minerals  expressed  aleo  the 
privilege  of  going  to  and  from  the  mine,  other  priyilegeB  were  not 
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azolnded.  Dand  y  Kingscote,  6  Mees.  ft  Wels.  164 ;  WyrUy  Canal 
Ch.  Y.  Sradley,  7  East^  368  (E.  B.  1806).  Plaintiff  cannot,  by  erec 
tion  upon  the  surface  of  the  land,  enlarge  defendant's  obligation 
ffiUm  Y.  Whiteheady  12  Ad.  ft  El.  (N.  S.)  734  (Q.  B.  1848)  ;  Smart 
Y.  Martony  30  E.  L.  jb  Eq.  385  (Q.  B.  1855) ;  Brtnon  y.  Robbim. 
4  H.  ft  N.  146  (Exch.  1859) ;  Taylor  y.  Shaft,  8  B.  ft  S.  (Exch. 
1867);  Wakefield  y.  Duke  of  Buccleuch,  4  L.  R  (Exch.)  613  ;  Oal 
R.  Co,  Y.  Sprat,  2  Macq.  H.  of  L.  449 ;  Thurston  y.  Hancock,  12 
Mass.  220 ;  approYcd,  Panton  \.  Holland,  17  Johns.  192;  Lasdla  y. 
Holhrook,  4  Paige,  169,  172 ;  Farrand  v.  Marshall,  21  Barb.  409. 
A  person  who  puts  an  additional  burden  upon  his  own  land  is  not 
entitled  to  adjacent  support  2  Rolle's  Abr.,  Trespass,  pi,  1 ;  Wyatt 
Y.  Harrison,  3  B.  ft  A.  871  (K.  B.  1832);  Peyton  y.  Mayor  of 
London,  9  B.  ft  C.  725  ;  Dodd  y.  Holmes,  1  Add.  ft  El.  493  ;  PaH- 
ridge  y.  Seott,  3  M.  &  W.  320 ;  Chadwick  v.  Brown.  6  Bing.  N.  C. 
1.  No  title  to  such  property  as  mines  can  be  claimed  by  prescrip- 
tion. Rolle's  Abr.,  Prescription  (B.);  Wilkinson  y.  Proud,  11  M. 
&  W.  33  ;  CaldwM  y.  Copeland,  37  Penn.  427  ;  Smith  y.  Lloyd, 
11  M.,  W.  ft  G.  562. 

FoiiGEB,  J.  The  ultimate  principles  upon  which  the  decision  of 
this  case  should  rest  are  not  undetermined  nor  obscure.  The 
relatiYe  rights  and  duties  of  owners  of  superjacent  lands,  and  of 
subjacent  minerals,  haYe  been  much  discussed  and  passed  upon. 
Then,  too,  the  position  of  adjacent  owners  of  land  is  an  analogous 
one,  and  the  rules  which  haYe  been  laid  down  as  to  them,  and 
often  enforced,  throw  light  upon  the  questions  arising  here.  But 
at  last  it  will  be  found  that  in  this  action  the  findings  of  fact  of 
the  trial  court,  as  is  often  the  case,  control  in  the  main  the  decision 
of  the  appellate  court. 

Of  important  results  in  this  case,  are  the  rules,  that  this  court  is 
bound  to  take  the  facts  as  they  are  stated  in  the  case  to  haYe  been 
found  by  the  judge  or  referee,  and  to  compare  the  judgment  with 
those  statements  of  the  fact.  Famham  y.  Hotchkiss,  2  Eeyes,  9 ;  that, 
in  the  absence  of  express  findings  of  fact  to  sustain  the  judgment, 
it  may  look  into  the  testimony,  and,  if  there  be  CYidcnce  which  will 
8upiK>rt  the  conclusions  of  law,  it  may  infer  that  there  was  a  finding 
of  fact  by  the  judge  or  referee,  though  not  expressed,  NiBwman  y. 
Frost,  52  N.  Y.  422  ;  but  that,  if  there  is  any  CYidence  upon 
which  the  judgment  may  rest,  this  court  may  not  look  into  the 
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testimony  to  determine  whether  there  is  preponderating  evidence 
to  the  contrary ;  nor,  where  there  is  any  contrariety  of  testimony,  to 
determine  whether  it  was  correct  to  refuse  to  find  a  fact  as  requested. 
Chamberlain  v.  Priory  2  Keyes,  539. 

The  whole  estate  was  at  first  in  Parks.  He  severed  it  by  his  con- 
veyance to  Downs.  He  transferred  to  Downs  and  his  grantees  only 
the  surface  land.  It  is  said  that  such  a  transfer  is  of  the  surface, 
and  of  all  profit  which  can  be  got  from  cultivating  it,  or  building 
upon  it,  or  using  it ;  that  thus  much  is  intended  to  be  conveyed* 
Hext  V.  OiUy  Law  Rep.,  7  Ghy.  App.  700.  But  as  in  the  same 
conveyance  there  is  a  reserve  to  the  grantor  of  an  important  part 
of  the  general  estate,  and  of  important  incidents  thereto,  it  is  mani- 
fest that  if  the  reserve  is  effectual  and  still  operative,  there  is 
imposed  upon  the  estate  conveyed  a  serious  servitude ;  though  it, 
in  its  turn,  becomes  to  a  certain  extent  dominant  over  the  estate 
reserved.  The  remark  in  Hext  v.  Qilly  supra,  has  a  limit  then, 
and  that  which  Parks  can  be  reasonably  considered  to  have  granted, 
is  the  surface  land,  and  such  measure  of  support  subjacent,  as  was 
necessary  for  the  surface  land,  in  its  condition  at  the  time  of  the 
grant,  or  in  the  estate,  for  the  purpose  of  putting  it  into  which, 
the  grant  was  made.  CaL  R.  W,  Oo.  v.  Sprot^  2  Macq.  Scotch 
App.  Gases  (H.  of  L.),  451.  The  plaintiff,  then,  as  the  grantee  by 
mesne  conveyances  from  Downs,  is  the  owner  of  the  surface,  with 
all  these  rights  of  use  and  profits  of  it,  subject  to  such  limitations 
as  result  from  the  servitude  which  his  estate  is  under. 

1  here  is  a  clause  in  the  deed  from  Parks  to  Downs, .  **  Reserving 
always  all  mineral  ores,  now  known  or  that  may  hereafter  be  known, 
with  the  privilege  of  going  to  and  from  all  beds  of  ore  that  may 
be  hereafter  worked,  on  the  most  convenient  route  to  and  from." 
The  learned  justice  has  found  that  this  is  a  reservation  of  aU  ore 
on  the  premises.  It  is  also  of  a  privilege  of  way  upon  the  premises. 
There  need  to  be  no  difficulty,  whether  what  is  claimed  to  have  been 
retained  in  Parks  by  this  clause  is  technically  the  subject  of  an 
exception  or  of  a  reservation,  or  in  part  of  one  and  in  part  of 
the  other.  Craig  v.  WellSy  11  N.  Y.  315.  There  is  no  doubt  of  the 
intention  of  the  parties  to  the  conveyance.  It  was  to  keep  in 
i^arks  and  iiis  future  assigns,  unconveyed  to  Downs  and  hia 
assigns,  all  that  which  the  meaning  of  the  clause,  had  if  been 
framed  with  strictest  technicality,  would  have  saved  from  the 
operation  of  the  granting  part  of  the  deed.     Provost  v.  Caider^  9 
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Wend.  517 ;  Bridger  y.  P^rMfiy  45N.  Y.601 ;  WhUah&r  t.  Bnmn. 
45  PeniL  St  197. 

A  reserve  of  mineralB  and  mining  rights  is  oonstmed  as  ib  an 
actual  grant  thereof.  It  differs  not,  whether  the  right  to  mine  is 
by  an  exception  from  a  deed  of  the  surface,  or  by  a  grant  of  the  mine 
by  the  owner  of  the  whole  estate,  therein  reserving  to  himself  the 
surface.  Shep.  Touch.  100 ;  Dand  v.  Kingscote^  6  M.  ft  W.  174 ; 
Williams  v.  Bagnall,  15  Week.  R,  272  ;  see  Wichham  v.  Hawkery 
7  M.  &  W.  78;  and  comment  thereon  in  Proud  v.  Bates,  37 
L.  J.  (Chanc.)  406;  S.  0.,  5  Am.  Law  Beg.  (N.  S.)  171-174 
A  reservation  of  mineral  and  mining  rights  from  a  grant  of 
the  estate,  followed  by  a  grant  to  another  of  all  that  which 
was  first  reserved,  vests  in  the  second  grantee  an  estate  as  kroad  as 
if  the  entire  estate  had  been  granted  to  him,  with  a  reser\ation  of 
the  surface.  Arnold  v.  Stevens,  24  Pick.  106.  Though  a  reserva- 
tion is  to  be  construed  most  strictly  against  the  grantor,  still  there 
will  be  retained  in  him  all  that  it  was  the  clear  meaning  and  inten- 
tion  of  the  parties  to  reserve  from  the  coiiveyance.  Hams  v. 
Ryding,  5  M.  ft  W.  60 ;  per  Pabke,  B.,  p.  70.  These  observations 
ure  made  necessary,  by  positions  taken  and  urged  on  the  argument 
by  the  learned  counsel  for  the  plaintiff.  And  here  is  a  fit  place  to 
notice,  that  Hilton  v.  Ld.  OranviUe,  5  Q.  B.  (48  E.  0.  L.  R)  701, 
much  relied  upon  by  him,  in  that  it  held  that  there  cannot  be 
reserved  in  a  grant  that  which  will  deprive  the  grantee  of  the  enjoy- 
ment of  the  whole  thing  granted,  and  that  a  clause  to  that  effect 
must  be  rejected  as  absurd  and  repugnant,  has  in  that  respect  been 
from  time  to  time  much  questioned,  and  finally  in  effect  overruled. 
Rowbotham  v.  Wilson,  8  H.  of  L.  Gas.  348  ;  Duke  of  B.  v.  Wake* 
field,  L.  R,  4  H.  of  L.  377 ;  and  see  Hext  v.  OiU,  supra. 

The  deed  from  Parks  to  Payntar,  and  that  from  Payntar  to  the 
defendant  vest  in  it,  then,  all  the  estate  which  Parks  did  not  convey 
to  Downs,  and  all  the  rights  incident  thereto  ;  and  this  estate  and 
these  rights  are  as  great,  as  if  he  had  made  his  deed  to  Payntar  in 
the  terms  of  the  reservation  in  that  to  Downs,  while  he  (Parks) 
owned  the  whole  estate  unsevered.  It  is  an  old  rule  that,  when  any 
thing  is  granted,  all  the  means  of  attaining  it,  and  all  the  fruits 
and  effects  of  it  are  also  granted.  Shep.  TouoIl  89,  100; 
Bacon  Ab.,  Grants  (I)  4  This  rule  we  have  in  more  than  one 
Lnstance*  ot  late,  been  called  upon  to  apply  in  behalf  of  the  grantee. 
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In  ComstocJk  y.  Johnson,  46  N.  Y.  615,  it  is  stated  so  largely  as  this  : 
"Every  thing  necessary  for  the  full  and  free  enjoyment  of  the  mill 
passed  as  an  incident  appurtenant  to  the  land  conveyed."  See  also 
Voorhees  v.  BuroJiard,  decided  November^  1873.  These  were  cases 
of  mill  sites  conveyed  ;  for  the  enjoyment  whereof  there  was  neces* 
sary  an  easement  over  and  upon  intervening  lands  of  the  grantors. 
A  gi*aut  of  minerals,  in  situ,  reserving  the  surface,  is  not  difFerent. 
It  is  like,  too,  the  grant  of  a  close,  within  other  lands  of  the 
grantor ;  or  of  an  upper  story  of  a  house,  the  grantor  still  owning 
the  lower.  There  the  grantee  has  a  right  of  way  to  his  close,  or  to 
his  upper  story,  through  the  premises  of  the  grantor.  Pomfret  v. 
Ricroftj  1  Will.  Saun.  321,  note  6.  It  is  the  same  if  the  owner 
grants  the  surrounding  lands  and  reserves  to  himself  the  close.  Id. 
Hence  a  grant  of  minerals  in  the  land  gives  a  right  to  mine  for 
them,  unless  there  is  a  positive  restriction  in  the  grant  itself. 

The  plaintiff  claims  that  this  general  power,  if  thus  acquired  as 
an  incident  to  a  grant,  is  limited  by  a  special  power  or  privilege, 
particularly  mentioned  in  the  grant  or  reservation.  And  as  the 
reservation  here  does,  in  particular  terms,  stipulate  for  a  privilege 
of  going  to  and  fro,  he  insists  that  this  privilege  is  all  that  the 
d3fen(hint  has.  Such  is  net  the  effect  of  such  a  particular.  Earl 
Cc:rdi(/'rn  v.  Amiitage,  2  B.  ft  C.  197 ;  Oreen  v.  Putnam,  8  Gush. 
21.  The  right  to  work  a  mine,  reserved  by  the  grantor  of  the  snr* 
face,  curries  with  it  the  right  to  penetrate  to  the  minerals  through 
the  surface  of  the  land  conveyed,  for  the  purpose  of  digging  them 
out  and  removing  them.  Gould  v.  0.  W,  D,  C.  Co,,  29  Johns.  P. 
8?0  ;  S.  C,  12  L.  T.  842 ;  13  id.  109  ;  Rogers  v.  Taylor,  1  H.  ft  KT. 
706;  Next  v.  OiU,  supra. .  This  being  so,  there  must  be  included  in 
the  right  to  break  through  the  surface,  the  right  to  do  so  in  such 
manner  as  is  most  advantageous  to  the  owner  of  the  right  to  mine, 
so  that  tlie  surface  is  not  wholly  destroyed.  By  this  is  meant,  that  he 
has  a  right  to  sink  a  shaft  vertically,  or  to  dri^e  a  way  horizontally, 
or  to  do  both  in  different  places,  so  that  he  may  reach  the  minerals 
and  take  them  out  from  below  the  superjacent  earth,  following 
the  veins  of  ore  with  excavations  below  the  surface;  always, 
however,  under  the  restriction  that  what  he  does  it  is  neces- 
sary for  him  to  do  for  the  reasonable  use  and  enjoyment 
of  his  property  in  the  minerals.  We  are  aware  that  in  Hdr* 
Hi  V.  Ityding,  supra,  Lord  Abinger,  G.  B.,  is  reported  as  saying 
lo  the  effect,  that  a  reservation  of  mines  and  mineral?  gave  no 
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right  to  sink  shafts  or  drive  cuts  upon  the  sarface  of  the  land  from 
which  the  reserration  was  made.  He  is  the  only  judge  who  there 
made  such  utterance.  It  was  not  upon  a  point  involyed  in  the 
case ;  it  was  made  argumentatively.  It  is  opposed  to  the  general 
rule  to  he  derived  from  other  decisions.  That  case  turned  wholly 
upon  the  point,  in  which  all  the  judges  agreed,  that  miners  weie 
oound  to  leave  reasonable  support  for  the  surface.  True,  Baylt, 
J.,  in  Cardigan  v.  Armitage,  supra,  says  the  incidental  power 
^*  would  allow  no  use  of  the  surface."  It  is  plain,  from  the  curi*ent 
of  the  reasoning,  that  he  meant  use  of  the  surface  as  surface,  in  its 
unbroken  state;  for  he  was  then  reasoning  toward  the  conclusion, 
which  he  finally  reached,  that  a  reservation  of  coal  below  the  sur-. 
face,  reserved  also,  as  an  incidental  right,  the  power  of  reaching 
them  through  the  same  surface.  And  in  the  same  case,  Holboyd, 
J.,  suggesting  to  counsel,  argtiendo,  said  :  ''If  the  coal  itself  had 
been  excepted,  without  more,  that  would  have  been  a  right  of  entry 
forever."    And  see  Hodgson  v.  Field,  7  East,  613. 

The  necessity  which  is  to  govern  is  not  fixed  and  unvarying. 
The  right  may  be  exercised  in  a  manner  suitable  to  the  business  to 
be  carried  on.  Such  is  the  principle  of  the  decision  in  the  analo- 
gous case  of  Oayford  v.  Moffatt,  Law  Rep.,  4  Oh.  App.  133,  where 
it  is  held  that  a  lessee  of  an  inner  close  becomes  entitled  to  the 
right  of  way  through  an  outer  close,  and  that  the  way  afForded  to 
him  must  be  suitable  to  the  business  to  be  carried  on  by  him  on  the 
premises  demised.  And  what  is  perliaps  but  an  expansion  of  the 
last  proposition,  the  exercise  of  the  right  is  not  to  be  confined  to 
the  modes  in  vogue  when  it  was  first  acquired.  The  owner  of  the 
mine  may  keep  pace  with  the  progress  of  invention  and  ingenuity, 
so  far  as  is  necessary  to  a  profitable  working  of  his  property  in  com- 
petition with  rivals.  Hence,  he  may  adopt  new  and  improved 
methods,  which  are  usually  availed  of  in  the  same  business,  when 
the  use  of  them  is  necessary  to  him.  This  rule  is  drawn  from  the 
decision  in  Dand  v.  Kingscote,  supra,  where  it  was  held  that,  under 
a  right  to  a  sufllcient  way-leave,  ancient  or  origin,  the  coal-owner 
was  not  confined  to  such  ways  as  were  in  use  at  the  time  of  the 
grant;  and  that  under  a  liberty  to  sink  pits,  of  like  early  origin; 
the  '''\'i:W:  of  erecting  a  steam  engine  and  other  machinery  for 
draining  the  pit,  with  all  proper  accessories,  passed  as  incidenUil 
thereto.  The  right  there  adjudicated  upon,  it  is  true,  arose  from 
the  express  terms  of  the  reservation  ;   but  if  the  right  originally 
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exists,  it  is  conceived  'that  it  matters  not  whether  it  is  from  the 
express  terms  of  the  instrument  or  as  an  incident  to  a  general 
power  reserved,  and  that,  in  the  one  case  as  well  as  the  other,  it 
may  be  exercised  after  modem  methods.  And  see  Dyce  v.  Hay,  1 
Macq.  H.  of  L.  Cases,  305-312;  SenJwuse  v.  Ohrisiian,  1  T.  R.  560. 

It  is  to  be  borne  in  mind  all  the  while,  that  the  rights  which  fol- 
low ownership  as  incident  thereto  are  no  more  nor  greater  than 
those  which  are  necessary  for  the  beneficial  enjoyment  of  the  prop* 
erty.  It  may  be  convenient  to  have  other  rights,  less  difficult  or 
less  expensive  with  them,  to  carry  on  the  operations,  but  this  is  not 
the  test  The  learned  counsel  for  the  defendant  insists  that  the 
measure  of  the  use  which  it  may  make  of  the  plaintiff's  land  is  not 
the  most  rigid  necessity,  but  a  reasonable  convenience.  It  is  said 
by  Lord  Mansfield,  in  Morris  v.  Edghigton,  3  Taunton,  31:  "  It 
woald  not  be  a  great  stretr.h  to  call' that  a  necessary  way,  without 
which  the  most  convenirrU  and  reasonable  mode  of  enjoying  the 
premises  could  not  be  bad."  We  do  not  think  that  this  is  sustained 
to  that  extent  by  later  decisions;  and  see  comments  upon  the  case 
in  Barlow  v.  Rhodes^  1  Oromp.  &  Meeson,  439.  In  Lawton  v. 
Rivers,  2  McGord,  445,  it  is  remarked:  ''An  inconvenience  may  be 
so  great  as  to  amount  to  that  kind  of  necessity  which  the  law- 
requires."  In  Petiingill  v.  Porter,  8  Allen,  1,  it  is  held  "  tLat 
there  is  a  way  by  necessity,  whore  another  cannot  be  got  or  mad^ 
without  unreasonable  labor  and  expense;  and  that,  in  determining 
th^  question,  the  jury  may  consider  the  comparative  value  of  the 
land  and  the  probable  cost  of  such  ways,  and  the  word  *  necessary ' 
cannot  be  limited  to  absolute  physical  necessity."  But  yet  the  way 
must  be  necessary,  and  the  facts  of  each  case  must  determine 
whether  it  or  any  other  easement  thus  claimed  is  necessary.  It 
must  be  more  than  one  of  mere  convenience  (Screven  v.  Oregariey 
8  Rich.  158),  or  one  beneficial  and  convenient  (8  Allen,  supra),  and 
is  only  commensurate  with  the  existence  of  the  necessity  upon 
which  the  implied  grant  of  it  is  founded,  and  ceases  when  the  neces- 
sity for  it  ceases.  K  Y.  Life  Ins.  d  T.  Co.  v.  Milnor,  1  Barb.  Gh« 
853. 

The  defendant  may  not  claim,  as  incident  to  the  grant  to  it| 
that  which  is  convenient.  It  may  have  only  that  which  is  neees* 
sary,  but  may  have  that  in  a  convenient  way.  One  may  hare  a 
way  by  necessity  over  the  land  of  another ;  and  having  it  thus,  he 
may  have  it  at  a  place  and  route  which  is  convenient  for  him.  But 
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he  never  can  have  it  becaoae  it  is  convenient  for  him,  unless  it  is 
first  necessary.  The  right  arises  from  the  necessity  of  the  oase^ 
and  not  otherwise.  It  will  be  seen,  when  we  come  to  consider  the 
findings  of  fact  and  refusals,  that  this  is  of  much  importance.  It 
is  very  rarely,  then,  that  a  case  arises  where,  upon  this  test,  the 
mine  owner  can  justify  the  use  of  the  surface  for  the  lengthened 
keeping  of  his  ore.  Still  more  rarely,  for  the  long-continued 
deposit  of  the  rubbish  from  the  mine,  or  for  the  erection  of  build- 
ings for  the  storage  of  materials,  the  housing  of  animals  or  the  use 
of  artisans.  So  says  Bayly,  J.,  in  2  Barn.  &  Cress.,  supra : 
*'  The  incidental  power  would  warrant  nothing  beyond  what  waa 
strictly  necessary  for  the  convenient  working  of  the  coals.  It 
would  allow  no  use  of  the  surface,  no  deposit  upon  it  to  a  greater 
extent  or  for  a  longer  duration  than  should  be  necessary,'  no> 
attendance  upon  the  land  of  unnecessary  persons.  It  would  be 
questionable  at  least  whether  it  would  authorize  a  deposit  upon  the 
land  for  the  purposes  of  sale,  and  whether  it  would  justify  the 
introduction  of  purchasers  to  view  the  coals."  See  Eaiew.  Bea}nan^ 
49  Me.  207 ;  Turner  v.  Reynolds^  23  Penn.  St  199,  cited  by  the 
defendant,  seems  adverse  to  this.  But  the  language  of  the  opinion 
is  to  be  read  in  connection  with  the  lease  there,  which  was  of  the 
land  as  well  as  of  the  mine.  It  must  be  seldom  that,  after  the  ore  is 
separated  and  haled  out,  that  there  exists  a  necessity  for  the  use  of 
the  land  in  which  it  is  found.  It,  and  the  rubbish  found  with  it^ 
may  ordinarily  be  carried  from  the  land  on  to  the  other  possession 
of  the  owner  of  the  mineral.  It  is  ordinarily  practicable  for  the 
owner,  to  obtain  possession  of  land  near  enough  for  storage  and 
dumping-ground,  and  for  sites  for  all  buildings  requisite  for  the 
purposes  above  named.  It  is  seldom  that  considerations  of  vital 
economy  create  the  necessity  which  the  law  recognizes.  ^'  Reason- 
able profit,"  in  the  phrase  of  Pabke,  B.,  in  Dand  v.  Eingsoote^ 
supra,  is  all  that  the  mine  owner  can  insist  is  within  the  bene* 
ficial  enjoyment  of  his  property.  The  defendant  cites  Rogers  v. 
Taylor,  1  H.  &  N.  706,  which  does,  indeed,  go  farther  than  this,, 
and  does  sustain  the  heaping  up  of  rubbish  upon  the  surface  lands. 
That,  however,  was  a  decision  upon  demurrer,  where  a  plea  was* 
held  good  which  set  up  a  like  user  of  over  twenty  years,  and  the 
court  held  that  the  right  was  not  unreasonable  and  might  have 
originated  in  grant ;  in  express  grant,  we  understand  to  be  meant,, 
to  do  the  very  kind  of  act  complained  of.  .See  Carlycn  v.  Lomrim/gp 
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40  Eng.  Law  ft  Eq.  448.  These  ftuthorities  are  not  appUoable 
faere^ 

We  haye  considered  the  case  so  far^  upon  the  incidental  powers 
arising  from  the  reservation  of  the  right  of  property  in  tho 
minerals.  The  privilege  farther  reserved  in  the  deed  to  Downs^  and 
subsequently  granted  to  defendant,  of  going  to  and  from  all  beds 
of  ore  that  might  be  thereafter  worked  on  the  most  convenient 
route  to  and  from,  we  have  shown  does  not  in  any  wise  limit  these 
incidental  powers.  On  the  contrary,  it  is  plain  that  it  aids  them. 
It  is  not  a  right  of  way  only  over  the  surface  ;  it  is  to  all  beds  of 
ore  thereafter  worked.  Of  necessity,  to  reach  beds  below  the  sur- 
face, the  way  must  go  through  the  surface ;  not  merely  on  a 
necessary  or  a  convenient  route,  but,  as  the  terms  of  the  privilege 
are,  on  the  most  coiivonient  route  ;  hence  by  shaft  or  tunnel,  or 
l)oth,  as  shall  give  the  readiest  or  the  cheapest  access,  and  also 
across  the  surface  to  tlie  mouth  of  the  tunnel  or  shaft. 

The  plaintiff  insists,  however,  that,  whatever  may  have  been  the 
rights  which  were  retained  by  Parks  from  his  conveyance  to  Downs, 
they  were  intercepted,  and  extinguished  and  transferred,  and  did 
not  reach  the  defendant.  He  sets  up  an  adverse  possession.  He 
bases  it  upon  the  affirmative  acts  of  Downs  and  his  grantees,  and 
upon  the  neglects  and  omissions  of  Parks  and  his  grantees  of  tho 
minerals.  This  claim  of  an  advei-se  possession  cannot  rest  merely 
upon  a  non-user  by  the  grantors  of  the  defendant.  The  rights 
now  claimed  by  them  were  the  subject  of  an  express  grant*  In 
such  case,  though  there  be  no  non-user,  if  there  has  been  no  act  of 
the  owners  of  the  surface  lands  which  prevented  the  exercise  of  the 
rights  of  mining,  they  still  exist.  Smiles  v.  ITasHngs,  24  Barb.  44; 
Armstrong  v.  Caldwell,  53  Penn.  St.  284;  and  see  Smith  v.  Lloyd, 
9  Exch.  562.  Nor  can  it  rest  upon  any  act  of  the  owners  of  tho 
surface  which  appears  in  the  case.  To  work  such  effect,  the  act 
must  be  hostile  and  adverse  to  the  rights  of  the  owner  of  the  min- 
erals. That  cannot  be  predicted  of  the  acts  displayed  in  the  find- 
ings or  in  the  proof.  Not  an  instance  is  given  of  any  assumptio»: 
of  control  over  the  ore  by  digging  it,  or  by  preventing,  interfering 
with  or  forbidding  an  attempt  to  dig  it.  The  only  acts  shown  are 
those  of  Downs  and  othorvS,  in  iiUing  up,  at  times,  and  in  places, 
the  old  cut  to  tho  vein,  in  changing,  in  places,  the  course  of  the 
old  cart-way,  and  putting  fences  across  with  bars  and  openings 
therein.     These  were  not  accompanied  with  any  claim  of  sole  and 
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ezclasive  right  to  the  entire  estate,  Dor  to  the  way  oyer  it.  They 
were  not  done  in  avowed  hostility  and  resistance  of  a  claim  of  right 
by  the  grantors  of  defendant  They  were  not  acts  which  were,  of 
themselyes,  of  necessity  and  natarsd  results,  hostile  to  other  rights 
and  exclusive  of  them.  All  that  can  be  said  of  them  is,  that  the 
owners  of  the  surface  lands  had  the  use  and  enjoyment  of  them, 
and  of  the  ways  over  them,  but  after  such  sort  as  was  entirely  con- 
sistent with  the  existence  of  a  right  of  the  owners  of  the  minerals, 
to  use  and  enjoy  them,  and  ''of  way"  to  them.  In  fine,  there  ia 
nothing  shown  but  the  suspension  on  the  one  side  of  the  exercise 
of  the  right  to  mine,  and  on  the  other  of  acts,  during  such  suspen- 
sion, entirely  consistent  with  the  existence  of  such  right,  though 
suspended  in  its  use.  And  this  applies  to  all  other  rights  reserved, 
as  well  as  to  the  ownership  of  the  minerals  and  the  right  to  mine  for 
them.  For  a  discussion  of  this  topic,  so  full  as  to  forestall  further 
elaboration  here,  see  Arnold  v.  Stevens,  supra. 

There  is  one  fact  in  this  case  not  considered  there,  and  which  is 
urged  by  the  plaintiff.  The  deeds  from  Downs  and  his  grantees, 
down  to  that  to  the  plaintiff,  do  not  contain  the  clause  of  reserva* 
tion  which  is  in  the  deed  from  Parks  to  Downs.  Such  omission 
does  not  affect  the  conclusion  we  arrive  at,  as  is  held  in  Seaman  r. 
Vawdrey,  16  Vesey,  390.  ' 

The  plaintiff  acquired,  as  a  right  of  property,  that  there  should 
be  left  of  the  minerals,  in  their  place  under  the  land,  sufficient  to 
support  the  surface  in  its  natural  state.  This  was  the  extent  of 
his  right  to  subjacent  support,  there  being  no  building  upon  the 
land  when  Parks  conveyed  to  Downs,  nor  the  erection  of  any  one  of 
the  purposes  in  their  contemplation.  Cal.  R,  W.  Co.  v.  S^oty  supra. 
The  defendant  lays  great  stress  upon  the  small  consideration  given 
for  the  land.  The  right  to  support  is  without  regard  to  the 
comparative  value  of  the  strata.  Humphries  v.  Brogden,  12  Q.  B. 
739.  This  right  to  sufficient  subjacent  support  is  likened,  some- 
times, to  that  to  have  lateral  support  to  land.  In  that  case,  all 
which  can  be  claimed  is,  that  the  adjacent  owner  shall  not  so 
dig  upon  his  land  as  that  that  of  his  neighbor  shall  fall  into  his 
pit.  If  the  weight  of  buildings,  of  late  erected  by  his  Aeighbor 
on  the  land,  cause  it  to  slide,  when  of  its  own  weight  it  would 
not,  there  is  no  claim  for  redress.  Lascda  v.  Holbrookf  4  Paige, 
169.  Is  it  not  the  same  rule,  that  whatever  an  adjacent  ownei 
c^n  do  upon  or  in  his  own  land,   confined    within  that,   and 
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necessary  for  the  conyenient  and  beneficial  enjoyment  of  it,  which 
works  no  physical  injury  to  his  neighbor's  possession  in  its  natnral 
state,  he  may  do  withont  liability  to  his  neighbor,  although  it  may 
work  physical  injury  to  a  building  lately  erected  thereon  by  his 
neighbor  P  For  in  Humphries  y.  Brogden,  supra,  the  reason  is  given 
that  an  owner  cannot,  by  putting  an  additional  weight  upon  his 
own  land,  and  so  increasing  the  lateral  pressure  upon  his  neigh- 
bor's land,  render  unlawful  any  operation  thereon  which  before 
would  have  caused  no  damage.  Is  this  exemption  from  liability 
confined  to  a  case  of  lateral  pressure  ?  If  he  may  so  dig  as  that 
the  building  shall  topple  down,  and  not  be  liable  so  long  as  that, 
but  for  the  building,  the  earth  would  not  have  fallen  in,  may  he 
not  so  blast  in  digging  as  that  the  building  shall  shake,  crack  and 
crumble,  without  giving  cause  of  action,  so  long  as  that  the  surface 
of  his  neighbor's  ground  is  not  injured  or  disturbed,  though  it  lie 
shaken  ?  He  is  not  bound  to  support  the  building,  so  long  as  he 
affords  a  support  sufficient  for  the  soil  without  the  building.  He 
is  not  bound  to  refrain  from  digging  in  his  own  land,  so  soon  as  he 
comes  near  the  limit  of  support  for  his  neighbor's  building,  not  an 
ancient  one.  He  is  not  bound  to  be  circumspect  in  his  means  of 
digging,  so  long  as  they  do  not  affect  badly  his  neighbor's  land.  Is 
he  bound  to  refrain  from  the  use  of  the  means  which  do  not  mjure 
bis  neighbor's  land,  for  that  they  badly  affect  a  modern  house 
thereon  ?  In  our  judgment  he  is  not.  See  Smith  v.  Thackerah, 
Law  Rep.,  1  C.  P.  564.  Whatever  it  is  necessary  for  him  to  do 
for  the  profitable  and  beneficial  enjoyment  of  his  own  possession, 
and  which  he  may  do  with  no  ill  effect  to  the  adjacent  surface  in 
its  natural  state,  that  he  may  do,  though  it  harm  erections  lately  put 
thereon.  As  the  rights  and  relations  of  adjacent  owners  and 
those  of  superjacent  and  subjacent  owners  are  alike,  so  may  the 
subjacent  owner  do  beneath  the  surface  what  the  adjacent  owner 
may  do  beside  it.  And  where,  as  in  Harris  v.  Syding,  supra, 
learned  judges  speak  of  the  subjacent  owner  not  being  entitled  to 
let  down  the  surface  or  injure  the  enjoyment  of  it,  they  mean  the 
surface  in  its  natural  state,  and  not  with  additions  to  it  in  buildings 
not  ancient.    And  see  Partridge  v.  Scott,  3  M,  &  W.  220. 

Nor  do  these  rights  (for  a  time  and  to  a  degree  to  impair  the 
surface,  and  so  that  support  be  left  suflScient  for  it  in  its  natural 
state,  to  leave  it  insufllcient  to  support  buildings  not  ancient) 
require  or  depend  upon  a  covenant  to  make  compensation,   as 
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is  nrged  by  the  plaintiff.  It  is  trae  that  many  reflerrafcioiui  of  tooli 
rights  are  accompanied  with  a  covenant  to  compensate.  The 
covenant  does  not  create  or  add  to  the  reservation.  The  privileges 
are  created,  fixed  and  defined  by  the  terms  of  the  reservation  alone. 
If  there  be  a  reservation  without  a  covenant,  the  rights  it  creates  or 
retains  are  just  as  valid  and  maintainable. 

Nor  does  this  case  fall,  in  its  main  aspects  at  least,  within  the 
rule  recognized  and  applied  in  Hay  v.  Gohoes  Co.,  2  N.  Y.  159. 
There  the  adjacent  owner,  though  following  a  lawful  purpose  upon 
his  own  land,  in  excavating  a  canal  thereon,  cast  rocks  from  it  upon 
his  neighbor's  land.  He  immediately  and  physically  invaded  his 
neighbor's  exclusive  possession.  He  had  the  right  to  dig  the  canal. 
His  neighbor  had  the  right  of  undisturbed  possession  of  his  property. 
It  was  held,  on  grounds  of  public  policy,  better,  if  these  rights 
conflicted,  that  he  should  give  up  the  right  of  a  particular  use^ 
than  that  his  neighbor  should  lose  the  beneficial  use  of  his  altogether. 
Here,  however,  the  case,  it,  not  reversed,  is  nearly  so.  The  sole  use 
which  the  defendant  can  make  of  its  property  is  to  excavate  and 
remove  it.  If  it  is  doing  only  what  is  necessary  to  that  end,  shall 
it  give  up  altogether  the  sole  beneficial  use  of  its  property,  that  the 
plaintiff  may  use  his  undisturbedly  in  one  way,  the  most  profitable, 
doubtless,  and  the  most  desirable,  but  still  one  way  of  several  ? 

And  so  the  argument  brought  by  the  plaintiff,  from  the  analogy 
of  those  decisions,  which  hold  that  one  may  not  so  use  his  property 
as  to  make  a  nuisance  to  his  neighbor.  There  can  be  no  rightful 
complaint  thereof  by  one  who  has  agreed  that  such  use  may  be 
made.  The  reciprocal  rights  and  obligations  of  these  parties,  in 
this  regard,  come  down  from  the  contract  between  Parks  and 
Downs,  to  which  they  are  privies.  Parks  reserved  the  right  to 
himself  and  to  the  defendant  to  do  all  things  necessary  to  get  at, 
and  get  out,  this  mineral ;  and  Downs,  for  himself  and  for  this 
plaintiff,  in  consideration  of  the  sale  and  conveyance  of  the  sur&ce 
of  this  estate  at  the  price  bargained  for,  agreed  that  all  necessary 
things  might  be  done.  One  may  not  establish  a  right  to  make  a 
public  or  a  private  nuisance  by  prescription,  which  is  the  presump- 
tion of  a  grant.  Mills  v.  Hall,  1  Denio,  315.  But  where  there 
has  been  an  express  grant  of  a  right  to  do  all  things  necessary  to 
attain  an  end,  and  such  nuisance  results  as  a  necessary  incident 
thereto,  there  can  be  no  claim  for  private  damage  from  the  doing 
thereof. 
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The  point  made  by  the  plaintiff  on  his  printed  brief,  that  it  waa 
but  the  limited  right  of  certain  persons  to  mine  which  was  reserred 
by  Parks,  is  not  sustained  by  the  proofs.  The  folios  to  whieh  he 
refers  have  been  stricken^ out  of  the  appeal  book;  it  seems  by 
stipulation. 

The  plaintiff  also  inyokes  the  doctrine  of  estoppel,  and  insists 
that  the  defendant,  having  reposed  upon  its  rights,  if  any  it  had, 
until  the  plaintiff  had  changed  his  condition  by  large  expenditureli 
upon  his  property,  may  not  now,  with  good  faith  toward  him,  insist 
upon  those  rights  to  his  detriment  There  is  no  estoppel  in  the 
ease.  It  does  not  appear  that  the  silence  or  inaction  of  the  defend- 
ant misled  the  plaintiff,  or  that  he  at  all  relied  thereupon  in 
his  making  his  primary  investment  in  the  premises,  or  his  subse- 
quent expenditure  in  their  improvement. 

Having  thus  given  our  views  of  the  legal  questions  involved 
in  the  case,  it  remains  to  determine  the  result  of  their  application 
to  the  facts.  The  plaintiff  appeals  from  so  much  of  the  judgments 
below  (upon  the  questions  other  than  his  damages)  as  are  based 
upon  the  conclusions  of  law  of  the  learned  justice  at  special  term, 
expressed  as  follows :  First,  that  the  defendant  owns  all  mines, 
minerals  and  ores  upon  the  plaintiff's  lands  described  in  the 
complaint.  Second,  that  there  has  been  no  adverse  possession 
thereol  Third,  that  it  has  a  right  to  enter  upon  plaintiff's 
premises  and  to  dig  through  the  surface  in  order  to  procure  such 
ores.  Fourth,  and  so  to  do  at  the  place  and  in  the  manner  in 
which  it  has  opened  and  dug  their  drift- way  in  front  of  phuntiff  's 
bank  walL  fifth,  that  there  has  been  no  adverse  possession 
sufficient  to  defeat  this  right.  Sixth,  that  the  defendant  has 
a  right  to  maintain  a  rail  or  tramway  at  the  place  where  the  same 
has  been  built  on  the  plaintiff's  premises,  for  the  purpose  of 
working  such  mine.  Seventh,  and  that  the  defendant  has  a  right 
to  use  and  sink  a  steam-engine  on  the  premises  of  the  plaintiff  for 
the  purpose  of  working  said  mines. 

In  our  judgment  the  learned  justice  was  correct  in  arriving 
at  these  conclusions.  The  first,  second,  third  and  fifth  have  been 
Fhown  to  be  correct,  directiy,  in  the  foregoing  discussion.  The 
fourth,  sixth  and  seventh  depend  entirely  upon  the  fact  of  whether 
the  acts  therein  mentioned  were  necessary  for  the  profitable  and 
beneficial  enjoyment  of  the  property  of  the  defendant  in  the 
minerals.    The  learned  justice  has  not  in  terms  found  as  matter  of 
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fact  Uiat  the  use  in  these  particulars  was  thus  necessary.  And 
although  he  has  refused  to  find  that  all  of  the  use  made  by  the 
defendant  of  the  plaintiff's  ground  has  been  necessary  in  canying 
on  the  operations  of  the  mine,  he  has  not  found,  nor  has  he  refused 
to  find,  that  the  use  in  the  particulars^  comprehended  in  the  aboTS 
conclusions  of  law,  was  not  necessary  for  some  lawful  purpose 
of  the  defendant  So  that  we  are  enabled  to  look  into  the  evi- 
dence, and  to  make  inferences  therefrom  in  support  of  the  conclu- 
liions  of  law  and  the  judgment  arrived  at  by  him.  We  find  that 
there  is  enough  in  the  testimony  to  sustain  a  finding  of  fact,  that 
the  use  of  the  plaintiff's  land  was  in  these  particulars  thus 
necessary.    We  so  infer. 

The  defendant  appeals  from  the  judgment,  and  has  excepted  to 
some  of  the  conclusions  of  fact.  We  think  that  the  conclusions 
thus  excepted  to  are  immaterial  to  the  questions  now  in  contention, 
or  are  sustained  by  some  of  the  testimony  given.  The  learned 
justice  does,  indeed,  find  that  the  defendant  has  caused  the 
plaintiff's  land  to  subside  and  fall  in.  We  find  no  testimony 
of  such  subsidence,  save  at  the  tunneling  following  the'  old 
drift-way.  And  so  the  finding,  made  on  the  request,  limits  it. 
The  subsidence  there  is  not  of  the  land  of  the  plaintiff,  except  that 
which  was  made  by  the  filling  in  of  the  old  drift.  The  learned 
justice  found  no  damages  to  have  resulted  from  that  subsidence. 
In  that  respect,  the  finding  of  fact  is  not  material.  He  does  find, 
as  a  conclusion  of  law,  that  the  defendant  has  no  right  so  to  work 
the  mine  as  to  deprive  the  plaintiff's  premises  of  the  necessary  sup- 
port to  prevent  the  surface  from  falling  in.  As  an  abstract  propo- 
sition, this  is  connect  He  does  adjudge  that  they  be  restrained  from 
removing  the  subjacent  support  from  the  plaintiff's  premises,  so  as  to 
cause  any  portion  thereof  to  subside  or  fall  in.  This  looks  to  the 
future.  It  does  not  apply,  nor  does  it  seem  to  be  meant  to  apply  to 
the  falling  in  on  the  route  of  the  old  cut.  And,  so  understood, 
there  is  no  error  in  so  adjudging.  Nor  does  it  seem  material  to  any 
question  really  mooted  upon  this  argument.  At  any  rate,  as  a 
restraint  in  the  future  from  doing  what  it  should  not  do,  it  cannot 
harm  the  defendant.  We,  therefore,  regard  the  finding  of  fact^  in 
this  particular,  as  immaterial. 

The  learned  justice  found  that  the  blasting  was  not  oonduoted 
with  the  care  usual  in  such  cases.  The  testimony  on  which  to  sua- 
iain  this  is  not  very  great.     It  is  true  that  the  effects  of  the  blait* 
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ing  npon  the  house  and  roBOiroir  of  the  plaintiff  have  been  marked ; 
and  it  is  tnie  that  it  is  in  the  testimony^  that  it  is  not  usual  for  the 
blasts  to  produce  such  effects,  so  that  it  may  be  said  consequen- 
tially that  the  blasts  have  not  been  such  or  so  conducted  as  is  usual. 
Yet  it  is  also  in  the  testimony  that  the  house  of  the  plaintiff  is 
peculiarly  founded  ;  on  the  solid  rock,  some  feet  below  the  surface. 
The  effect  upon  it  may  be  quite  as  much  from  this  peculiarity  of 
structure,  as  from  the  lack  of  care  in  blasting.  For  the  eyidence  is 
not  variant,  that  no  greater  amount  of  powder  is  used  to  a  charge 
than  is  common  among  miners.  It  was,  however,  a  question  of 
fact  for  the  trial  court,  and  there  is  testimony  from  which  such  a 
finding  may  be  drawn. 

It  has  also  excepted  to  the  refusals  to  find  as  requested.  Certain 
of  these  are  as  fully  met  as  the  defendant  has  a  right  to  insist 
upon,  by  a  finding  of  the  request,  with  a  qualification  which  is 
sustained  by  portions  of  the  testimony.  Some  of  them  are  refused, 
where  no  evil  result  seems  to  have  followed  to  the  defendant ;  for 
no  conclusion  of  law  or  adjudication  has  been  made,  inconsistent 
with  the  existence  of  the  fact,  the  finding  of  which  was  requested. 
Those  of  them,  in  wliich  the  defendant  requested  the  learned  justice 
to  f  nd  that  all  of  the  use  made  by  it  of  the  ground  was  necessary  in 
the  operation  of  the  mine,  were  addressed  to  the  very  important 
issue  in  the  case,  upon  which  much  of  the  testimony  taken  had  a 
bearing.  The  learned  justice  had  before  him  testimony  which,  if 
he  gave  it  preponderance,  sustains  his  refusal.  Others  of  requests 
refused  are  not  now  material,  or  were  properly  then  declined.  The 
important  one,  as  to  the  blasting,  contains  several  matters,  some  of 
which  might  well  have  been  found,  but  others  which  we  think  that 
it  was  in  the  learned  justice  to  decline,  according  as  he  viewed  and 
weighed  the  variant  testimony.  Thus  it  was  shown,  without  con- 
tradiction, that  it  is  customary  to  blast  by  night  as  well  as  day  in 
mining  ;  it  was  testified  that  the  defendant  had  taken  all  the  care 
that  it  possibly  could  in  blasting,  and  had  done  nothing  that  was 
not  necessary;  that  the  charges  did  not  exceed  one  pound  of  powder 
to  any  blast,  while  blasts  are  customarily  made  with  twenty-five 
pounds  ;  it  was  testified,  with  no  contradiction,  that  there  was  no 
other  way  of  dislodging  the  ore  than  by  blasting  it  out  On  the 
other  hand,  it  was  shown  that  the  effects  of  the  blast  were  much 
felt  by  the  plaintiff  and  his  family  and  his  house,  and  that  it  was 
nnasual  for  a  house  to  be  so  affected  by  the  blasting  in  a  mine. 
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Now,  one  reqaest  refused  contained  this  clause  :  ''The  blasts  of 
the  defendant  have  not  been  nnnsual  in  size."  We  ha^e  before 
commented  on  the  affirmative  finding  of  fact  on  this  subject, 
and  for  the  same  reasons  we  are  obliged  to  conclude  that 
here  was  the  power  in  the  learned  justice  to  refuse  to  find  as 
requested.  He  might  infer,  from  unusual  efFect,  unusual  power. 
Another  request  refused  was  that  the  defendant's  operations  in 
blasting  had  ''been  conducted  with  all  possible  care."  The  same 
reason  applies  to  the  refusal  of  this. 

The  defendant  excepts  to  the  several  conclusions  of  law: 
Ist  That  the  tramway  cannot  b j  right  be  raised  above  the  level  of 
the  ground,  unless  so  high  as  that  it  may  be  passed  under  by 
horses  and  carriages.  2d.  That  it  has  no  right  to  deposit  or  keep 
upon  plaintiff's  land  any  ore  or  refuse  stuff  or  rubbish,  or  any 
bam,  stable,  blacksmith  shop,  powder-house  or  other  building. 
3d.  That  it  has  no  right  to  blast  in  the  night-time,  during  the 
hours  for  sleep.  4th.  Nor  at  any  time,  so  as  to  shake,  crack  or 
injure  the  erections  of  the  plaintiff.  5th.  That  it  has  a  right  to 
sink  a  steam  engine  on  the  premises,  for  the  purpose  of  working 
said  mine,  but  not  in  the  manner  in  which  it  has  operated  it. 
6th.  That  it  has  no  right  so  to  work  the  mine  as  to  deprive 
the  plaintiff's  premises  of  the  necessary  support  to  prevent  the 
surface  from  falling  in.  7th.  To  the  amount  of  damages  and  to 
the  judgment  ordered. 

The  sixth  of  these  findings,  for  reasons  above  given,  must  be 
oonstrued  as  holding  no  more  than  that  the  surface,  in  its  natural 
state,  must  have  sufficient  support  from  the  underlying  minerals. 
In  this  view  it  is  correct 

As  to  all  the  rest  of  these  conclusions,  except  as  to  one  here- 
after es];>ecially  noted,  they  are  right  or  not,  as  is  found  the  one 
controlling  question  of  fact  whether  the  acts  of  the  defendant 
to  which  they  refer  were  or  were  not  necessary  for  the  profitable 
and  beneficial  enjoyment  of  the  defendant's  property.  We  have 
given  our  view  of  the  legal  principles  which  should  govern  such 
cases  as  this.  It  will  have  been  observed  that  the  application 
of  them  hinges  on  this  fact.  The  learned  justice  has  not  found  it ; 
he  has  refused  to  find  it  He  would  find  no  more  than  that  it  was 
convenient  Whatever  might  be  our  opinion  as  to  the  necessity  of 
the  use,  if  we  should  look  into  the  testimony,  we  are  not  at  liberty 
so  to  do,  to  reverse  a  judgment,  when  there  is  any  testimony  which 
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will  sustain  him  in  not  so  finding.  And  that  there  is.  One  con- 
clnsion  of  law  excepted  to  is  :  That  the  defendant  has  no  right  tc 
blast  in  the  night-time^  daring  the  hours  for  sleep.  And,  based 
upon  this  conclusion  of  law,  is  an  adjudication  that  it  be  restrained 
from  blasting  upon  or  underneath  the  lands  of  the  plaintifF,  in  the 
night-time,  during  the  hours  usually  devoted  to  sleep.  There 
is  no  support  for  this  conclusion  and  adjudication  in  any  of  the 
findings  of  fact  unless  it  be  these  :  first,  that  the  blasting  in  the 
night-time  does  disturb  the  sleep  of  the  plaintiff  and  his  family, 
and  as  a  consequence  affects  their  health ;  and  second,  that  the 
improper  and  unlawful  blastings  in  the  night-time>  has  diminished 
the  value  of  the  plaintiff's  premises.  The  first  fact  stated  is  not 
BufSoieni.  It  is  an  effect  of  the  act ;  the  same  as  the  rupture 
of  the  suifaoe  of  the  land  in  driving  the  cut  is  an  effect  of  an  act. 
Yet,  unless  the  acts  are  without  necessity,  the  defendant  is  not  to 
be  restrained.  It  is  usual  to  blast,  and  the  ore  cannot  be  got 
without  it  It  is  usual,  in  all 'mines,  to  work  and  make  blasts  by 
night  as  well  as  by  day.  Of  course  it  is,  for  day  is  as  night  down 
in  the  mine*  llie  second  statement,  '^  improper  and  unlawful 
bkating  in  the  nighi>time,"  if  it  be  received  asa  finding  of  fact, 
does  not  warrant  the  oonclusion  of  law,  that  the  defendant  has  no 
right  to  blast  at  all  in  the  hours  of  the  night  devoted  to  sleep.  It 
would  warrant  no  conclusion  other  than  that  it  has  no  right 
tp  blast  improperly  and  unlawfuUy,  and  that  it  be  retrained  from 
that  Looking  into  the  testimony  to  see  what  facts  are  shown  on 
this  head,  we  do  not  find  any  that  will  sustain  a  finding  that  it  is 
not  necessary  for  the  defendant  to  blast  of  nights.  Sather  the 
contrary.  The  general  term,  it  would  seem,  was  of  this  opinion, 
for  it  disallowed  the  damages  awarded  the  plaintiff  on  this  account ; 
but  it  did  not  modify  the  judgment  by  reversing  that  part  which 
restrains  the  blasting  at  all  daring  sleeping  hours. 

It  will  be  seen  that,  technically,  there  is  but  one  error  of  the 
learned  justice  who  tried  the  action,  so  disclosed  by  the  case  as  to 
authorize  this  court,  aooording  to  settled  rules,  to  distarb  the  judg- 
ment And  yet  it  will  also  be  seen  that  the  findings  of  &ot  and 
the  request  and  refusal  to  find  faO  to  apply  irith  strictness  to 
the  acts  and  doings  of  the  parties  upon  these  premises— the  legal 
test  which  will  alone  exactly  and  correctly  determine  their  relative 
rights  and  duties.  That  is  the  test  of  necessity.  As  to  each  d  the 
acts  of  the  defendant  complained  of,  it  should  have  been  foimd  as 
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8  matter  of  fact,  whether  or  not  it  was  neceBsary  to  be  done  tor  the 
reasonably  profitable  enjoyment  of  its  property  in  the  minerals. 
Without  this  test  applied  by  the  courts,  the  differences  between  the 
parties  fail  to  haye  been  correctly  and  finally  determined.  For  this 
reason  we  have  concluded,  rather  than  to  modify  the  judgment  in 
the  one  particular,  to  reyerse  it,  and  to  send  the  case  back  for  a 
new  trial. 

In  this  Tiew,  it  is  unnecessary  to  look  into  the  questions  raised 
as  to  the  various  items  of  damages  adjudged. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  coits 
to  abide  the  event. 

All  concur. 

Judgmeni  rmmnetL 


.  CxLLBT,  plaintiff  in  error,  v.  Pbopul 

0M»1I.Y.666.) 

(kimintA  foii— jAmm  of  perton  accused  as  evidence  of  gwU,  Bhidmo$  of  tm^ 

.    apiraeif.    QuaUflcation  of  juror. 

When  dedaratioiui  are  made  in  the  preeenoe  and  hearing  of  an  aoeneed  per* 
•on  of  matters  within  his  personal  Icnowledge,  and  affecting  his  gnilt,  and 
he  remains  silent  when  it  would  be  proper  for  him  to  speak,  this  dronm- 
stanoe  is  presamptire  evidence,  however  slight,  of  guilt ;  and  it  is  no  objeO' 
tion  to  the  admission  of  such  circumstance  in  evidence  that  the  accused  was. 
under  arrest. 

Defendants  were  arrested  on  charge  of  stealing  monej  from  the  person,  and 
the  prosecutor  was  taken  to  their  place  of  custody  to  identifj  them.  The7 
were  identified,  and  the.  prosecutor,  in  their  presence  and  hearing,  described 
ihe  money,  and  the  defendants  made  no  reply.  On  searching  one  of  the 
defendants,  two  parcels  of  monej  were  found ;  one  answering  the  proseou- 
tor'R  description.  The  other  parcel  defendant  asked  to  be  kept  separate, 
saying  it  was  "  bar  money."  Held,  evidence  of  defendant's  acquiescence  in 
the  truth  of  prosecutor's  statement. 

k  conspiracy  may  be  proved  by  circumstantial  evidence ;  and  parties  perform- 
ing disconnected  overt  acts,  all  contributing  to  the  same  result  and  the  coo- 
summation  of  the  same  offense,  may,  by  the  circumstances  and  their  gen- 
eral connection  or  otherwise,  be  satisfactorily  shown  to  be  conspirators  and 
confederates  in  the  commission  of  the  offense. 

By  statute  (3  R.  S.  411,  g  18),  Jurors  are  to  be  selected  and  put  on  the  list  from 
such  persoiui  as  are  assessed  for  personal  property,  or  own  a  freehold  estate 
in  real  property.   P.  owned  a  farm  when  he  was  put  on  the  list,  but  was  not 
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for  penonal  propertj.  Before  the  trial,  he  sold  hiii  farm,  receiving 
a  mortgage  for  part  of  the  purchase-money ;  and  at  the  time  of  the  trial  he 
was  not  a  freeholder,  and  was  not  assessed  for  personal  property.  He  was 
efaallenged.  HM^  that  he  was  not  a  competent  juror.  The  property  quali- 
ftcation»  when  questioned  by  a  challenge,  must  be  that  required  to  authorize 
the  original  selection  of  the  individual  as  a  juror. 

Indictment  against  Andrew  Eelley  and  others  for  grand  lar* 
ceny.  It  appeared  that  Job  H.  Bejnolds,  the  prosecutor,  came  to 
Albany  from  Michigan,  and  took  passage  for  New  York  on  the  night 
boat  Before  its  departare  he  entered  into  conyersation  with  a 
stranger,  who  wanted  him  to  go  and  identify  a  man  who,  he  said, 
had  been  killed  on  the  railroad,  having  papers  on  his  person  show- 
ing him  to  be  from  Michigan.  The  conversation  was  received  in 
evidence,  under  objection.  Beynolds  went  with  the  stranger,  but 
found  no  dead  man.  He  was  then  enticed  into  a  saloon  where 
defendants  were,  and  his  money  was  there  stolen.  Defendants 
were  soon  arrested;  and  Beynolds  directed  the  attention  of  the 
officer  having  one  of  the  defendants  in  charge  to  James  Mulhall, 
also  indicted,  saying,  'Uhere  is  another  of  them."  The  evidence 
was  objected  to,  but  admitted.  Reynolds  having  gone  with  an 
officer  by  the  name  of  Sullivan  to  search  for  the  man  who  enticed 
him  away,  Mulhall  stepped  up  to  Clune,  one  of  the  defendants  in 
charge  of  an  officer,  and  said,  '^  Sullivan  is  all  right,  or  will  make 
it  all  right"  This  was  received  under  objection.  Beynolds  went 
to  the  station-house  to  identify  Eelley  and  Ormsby,  two  of.  the 
defendants.  He  pointed  them  out  as  two  of  the  persons  engaged 
in  the  theft  He  told  what  part  was  taken  by  each,  and  described 
the  money.  Eelley  and  Ormsby  made  no  reply.  This  was  objected 
to,  but  admitted.  Two  parcels  of  money  were  then  found  on 
Ormsby,  on  searching  him,  one  parcel  answering  the  description. 
Ormsby  asked  that  the  other  parcel  be  kept  separate,  saying  it 
was  ''bar  money."  The  points  arising  in  the  case  are  stated  in  the 
opinion.  Defendants  were  convicted.  Judgment  on  the  verdict 
was  affirmed  at  general  term,  and  defendants  brought  error  to  this 
court. 

R.  W.  Peckkaniy  for  plaintiffs  in  error.  It  was  error  for  the 
court  to  admit  evidence  as  to  the  silence  of  the  accused,  when  at 
the  station-house  under  arrest  Beynolds  pointed  them  out  to  ths 
police-officers  and  deolar«kl  them  to  be  guilty.  1.  PhiL  Ev.  (0.  H. 
&  R's  ed.)  436-442,  443,  445  ;    Rex  v.  Appleby,  3  Stark.  N.  P. 
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Oas  38 ;  Rex  v.  Turner,  1  Mood.  0.  Gas.  Bes.  347 ;  Meien  y. 
Andrews,  1  Mood«  &  Malk.  336 ;  Child  v.  Grace,  2  C.  &  P.  199 
Rex  y.  HoUingshead,  4  id.  242 ;  Sheridan  v.  &ni7A,  2  Hill,  138 
1  Greenl.  Ev..  §  199  ;  1  Phil.  Ev.  400 ;  CammontoeaUh  v.  Kim^, 
12  Mete.  235 ;  Barr.  on  Giro.  Ev.  482.  Such  eyidence  coald  not  be 
used  to  strengthen  Reynolds'  testimony.  Robb  v.  Hockley,  23 
Wend.  50  ;  Dudley  v.  BoUes,  24  id.  466 ;  1  Stark.  Ev.  187 ;  1  PhiL 
on  Ev.  (G.  &  H.  Notes)  306-308  (2d  Am.  ed.  of  1843).  Reynolds' 
declaration  as  to  the  kind  of  money  he  had  on  him  was  inadmissi- 
ble. 1  Phil,  on  Ev.  400  (3d  ed.  1849) ;  2  Russ.  on  Grimes,  865, 
note ;  Robinson  v.  Blen,  20  Me.  109.  A  conspiracy  must  be 
established  by  other  and  satisfactory  eyidence  before  the  declara- 
tions of  a  third  party  are  admissible  against  another  alleged  con- 
spirator. 40  N.  Y.  228,  229  ;  2  Russ.  on  Grimes,  696,  697,  note  ; 
1  Whart  Am.  Grim.  Law,  §§  702,  703  ;  1  Oreenl.  on  Et.,  §  111 ; 
1  Archib.  Gr.  Pr.  and  PL  409,  note ;  1  Phil,  on  Ev.  (C.  &  IL  and 
Edw.  Notes,  Ist  ed.)  83,  185,  note,  205,  208  ;  Waierfiury  t.  Siur- 
temnt,  18  Wend.  353 ;  The  State  v.  Dean,  13  Ired.  53  ;  Moore  t« 
Meacham,  10  N.  Y.  207 ;  Matter  of  Taylor^  9  Paige,  611. ;  Peioph 
V.  Parish,  4  Den.  153 ;  Newlin  t.  Lyon,  49  N.  Y.  651 ;  CuyUr  t» 
McCartney,  40  id.  221 ;  Erben  t.  LoriUard,  19  id.  299.  Peny  was 
a  competent  juror,  and  his  rejection  was  error.  R.  S.  412,  §  13 ; 
id.  415,  §  33.  A  new  trial  should  be  granted,  unless  it  is  shown 
that  no  injury  could  possibly  have  resulted  from  the  error.  People 
y.  Gonzales,  35  N.  Y.  59  ;  Greene  y.  WhiU,  37  id.  405  ;  Starbird  J. 
Barrens,  43  id.  200,  204. 

N.  C^  Moah,  district  attorney,  for  defendantu  in  erinr.  Tba 
motion  for  a  separate  trial,  as  to  Palmer,  was  properly  granted. 
1  Bish.  Grim.  Proc.  (2d  ed.),  §  1018 ;  Commonwealth  y.  Robinson^ 
1  Gray,  555 ;  PeopU  y.  WiUiams,  19  Wend.  337 ;  Allm  t.  Siaie,  10 
Ohio  St  287.  The  court  properly  held  that  Perry  was  not  a  quali- 
fied juror.  2  R.  S.  411,  §  13,  sub.  3 ;  2  Edm.  Stats.  428,  429; 
Grab.  Pr.  (2d  ed.)  299;  1  id.  (3d  ed.)  744;  1  Burr.  Fr.  454; 
Coke  on  litt  156  ;  Edwards'  Juryman's  Guide,  54,  93  ;  3  T.  ft  & 
Pr.  459,  463 ;  1  Edm.  363,  §  8 ;  Myqatt  y.  Washburn,  U  N.  Y. 
318-320;  RundOl  y.  Lake,  40  id.  513;  Coehran  y.  OeuU^  106 
Mass.  29.  If  he  was  competent,  the  rejection  of  him  was  no 
ground  for  a  reyersaL  People  y.  Gonudes,  35  N.  Y.  80 ;  JVobVI 
F.  Peaph,  65  Barb.  48,  51 ;  EUington  y.  Sttingtan,  47  IfiiiL  WU 
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352  ;  FKeeman  t.  People^  4  Den.  9.  It  was  proper  to  receive  in 
evidence  Reynolds'  opinion  as  to  the  genuineness  of  the  nioney  which 
was  stolen  from  him.  Remsen  t.  Hannigan^  57  Barb.  324,  d3G  ; 
Fecple  V.  Fallon,  6  Park.  256  ;  2  Bish.  Crim.  Proc.  (2d  ed. ),  §  4fi9  ; 
People  V.  Davis,  21  Wend.  309.  It  was  proper  to  receive  evidence 
as  to  what  took  place  between  Reynolds  and  Molhall  on  the  steam- 
boat. Rex  V.  Parsons,  1  W.  Bl.  392, 401 ;  Rezr.  Cope,  1  Stra.  144  ; 
Rex  V.  Murphy,  8  C.  &  P.  297,  309,  310 ;  U.  S.  v.  Cole,  5  McL. 
513,  601 ;  2  Bish.  Grim.  Proc.  (2d  ed.),  §  227.  A  conspiracy  may 
be  proved  by  the  acts  of  the  parties  or  by  circumstances,  as  well  as 
by  their  agreement  John  Taylor^s  case,  1  City  Hall  Rec.  192 ; 
/Xreei  v.  The  State,  2  Morris'  State  Oas.  1591 ;  Commonmalth  v. 
Baton,  8  Phila.  419 ;  2  Bish.  Grim.  Proc.  (2d  ed.),  §§  22^-231 ; 
Rose.  Grim.  Ev.  88, 383-387  ;  Scott  v.  The  State,  30  Ala.  503*  The 
&et  that  the  police  officer  did  not  hear  all  the  conversation  did  not 
render  what  he  heard  inadmissible.  WiUiams  v.  Keyser,  11  Fla. 
234.  The  fact  that  a  person  charged  with  a  crime  is  under  arrest 
does  not  render  what  he  says  or  does  inadmissible.  People  v.  Wentz, 
37  N.  Y.  303  ;  People  v.  Montgomery,  13  Abb.  (N.  S.)  209  ;  People  t 
Long,  43  GaL  444  ;  Commonwealth  v.  Cuffe,  108  Mass.  ^85 ;  Com 
monwealth  Yt  Crocker,  id.  464.  What  a  third  person  says  in  the 
presence  of  the  person  charged  is  admissible  against  him  if  ho 
remains  silent  His  silence  must  be  taken  as  an  acquiescence  in 
its  truth.  McKee  v.  People,  36  N.  Y.  116  ;  Hochrieter  v.  People, 
2  Abb.  Gt  App.  Decis.  363;  Gas.  in  Gt  Apps.,  Gt  App.  Lib., 
vol.  144,  case  1,  pp.  10,  11 ;  Donnelly  v.  The  State,  26  N.  J.  L. 
(2  Dutch.)  464;  Bartletfs  case,  7  G.  &  P.  832;  1  Phil.  &  Amos., 
§  696  ;  Joy.  on  Gonf .  77 ;  Greenl.  Ev.,  §§  197,  215  ;  Whart  Gr.  L., 
§  696  (ed.  1857)  ;  Commonwealth  v.  K&nney,  12  Mote.  235  ;  26  N. 
J.  L.  R.  601,  613 ;  Spe^icer  v.  The  State,  20  Ala.  24,  27  ;  Rex  v. 
Smithers,  5  G.  &  P.  332  ;  Best  on  Presump.,  §  241  ;  Burr.  Gir.  Ev. 
482,  483 ;  MacDonald's  Gr.  L.  of  Scotland,  543  ;  People  v.  McCrea, 
32  Gal.  98  ;  Russ.  on  Grimes,  866,  citing  1  Phil  Ev.  400  ;  Lewis  v. 
Blair  (High  Gt  Scotland),  3  Irvine,  16 ;  1  Taylor's  Ev.  (6th  ed.), 
§  739 ;  Fenns  v.  Weston^  31  Verm.  345 ;  Mattocks  v.  layman,  16 
id.  113  ;  Liles  v.  State,  30  Ala.  24 ;  Johnson  v.  State,  17  id.  624  ; 
MaHin  v.  State,  28  id.  81 ;  Rose  Gr.Ev.  115 ;  Fralich  v.  People. 
65  Barb.  48,  51 ;  Jewett  v.  Bannigan,  21  N.  Y.  27,  27.  Statements 
made  by  the  accused  as  a  witness  in  exculpation  of  another  charged 
with  the  same  offense,  may  be  proved.     MacDonald  s  Gr.  L.  of 
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Sootland»  543  ;  Edmonston's  case,  L  Scotch  L.  B.  107 ;  2  Kusb.  on 
OrimeS)  865,  866.  Where  there  is  a  question  of  identity  it  is 
proper  to  show  that  a  witness,  unacquainted  with  a  party,  identi- 
fied him  shortly  after  the  occurrence.  Beg.  t.  Blachium,  6  Cox'9 
Or.  Oas.  333 ;  Rex  v.  Deering,  5  0.  &  P.  166. 

Allbk,  J.  The  voluntary  declarations  and  admissions  of  one 
on  trial  for  a  criminal  offense,  that  is,  those  not  made  under  duress, 
or  induced  hy  menaces  or  promises,  are  always  evidence  against  the 
party  making  them«  and  are  more  or  less  cogent  as  evidence  of 
guilt,  depending  upon  the  circumstances  under  which  they  are  made. 
The  same  principle  gives  effect  to  the  action  of  the  accused  as 
evidence  tending  to  prove  or  disprove  his  guilt  Teachout  v.  People j 
41  N.  T.  7 ;  People  v.  WerUz,  37  id.  303  ;  CommonwedUh  v.  Cuffee, 
108  Mass.  285 ;  Same  v.  Crockery  id.  464.  When  the  conduct  of 
the  accused,  either  before  or  after  being  charged  with  the  offense, 
is  given  in  evidence,  it  is  for  the  jury  to  draw  the  proper  inferences 
and  determine  whether  it  is  consistent  with  innocence,  or  is  indi- 
cative of  a  guilty  mind,  proving  more  or  less  conclusively  the  com- 
mission by  him  of  the  particular  offense  charged.  Bosc.  Orinu 
Bv.  18 ;  People  v.  Sathbun,  21  Wend.  609. 

When  an  individual  is  charged  with  an  offense,  or  declarations 
are  made  in  his  presence  and  hearing  touching  or  affecting  his  guilt 
or  innocence  of  an  alleged  crime,  and  he  remains  silent  when  it 
would  be  proper  for  him  to  speak,  it  is  the  province  of  a  jury  to 
interpret  such  silence,  and  determine  whether  his  silence  was,  under 
the  circumstances,  excused  or  explained.  At  most,  silence  under 
such  circumstances  is  but  an  implied  acquiescence  in  the  truth  of 
the  statements  made  by  others,  and  thus  presumptive  evidence  of 
guilt,  and  in  some  cases  it  may  be  slight,  except  as  confirmed  and 
corroborated  by  other  circumstances.  But  it  is  some  evidence,  and 
therefore,  except  in  those  cases  where  the  statements  are  made  upon 
an  occasion  and  under  circumstances  in  which  the  individual 
sought  to  be  affected  could  not  with  propriety  speak,  as  in  the  pro- 
gress of  a  judicial  investigation,  or  in  a  discussion  between  third 
persons  not  addressed  to  or  intended  to  affect  the  accused  or  induce 
any  action  in  respect  to  him,  so  that  for  him  to  speak  would  be  a 
manifest  intrusion  into  a  discourse  to  which  he  was  not  a  party,  thO' 
evidence  is  competent  and  should  be  admitted.  Any  declaration  of 
the  individual  in  response  to  a  statement  so  made  would  be  admissi- 
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ble  in  evidenoe,  and  an  omission  to  make  any  answer  to  it  or  notit^e 
ity  like  other  acts  of  the  party,  is  to  be  interpreted,  and  sach  effect 
^Ten  to  it  as  evidence,  in  connection  with  the  other  circumstances 
of  the  case,  as  the  juiy  in  their  discretion  shall  think  it  entitled  to. 
The  implication  of  assent  to  a  statement  affecting  the  guilt  or  inno- 
cence of  an  individual,  from  an  omission  to  controvert,  qualify  or 
explain  it,  arises  from  the  fact  that  a  person  knowing  the  truth  or 
falsity  of  a  statement  affecting  his  rights,  made  by  another  in  his 
presence,  will  naturally,  under  circumstances  calling  for  a  reply, 
deny  it,  if  he  be  at  liberty  to  do  so,  if  he  do  not  intend  to  admit  it 
Donnelly  v.  SMe^  2  Dutch.  (N.  J.)  601.  It  is  no  objection  to  the 
admission  of  the  declarations  of  the  accused,  as  evidence,  that  they 
are  made  while  he  is  under  arrest,  and  his  admission,  either 
express  or  implied,  of  the  truth  of  a  statement  made  by  others 
under  the  same  circumstances  is  equally  admissible.  His  conduct 
and  acts,  as  well  when  in  custody  as  when  at  large,  may  be  given  in 
evidence  against  him,  and  their  cogency  as  evidence  will  be  deter- 
mined by  the  jury.  People  v,  WerUz,  supra  ;  Hochrieter  v.  People, 
2  Abb.  Ot  of  App.  Dec.  363 ;  McKee  v.  People,  36  N.  Y.  113 ; 
Teaehout  v.  People ,  Commonwealth  v.  Cuffee,  and  Sams  v.  Crocker, 
eupra. 

The  case  of  the  Commonwealth  v.  Kenney,  12  Mete.  235,  was 
peculiar  in  its  circumstances,  and  the  opinion  by  the  learned  chief 
justice,  speaking  for  the  court,  would  seem  not  to  be  in  harmony 
with  the  current  of  authority  in  this  ^  country  or  in  England,  or 
with  the  elementary  writers.  It  is  distinguishable  from  this  case  in 
this,  that  there  was  no  direct  evidence  of  the  body  of  the  offense, 
nor  any  evidence  of  the  main  fact,  except  as  implied  by  the  omis- 
sion of  the  prisoner  to  deny  the  statement  of  the  individual  claim* 
ing  to  have  been  robbed,  of  the  fact  of  the  robbery  and  a 
description  of  the  money  lost.  To  make  the  evidence  admissible 
as  an  implied  admission  of  the  fact  stated,  it  had  to  be  assumed 
that  the  accused  had  personal  knowledge  of  the  &cts  stated ;  for  he 
was  only  called  upon  to  deny  and  could  only  deny  statements  of 
the  truth  or  falsity  of  which  he  had  personal  knowledge.  Here  the 
corpus  delicti  was  proved  by  other  evidence,  and  neither  the  declara- 
tions of  the  prosecution  nor  the  admission  of  the  prisoners,  eithei 
express  or  implied,  were  relied  upon  for  that  purpose.  The  sole 
object  and  purpose  of  the  evidence  objected  to  was  to  identify  the 
|>erson8  accused  ii8  the   individuals  committing  the  offense,  and 
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upon  that  question  they  were  well  qualified  to  speak  and  knew 
whether  the  statements  of  the  prosecator  were  true  or  false.    The 
declarations  and  statements  of  the  prosecutor,  in  the  presence  and 
hearing  of  Kelley  and  Ormshy  at  the  second  precinct  station-house, 
with  proof  that  the  prisoners    did  not   controvert  them,  were 
properly  given  in  evidence.    The  persons  named  had  been  arrested 
upon  hot  pursuit  immediately  after  the  offense,  without  process, 
and  taken  to  that  place  for  safe  custody,  and  the  prosecutor  waa 
there  to  identify  them  and  have  them  further  detained  if  he  should 
recognize  them  as  among  those  concerned  in  the  alleged  larceny. 
He  did  identify  them  and  chaiged  them  with  participating  in  the 
robbery,  stating  the  part  each  took  in  the  commission  of  the  offense^ 
and  it  was  not  only  proper  for  the  prisoners  to  speak  if  the  prose- 
cutor was  mistaken  and  they  were  innocent,  but  the  circumstanced 
were  such  as  apparently  to  call  for  a  denial*    Although  the  state* 
ments  were  not  addrened  directly  to  them,  they  were  the  subjects 
of  the  conversation  and  parties  to  it,  in  this  that  they  could  with 
propriety  and  without  a  breach  of  decorum  take  part  in  it    They 
were  for  all  practical  puiposes  parties  to  the  discussion.    The 
declaration  was  in  substance  a  challenge  to  them  to  assert  their 
innocence  if  they  were  not  guilty.    The  description  of  the  money 
bv  the  tnosecutor  was  not  a  very  material  part  of  the  transaotionr 
but  it  was  not  incompetent    It  was  clearly  not  irrelevant^  and^ 
taken  in  connection  with  the  &ct  that  the  description  tallied  with 
that  of  one  parcel  of  money  immediately  thereafter  found  on  the 
person  of  the  prisoners,  who  made  a  request  that  the  two  parcels 
found  on  him  should  be  kept  separate,  as  the  other  parcel  was  ''bar- 
monejy**  making  no  reference  to  that  which  had  been  so  well 
described  by  the  prosecutor,  or  controverting  his  claim  to  it,  gave  it 
significance,  and  made  it  material  as  an  implied  aoquiesoenoe  in  the 
truth  of  the  statement  of  the  prosecutor  that  he  had  been  robbed  of 
that  money  by  the  prisoners  and  their  associates. 

It  is  true  that  the  record  does  not  show  that  the  proeoeutor  gave 
evidence  of  any  reply  or  omission  to  reply  to  the  statements,  but 
the  counsel  for  the  prisoners  objected  to  evidence  that  the  prisoners 
remained  silent  when  the  prosecutor  described  the  money  lost  and 
declared  that  they  were  the  persons  who  had  taken  it^  and  the 
objection  was  overruled  and  exception  taken^  and  other  witnesses 
present  at  the  same  interview  supplied  the  omission  and  proved 
^hat  they  made  no  answer  or  statement  except  that  referred  to  in 


JANUABY  TEBM,  1874.  349 

Kalley  t.  People. 

. . V _. 

respect  to  the  two  parcels  of  money^  and  a  statement  by  boththat 
the  prosecutor  was  mistaken  as  to  a  third  person  whom  he  supposed 
was  present  at  the  larceny,  they  declaring  he  was  not  present  The 
correction  of  the  mistake  of  tiie  prosecutor,  as  to  the  presence  of 
one  of  the  indiyiduals  accused  by  him,  gives  significance  to  their 
silence  as  to  their  own  presence  at  and  participation  in  the  robbery. 
The  statements  of  the  prosecutor  were  only  in  evidence  as  laying 
the  foundation  for  and  giving  character  and  efiFect  to  the  declara- 
tions, as  well  as  the  silence  of  the  prisoners,  and  were  not  proved 
either  as  evidence  of  the  facts  stated  eras  corroborative  of  the  testi- 
mony of  the  prosecutor-in-chief.  All  the  circumstances  necessary 
to  render  the  evidence  admissible,  and  give  effect  to  the  silence,  as 
well  as  the  declaration  of  the  accused,  were  present  f 

ist  The  statements  and  declarations  of  the  prosecutor,  identify- 
ing the  prisoners,  were  pertinent  and  relevant  to  the  occasion  upon 
which  they  were  made,  and  the  offense  to  which  they  related,  and 
the  detention  of  the  accused.     They  were  part  of  the  resgestm. 

9d.  They  were  made  in  the  presence  and  hearing  of  the  parties 
interested,  and  whose  rights  were  affected  by  them,  and  under  cir* 
•cumstances  which  rendered  a  contradiction  or  explanation  by  the 
prisoners  proper  and  reasonable,  if  they  were  not  true. 

3d.  They  were  of  matters,  the  tinth  of  which  was  known  to 
the  accused. 

4th.  A  reply  by  the  prisoners  would  have  been  natural  and 
proper  if  the  statements  were  false. 

The  evidence  of  the  remark  of  Mulhall,  to  the  prisoner  Olune, 
that  Sullivan,  one  of  the  officers  aiding  in  the  arrest,  was  all  right, 
or  would  make  it  all  right,  was  objected  to  as  incompetent  and 
immateriaL  There  wss  prima  facie  evidence  of  a  combination  and 
confederacy  between  Mulhall,  Clnne  and  the  others  aiding  in  the 
commission  of  the  offense,  and  any  conversation  between  Olune  and 
Mulhall,  relating  to  the  offense  or  the  means  of  avoiding  detection 
or  evading  punishment,  was  competent  as  against  either,  and  it  was 
only  proved  as  against  Olune,  Mulhall  not  being  on  tarial.  It  was 
pertinent  and  relevant  to  the  issue,  and,  therefore,  it  was  not  error 
to  admit  it,  although  it  is  believed  it  could  not  have  affected  the 
result  of  the  trial.  It  was  certainly  not  so  material  that  it  might 
not  have  been  stricken  out  without  essentially  weakening  the  proso- 
ontion.  As  siud  by  Judge  Ck>WBir,  in  People  v.  Baikbnn^  jupm, 
of  circumstantial  evidence,  it  is  extremely  difficult  to  establish  a 
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oaso  of  irrelevancy  in  the  matter  of  the  declarations  and  coiidnct  of 
persons  accused  of  crime,  or  of  confederates  in  crime  in  the  pres- 
ence of  each  other.  The  acts  and  declarations  of  the  person  by 
whom  the  complainant  wdB  enticed  from  the  steamboat  and  led  to 
the  saloon  where  the  larceny  was  committed,  were  cUiarly  com- 
petent as  a  part  of  the  res  gestm.  There  was  abundant  evidence  to 
justify  the  conclusion  that  the  parties  were  all  acting  with  a  com- 
mon purpose  and  a  common  design,  and  although  there  may  have 
been  no  previous  combination  or  confederacy  to  commit  this  par- 
ticular offense,  the  conduct  and  actions  of  the  several  parties,  and 
the  parts  they  severally  performed  in  the  actual  perpetration  of  the 
crime,  was  sufficient  to  make  the  acts  and  declarations  of  each, 
from  th^  commencement  to  the  consummation  of  the  offense,  evi* 
dence  against  the  others. 

A  conspiracy  may  be  proved,  as  other  facts  are  proved,  by  cir- 
cumstantial evidence,  and  parties  performing  disconnected  overt 
acts,  all  contributing  to  the  same  result  and  the  consummation  of 
the  same  offense,  may,  by  the  circumstances  and  their  general  con- 
nection or  otherwise,  be  satisfactorily  shown  to  be  conspirators  and 
confederates  in  the  commission  of  the  offense.  One  party  may 
allure  the  victim  into  the  den,  leaving  it  to  others  to  effect  the 
robbery,  and  all  will  be  held  equally  guilty  as  confederates.  Here 
the  decoy  remained  with  the  victim  until  the  larceny  was  com- 
mitted, and  his  relation  to  and  intimacy  with  the  persons  on  trial 
were  such  as  to  authorize  the  jury  to  draw  the  conclusion  that 
there  was  a  conspiracy  between  ^1  tiiose  present  or  taking  any  part 
in  the  transaction.  The  declarations  were  not  given  in  evidence  te 
prove  the  guilt  of  the  parties  on  trial,  and  as  the  declarations  of 
one  conspirator  against  another,  but  as  a  part  of  the  res  gesim,  a 
part  of  the  history  of  the  transaction,  and  as  such  it  was  competent. 
The  means  adopted  to  entice  the  complainant  from  the  steamboat 
were  as  much  a  part  of  the  larcenous  taking  of  the  money,  con- 
tributing as  directly  to  the  commission  of  the  completed  offense, 
as  was  the  taking  of  the  money  by  Ormsby.  Both  and  all  that 
intervened  were  part  of  the  one  transaction,  culminating  in  the 
robbery  effected  by  all  the  means  employed  by  the  offenders,  whether 
in  the  presence  of  each  other  or  when  separated. 

There  was  no  error  in  the  admission  of  evidence  of  the  directiaB 
of  the  complainant  to  the  officer  to  arrest  Mulhall,  given  in  the  pree* 
•noe  of  Olune.    It  could  not  have  prejudiced  the  prisonera  on  trials 
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and  was  a  part  of  the  history  of  the  pnrsait  and  arrest  of  the 
offenders  immediately  after  the  commission  of  the  offense,  and 
may  properly  be  regarded  as  a  part  of  the  res  gesta  transpiring  ic 
the  presence  of  the  prisoners  as  against  whom  only  it  was  proTocl. 
But  while  it  was  not  irrelevant,  it  is  enough  that  by  no  possibility 
could  it  have  prejudiced  the  prisoners  or  affected  the  result  of  the 
triaL  Another  answer  might  be  found  to  the  suggestion  of  error 
by  reason  of  the  admission  of  the  evidence  in  the  form  of  the 
objection  and  exception.  The  first  question  objected  to  was, 
''  What  did  Reynolds  say  ? ''  It  having  been  proved  that  Olune  was 
present  and  in  hearing,  and  the  evidence  being  offered  against  him, 
the  question  was  competent  and  the  objection  properly  overruled. 
The  answer  was,  ''There  goes  the  other  one,''  or  ''one  of  the 
parties,''  "  the  lawyer,"  pointing  to  Mulhall,  and  this  was  objected  to 
as  "  not  rebutting  evidence,"  and  on  no  other  ground.  If  not  strictly 
replicatory,  although  given  in  response  to  the  evidence  on  the  part 
of  the  defense,  it  was  discretionary  with  the  court  to  permit  the 
prosecution  to  give  evidence  not  strictly  responsive,  and  an  excep- 
tion does  not  lie  to  the  exercise  of  such  discretion. 

One  Perry,  drawn  and  appearing  as  a  juror,  was  challenged  by 
the  prisoners,  and  on  examination  it  appeared  that  at  the  time  he 
was  put  on  the  jury  list  he  w;as  a  freeholder  owning  a  farm  in 
Gnilderland,  for  which  he  was  assessed,  but  was  not  assessed  for 
personal  property.  Before  the  trial  he  had  sold  his  farm,  taking 
back  a  mortgage  for  a  part  of  the  purchase-money,  and  at  the  time 
of  the  trial  was  not  a  freeholder  and  was  not  assessed  for  personal 
property.  The  challenge  of  the  prisoners  was  withdrawn,  but 
renewed  by  the  prosecution  and  the  juror  discharged.  The  qualifi- 
cations of  jurors  are  prescribed  in  the  directions  to  the  town  officers 
whose  duty  it  is  to  select  them  and  prepare  the  lists  from  which  the 
ballots  are  prepared  for  the  drawing  of  jurors.  2  B.  S.  411,  §  13. 
The  direction  is  to  take  such  only  as,  i>088essing  the  other  qualifi- 
cations, are  at  the  time  assessed  for  personal  property  belonging  to 
them  in  their  own  right  to  the  amount  of  1250,  or  who  shall  have  a 
freehold  estate  in  real,  property  in  the  county  belonging  to  them  in 
their  own  right,  or  in  the  right  of  their  wives,  to  the  value  of  1160. 
The  juror  was  not  qualified,  and  could  not,  at  the  time  of  the  trial, 
have  been  selected  as  a  juror  by  the  town  officers,  or  been  placed  on 
the  list  of  jurors.  A  subsequent  section  of  the  same  statute  (§  33) 
makes  it  imperative  upon  the  court  to  discharge  any  person  from 
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•erring  on  a  jorj,  when  it  shaU  appear  that  he  is  not  at  the  time 
the  owner  of  the  freehold  estate  or  real  property  prescribed  by  the 
statate,  **  and  is  not  the  owner  of  personal  property  to  the  value  of 
t250  f*  and  it  is  claimed,  on  behalf  of  the  plaintifb  in  error,  that, 
it  not  appearing  that  the  juror  did  not  own  personal  property  to  the 
amount  named,  it  was  error  to  allow  the  challenge  of  the  prosecution. 
But  this  section  was  not  designed  to  regulate  or  afiFect  the  challenges, 
but  to  give  the  right  to  the  juror  to  be  discharged  on  his  own 
motion.  The  property  qualification  of  the  juror,  so  far  as  it 
depends  upon  the  ownership  of  personalty,  must  appear  and  be 
evidenced  by  the  assessment  roll,  and  suitors  are  entitled  to  the 
benefit  of  the  challenge,  if  this  is  wanting.  When  a  juror  applies 
in  his  own  behalf  to  be  discharged  from  the  performance  of  his 
public  duty,  the  legislature  might  well  require  him  to  prove,  not  only 
that  he  was  not  assessed  for  personal  property,  but  that  he  ought 
not  to  be.  But  the  general  qualification  of  jurors,  and  the  rights 
of  those  who  may  challenge  such  qualifications  are  not  affected  by 
tiiis  provision.  The  right  of  challenge  for  want  of  proper  qualifi- 
cations is  a  strictly  legal  right,  and  must  be  determined  by  the 
statute  prescribing  the  qualifications.  3  Bl.  Comm.  362.  As  an 
application  for  a  discharge  under  section  33,  it  would  not  have 
been  a  part  of  the  trial,  but  addressed  by  the  juror  to  the  discre- 
tion of  the  court  and  not  to  the  subject  of  review.  There  was  no 
error  in  disposing  of  the  challenge  and  holding  that  the  property 
qualification  when  questioned  by  a  challenge  must  be  that  required 
to  authorize  the  original  selection  of  the  individual  as  a  juror. 

The  judgment  must  be  affirmed. 

AU  cononr. 


SnwABt  T.  PxTBU,  appeUani 

01  H.  T.  ML) 
U$urif — compound  Morooi. 

Th«  itttMag  of  Isteiwt  npoii  interest  It  not  a  vIolctioD  of  tiio  italvle  of 
;  aad  a  note  given  for  intexest  npon  Ttmn  of  iataMi  ia  valid. 


Aoiiojr  by  Oomelia  M.   Stewart  against  Moses  Petree  on  a 
promissory  note.    The  defense  was  usury.    A  mortgage  had  been 


FEBBUAUY  TERM,  1874.  353 

St«w»rt  ▼.  PetfM. 

dae  for  ten  years,  no  interest  had  been  paid,  and  the  ownei  of  the 
mortgage  oommenoed  foreclosure.  He  agreed,  however,  to  extend 
tfa«  time  upon  payment  of  interest  on  arrears  of  interest.  Simple 
interest  was  then  reckoned  and  also  compound  interest ;  and  the 
note  was  gfiv^i  for  the  differenoe  between  the  amounts  of  interest. 
The  court  directed  a  verdict  for  plaintiff.  Judgment  on  the 
verdict  was  affirmed  at  general  term;  whereapon  defendant 
appealed  to  this  court 

0.  0.  OoUUf  for  appellant  Compound  interest  exacted  as  a 
condition  of  forbearance  after  the  debt  has  become  due  is  usurious. 
i  Mad.  Oh.  38 ;  1  Johns.  Oh.  13 ;  6  id.  313 ;  Ward  v.  Brand,  1  Heisk. 
(Tenn.)  490;  4  Band.  (Va.)  411 ;  9  Ves.  271 ;  Sliirley  v.  Harris, 
3  McL.  330 ;  9  Pet  418 ;  34  Barb.  157  ;  17  N.  H.  43  ;  36  Vt  186  ; 
3  Stockt  (N.  J.)  49 ;  35  Ala.  580 ;  14  Ind.  607 ;  22  Tex.  120 ; 
9  Paige,  211 ;  7  id.  581 ;  5  Branch.  356  ;  6  Gal.  126 ;  4  Bandf. 
411 ;  Andrews  v.  Poe,  30  Md.  485  ;  Townsmd  v.  Coming ,  1  Barb.  ; 
Thurston  v.  Cornea,  38  N.  Y.  285 ;  Ketchum  v.  Barher,  4  Hill, 
:224;  1  Bos.  &  PuL  144,  151,  154.  An  express  promise  to  pay 
compound  interest  for  periods  already  past  is  without  a  considera- 
tion which  the  law  can  recognize.     Smith  v.  Ware,  13  Johns.  257  ; 

3  Bos.  &  PuL  249 ;  Law's  PI.  Assump.  54 ;  16  id.  283,  n;  EhU  v. 
Judson,  24  Wend.  97  ;  11  Add.  &  Ell.  438 ;  Watkins  v.  Halstead, 
2  Sandl  311 ;  Oeer  v.  Archer,  2  Barb.  420 ;  Nash  v.  Russell,  5  id. 
556.  It  is  sufficient  to  avoid  the  note,  that  it  was  given  in 
consideration  of  an  agreement  to  forbear,  that  it  was  taken  inten- 
tionally«  and  was  in  excess  of  lawful  interest  to  the  knowledge 
of  the  creditor.  Wright  v.  Elliott,  1  Stew.  (Ala.)  391 ;  First  Nat. 
Bank  of  Milwaukee  v.  Plankington,  27  Wis.  177;  Vickery  v 
Dtckson,  27  id.  177,  184 ;  Berlin  v.  Mapes,  -38  How.  288  ;  31  N.  Y 
473 ;  Kerr  on  Law  of  Fraud  and  Mistake,  48,  50  ;  Thomas  v.  Fish, 
\)  Paige,  478 ;  Maine  Bank  v.  Butts,  9  Mass.  55 ;  Craig  v.  Pleiss, 
•46  Penn.  271 ;  Edioards  v.  Skiroing^  1  Brev.  548  ;  Levy  v.  Oadshy 
''\  Cranch,  180  ;  Treascott  v.  Davis,  4  Barb.  495 ;  Bessange  v.  Ross^ 
;>0  id.  576,  578;  Wright  v.  Elliott,  1  Stew.  (Ala.)  391;  Tyler 
Oil  Usury,  353  ;  27  Wis.  124 ;  Cary  v.  Hotailing,  1  Hill,  81& 
Whether  a  tmnsaction  is  a  cover  for  usury  is  a  question  of  fact. 
9  Pet  418  ;  Ketchum  v.  Barber,  4  Hill,  224 ;  Me  ^essTn  t.  McDwkH, 

4  Dev.  &  Bat.  120. 

Vol.  XIV.  —  46 
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J.  E,  Dewetf,  for  respondent  An  agreement  to  pay  interest 
upon  interest  due  at  the  time  the  promise  is  made  is  valid  and 
binding.  Townsetid  v.  Corning,  3  N.  Y.  Leg.  Obs.  957 ;  affirmed,  1 
Barb.  627,  632  ;  1  Johns.  Ch.  13  ;  6  id.  313  ;  Tylee  t.  Faies,  3  Barlib 
223  ;  Kellogg  v.  Hickok,  1  Wend.  521 ;  Mawry  t.  Bishop,  5  Paige, 
98  ;  Forman  v.  Fomian,  17  How.  Pr.  255,  257 ;  Plaits  t.  Wabrath, 
H.  &  Den.  Supp.  59,  63. 

Allen,  J.  The  only  defense  interposed  was  nsury,  upon  the 
ground  that  the  note  was  given  for  interest  upon  arrears  of  interest, 
or  compound  interest  upon  a  mortgage  long  past  due,  held  by  the 
payee  of  the  note,  and  payment  of  which  was  further  extended 
upon  the  receipt  of  the  note.  There  was  no  conflict  in  the 
evidence,  or  any  disputed  fact ;  and  there  was  no  request 
by  the  defendant  to  go  to  the  jury  upon  the  question  of 
intent,  or  whether  the  transaction  was  colorable  and  intended 
as  an  evasion  of  the  laws  prohibiting  the  taking  of  usury. 
The  receiving  of  interest  upon  interest  is  not  a  violation  of  the 
statute  of  usury,  as  no  more  than  seven  per  cent  is  in  such  cases 
taken  or  received.  It  is  true  that  an  agreement  in  advance  for  the 
payment  of  interest  upon  interest,  as  the  same  shall  accrue,  cannot 
be  enforced,  not  because  it  is  usurious,  but  for  the  reason  that  sudi 
an  agreement  is  regarded  in  this  State  as  against  public  poliqr — •• 
one  that  may  be  made  oppressive  to  the  debtor  ;  but  a  prospective 
agreement,  after  the  interest  has  accrued,  to  pay  interest  thereon, 
is  valid ;  and  money  paid  for  compound  interest  cannot  be  reoov* 
ered  baok« 

So,  too,  a  security  for  interest  upon  interest^  given  after  it  has 
accumulated,  and  in  the  absence  of  any  prior  undertaking  to  payit» 
is  valid,  and  supported  by  a  good  consideration.  The  interat 
upon  the  interest  is  but  the  usual  equivalent  for  the  non-payment 
of  the  interest  at  the  time  agreed  upon  ;  and  an  agreement  in  writ- 
ing to  pay  the  interest  on  the  arrears  of  interest  only  secures  to  the 
creditor  a  remuneration  for  that  which  he  has  lost  Ohanoellor 
Kbnt  seems  to  have  doubted  the  correctness  of  the  last  proposition, 
and  to  have  decided  adversely  to  it  in  Van  BsnsdkOoUn  v.  LawsoHp 
6  Johns.  Ch.  313;  and  Chancellor  Walwobth,  in  Mewry  j. 
Bishop,  5  Paige,  98,  distinguished  between  that  case  and  the  ona 
then  before  him ;  but  the  doctrine  is  now  too  well  settled  bf 
authority  to  be  questioned  in  this  State  ;  and  a  note  given  on 
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Uement  of  an  account,  or  a  statement  of  interest  past  due  on  an 
obligation,  in  any  form,  for  compound  interest,  is  not  nsnrious. 
SUxUof  Connect ictU  v.  Jackson,.!.  JohnB.  Oh.  13;  Le  Orange \. 
Hamilton,  4  T.  B.  613 ;  S.  C.  (in  Ex.  Ch. ),  2  H.  Bl.  144 ;  Kellogg 
V.  Hickoch,  1  Wend.  521 ;  Platte  v.  Walrath,  H.  &  Den.  Snp.  59  ; 
Tovmeend  t.  Corning,  1  Barb.  627  ;  Tglee  t.  Yates,  3  id.  222  ;  Bit- 
ter y.  Phittips,  MS.  Op.  of  FoLOisB,  J. 

There^was  no  assertion  of  a  right  to  connter-olaim  for  the 
amount  alleged  to  have  been  paid  for  interest  prior  to  the  giying  of 
the  note,  and  for  which  no  allowance  was  then  made  ;  nor  was  it 
claimed  upon  the  trial  that  the  same  was  designedly  omitted  from 
the  settlement,  with  a  yieir  to  secnre  more  than  the  legal  rate  of 
interest,  or  an  illegal  compensation  for  forbearing  and  giving  day 
of  payment  on  the  mortgage  ;  neither  was  there  a  request  to  sub- 
mit such  question  *to  the  jury.  The  evidence  was  that  that  was  left 
for  future  adjustment  by  the  parties  ;  and  a  part  of  tha  amount 
ohdmed  to  have  been  paid  as  interest  had  been  refunded  to  the 
party  paying  it  before  the  note  was  given. 

There  was  no  dispute  or  question  as  to  the  facts  which  the  defend-, 
ant  asked  to  be  submitted  to  the  jury ;  and  if  there  was  any  infer- 
ence to  be  drawn  by  the  jury  from  them  or  the  circumstances  of 
the  case,  the  attention  of  the  court  should  have  been  called  to  it  by 
^defendant ;  and  not  having  done  so,  he  cannot  now  claim  that 
there  was  error  in  taking  the  case  from  the  jury. 

But  upon  all  the  evidence  the  case  was  well  diaposed  of  at  the 
emmit,  and  the  judgment  must  be  affirmed. 

All  oononr  exoept  Obotsb,  J.,  not  voting. 
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Bbook,  appeilimt,  v.  Oali» 

(UFU.IB8.) 
CiNviM*— *  UabiUiif  for  pa8$engef^  baggags  — 

la  A  rait  against  a  carrier  of  passengers  upon  a  steamboat  for  the  loss  of  Jtmg- 
gage,  the  plaintiff  claimed  for  the  loss  of  a  set  of  dentist's  instramente  and 
■pedal  damages  in  the  loss  of  the  profits  and  earnings  which  he  might  have 
made  If  the  instmments  had  not  been  lost.  Hdd,  upon  demarrer»  that  such 
special  damages  could  not  be  reeovered,  bat  only  such  damages  as  were  coi^ 
templated  or  might  reasonabl/be  supposed  to  have  entered  into  the  contem- 
plation of  the  parties  to  the  contract  of  carriage. 

It  Is  a  question  for  the  jurj  to  determine  what  articles  of  property,  as  to  quan- 
ttty,  quality  and  value,  contained  in  a  passenger's  trunk  or  valise,  may  be 
deemed  baggage  (subject  to  the  power  of  the  court  to  correct  any  abuse) ; 
and  it  Is  improper  for  the  judge  to  designate  by  name  what  artldes  may  be 
Indiided  in  the  term  baggage  of  a  traveler. 

The  goods  contained  in  the  trunk,  etc.,  of  an  ordinary  passenger,  travellag 
upon  a  steamboat,  are  not  the  goods  of  a  "  shipper"  of  freight  or  baggage 
wllhin  the  meaning  of  the  69th  section  of  an  Act  of  Congress,  entitled  "An 
Ml  to  pfovida  for  the  better  security  of  life,^  eto.,  approved  February  28. 
Vnt    (8mneU,p.9S^) 

Arbal  from  the  judgment  of  the  circuit  court  of  Datad  oonnty. 

CMe,  phuntifl,  gned  Brock,  delendant,  to  reoover  the  ndae  of  a 

faUie  and  its  contents  as  the  baggage  of  plaintillt  who  was  a  trav* 
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ding  dentbt  who  took  passage  on  defendant's  steamer  Darlington, 
on  the  St  John's  riyer,  the  valise  haying  been  lost  on  or  before  the 
arrival  of  the  boat  at  its  wharf  in  Jacksonville.  The  valise,  as 
alleged,  contained  a  set  of  dentist's  instnunents  of  more  than  ordi- 
nary valne,  ornamented  with  gold  and  jewels,  and  some  articles  of 
clothing. 

The  first  oonnt  of  the  declaration  was  a  special  allegation  that 
plaintifF  paid  his  &re  as  a  passenger  on  defendant's  steiunboat  and 
delivered  his  valise  and  contents  to  defendant's  servants  on  the 
boat,  notifying  them  that  it  was  very  valuable  (annexed  was  a 
schedole  of  the  property  valued  at  $555. 18),  and  alleged  its  non- 
delivery at  the  place  of  destination. 

The  second  count  alleged  that  the  dental  instruments  were  neces- 
sary to  the  pursuit  of  his  business  as  a  dentist,  and  were  a  part  and 
parcel  of  his  necessary  baggage  and  efiFects  as  a  traveling  dentist, 
and  that  the  loss  thereof  had  subjected  him  to  greai  loss  and  dam- 
age, in  the  inability  of  the  plaintiff  to  pursue  his  profession,  to  wit, 
for  six  months,  and  thereby  to  make  a  livelihood  and  support,  to 
his  damage  11,000. 

Third  count,  for  goods  sold  and  delivered. 

Fourth  count,  on  account  stated. 

The  defendant  pleaded  that  he  was  not  indebted  as  alleged;  that 
he  did  not  promise  as  alleged;  that  the  goods  were  not  delivered 
into  his  custody;  that  the  goods  were  of  little  value;  and  that  the 
dental  instruments  were  not  '*  baggage; "  and  defendant  demurred 
to  the  second  count,  on  the  ground  that  the  damages  alleged  were 
too  remote;  that  the  plaintiff  can  recover,  if  at  all,  only,  the  value 
of  the  property,  and  not  alleged  consequential  damages  for  loss  of 
time  and  business. 

The  demurrer  was  overruled,  and,  upon  trial,  a  verdict  oendered 
for  plaintiff  for  $764. 

Fleming  dt  DanidSy  for  appellant 

Cooper  A  Ledmlhy  for  appellee. 

Bakdall,  C.  J.  The  first  error  assigned  is,  that  the  court 
refused  to  grant  a  continuance  on  defendant's  motion,  made  upon 
the  ground  that  the  time  of  holding  the  court  was  not  a  l^gal  term, 
because  a  term  was  appointed  by  the  law  to  be  held  on  the 
day  in  St  Johns  county  and  Duval  county  in  the  same  droait 
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If  the  ground  of  the  motion  was  Talid,  to-wit :  that  there  was 
no  legal  term  being  held,  the  oonrt  oonld  not  aot  at  all,  and  there- 
fore could  not  make  an  order  of  oontinuanoe.  If  the  ground  of  the 
motion  was  not  yaUd,  the  continuance  was  properly  refused.  It  is 
true  that  the  court  oould  not  sit  in  both  counties  at  the  same  time, 
bat  it  does  not  follow  that  it  could  not  sit  in  one  county.  The 
court  was  sitting  in  DuTal,  and  was  therefore  not  sitting  in  St. 
Johns.  The  judge  held  the  term  in  Duval  at  the  time  named  in 
the  law  for  that  purpose,  as  we  think  he  might  lawfully  do. 

Second.  The  appellant  says  the  court  erred  in  overruling  defend- 
ant's demurrer  to  the  second  count  in  plaintifTs  declaration,  and 
third,  in  admitting  illegal  and  irrelevant  testimony  under  said 
second  count 

The  question  here  presented  is,  whether  the  plaintiff  could,*  in 
this  action  against  a  common  carrier  for  the  loss  of  his  baggage,  he 
being  a  traveler  upon  defendant's  steamboat,  recover  damages  for 
the  loss  of  the  profits  which  he  might  have  made  in  the  practice  of 
his  trade  or  profession,  if  his  baggage,  including  the  implements 
of  his  trade,  had  not  bopn  lost  The  third  exception  arises  upon 
th?  questions  put  by  plaintiff's  counsel  on  the  trial  to  the  plaintiff 
as  a  witness  in  his  own  behalf,  as  to  whether  he  was  detained  at 
Jacksonville  in  consequence  of  the  loss,  and  what  were  his  monthly 
receipts  from  his  business  at  home,  and  whether  he  was  prevented 
by  the  loss  of  his  instruments  from  pursuing  his  profession  and  for 
what  length  of  time.  The  court  permitted  the  questions  to  be 
answered,  notwithstanding  defendant's  objections.  Witness  an- 
swered that  his  receipts  for  several  years  had  averaged  three  hun- 
dred doUars  per  month,  or  at  least  three  thousand  dollars  per  year ; 
that  he  was  prevented  by  the  loss  of  his  instruments  from  pursuing 
his  business  to  some  extent  for  one  month,  and  had  never  since  been 
as  well  able  to  pursue  his  business  for  want  of  those  instruments. 

The  law  in  such  cases  is  laid  down  by  Sedgwick  in  his  book  on 
the  measure  of  damages  as  follows :  ''  On  reviewing  the  whole  sub- 
ject, it  seems  to  me  that  the  language  of  the  Louisiana  Code 
expresses  the  true  rule ;  and  that  it  is  no  more  than  justice  that  a 
defendant  in  default  should  be  compelled  to  make  good  the  damages 
sustained  by  his  breach  of  contract  which  were  contemplated,  of 
may  reasonably  be  supposed  to  have  entered  into  the  contemplation 
of  the  parties  at  the  time  of  the  contract" 

Under  ordinary  circumstances  the  damages  flowing  from  a  breach 
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of  ooctnct  to  carry  and  deliver  goods  would  be  the  yalue  of  the 
goods  at  the  time  of  the  loss  and  interest  on  the  amount.  If  the 
owner  of  the  goods  would  charge  the  carrier  with  any  special 
damages,  he  must  hare  communicated  to  the  carrier  all  the  facts 
and  circumstances  of  the  case  which  do  not  ordinarily  attend  the 
carriage  or  the  peculiar  character  and  value  of  tiie  property 
carried,  for  otherwise  such  peculiar  circumstances  cannot  be  con- 
templated by  the  carrier/'  For  (says  the  court  in  Hadl&jf  t. 
Baxendale,  9  Ezclu  341),  had  the  special  circumstances  been 
known,  the  parties  might  hare  expressly  provided  for  the  breach  of 
the  contract  by  special  term  as  to  the  damage  in  that  case,  and  of 
this  advantage  it  would  be  very  unjust  to  deprive  them.  These 
principles  are  those  by  which  we  think  the  jury  ought  to  be  guided 
in  estimating  the  damages  arising  out  of  any  breach  of  contract/' 
And  in  Oriffin  v.  Coltfer,  16  N.  Y.  489,  Seloek,  J.,  states  it  thus : 
**  The  damages  must  be  such  as  may  fairly  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  they  made  the 
contract — that  is,  they  must  be  such  as  might  naturally  be 
expected  to  follow  its  violation ;  and  they  must  be  certain,  both  in 
their  nature  and  in  respect  to  the  cause  from  which  they  proceed." 

In  the  present  case  there  is  no  room  for  pretense  that  the  defend- 
ant contemplated  that  the  plaintiff  would  sustain  any  damage 
beyond  that  which  would  follow  the  loss  of  any  kind  of  baggage ; 
t.  e,,  the  value  of  the  goods  and  the  expense  of  a  brief  detention  in 
endeavoring  to  find  them,  with  interest.  The  defendant  cannot 
be  chargeable  for  the  loss  of  dentist's  tools  beyond  what  he  would 
be  liable  to  pay  any  other  passenger  for  the  loss  of  any  goods  of 
like  value,  unless  he  has  especially  agreed  to  be  responsible  for 
other  loss  or  damage.  Doctor  Qale  did  not  inform  the  defendant 
that  he  was  a  dentist ;  that  his  tools  were  set  with  diamonds  and 
rubies,  or  that  in  case  they  should  be  lost  he  would  be  unable  to 
pursue  his  avocation  for  six  months  or  for  oue  month ;  and  hence 
the  defendant  did  not  contemplate  any  such  risk  in  carrying  him  as 
a  passenger  upon  his  steamboat,  with  his  valuable  baggage. 

The  court  therefore  erred  in  overruling  the  defendant's  demurrer 
to  the  second  count  in  the  declaration,  and  in  admitting  testimony 
as  to  the  probable  earnings  of  the  plaintiff  as  a  measure  of  damages 
for  the  loss  of  the  goods,  and  the  court  should  have  charged  the 
jury  in  such  manner  as  to  confine  their  inquiries  upon  this  subjeeft 
to  the  rule  we  have  indicated. 
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The  tonrUk  and  fifth  errors  aasigned  are,  that  the  court  erred  in 
iU  charge  to  the  jury,  and  in  charging  the  jury  as  requested  by  the 
plaintiff. 

It  is  unnecessary  to  elaborate  upon  these  propositions.  In  exam- 
ining the  record  we  find  that  the  judge's  charge  is  in  the  main 
correct,  except  in  its  too  general  language  as  to  the  allowance  of 
damages,  already  alluded  to.  It  is  not  entirely  proper,  however,  for 
the  judge  to  specify  what  particular  articles  of  property,  designat- 
ing them  byname,  maybe  included  in  the  term  **  baggage,'' as 
this  comes  very  nearly  to  an  argument  and  opinion  upon  the  proofs 
in  the  case.  For  instance,  in  giving  the  fourth  instruction  asked 
for  by  plaintiff  to  the  jury,  this  language  was  used :  ^'Thus  a 
carpenter's  tools  have  been  held  suitable  baggage  for  a  carpenter, 
a  surgeon's  instruments  for  a  surgeon."  While  it  is  true  that  courts 
have  refused  to  set  aside  a  finding  of  a  jury  to  that  effect,  on 
the  ground  that  ''  it  is  for  the  jury  to  decide  whether  the  articles 
contained  in  the  plaintiff's  valise,  for  which  payment  is  claimed,  are 
such  property  as  may  be  deemed  baggage"  (as  the  jury  were 
instructed  on  the  request  of  the  defendant),  it  is  not  proper  for  the 
court  to  suggest,  by  way  of  example,  that  which  may  influence 
the  jury  upon  the  question  of  fact  they  are  to  try. 

The  sixth  error  assigned  is  that  the  court  refused  to  charge  the 
jury,  as  requested  by  the  defendant's  counseL  The  instructions 
asked  by  the  defendant's  counsel  were  given  by  the  court,  except 
the  4th,  5th,  6th,  and  7th,  and  of  these,  all  except  the  7th  had 
already  been  given  in  substance.  It  is  not  error  to  refuse  to  repeat 
a  charge  already  given. 

Tho  seventh  instruction  asked  by  the  defendants'  counsel  is  in 
these  words  :  ''  If  it  appears  that  the  valise  in  question  contained 
jewelry  or  precious  stones,  or  instruments  set  with  gems,  precious 
stones,  or  gold,  or  other  precious  metals,  or  gold  or  silver  plated 
or  mounted  instruments,  and  that  no  written  notice  of  the 
character  and  value  of  the  same  was  given  to  the  master*  olork, 
agent  or  owner  of  defendant's  said  steamboat,  then  defendant  is  not 
liable  for  the  same  as  a  carrier."  This  was  refused  by  the  court 
It  is  insisted  by  the  defendant  that  this  instruction  should  have 
t>een  given  according  to  the  provisions  of  the  69th  section  of  ''An 
act  for  the  better  security  of  life,"  passed  by  the  U.  S.  OongresSy 
and  approved  February  28,  1871,  which  provides,  ''if  any  shipper 
or  shippers  of  platina,  gold,  gold  dust,  silver,  bullion  or  other 
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metalfl,  coins,  jewelry,  bills  of  any  bank  or  public  body,  diamonds 
or  other  predons  stones,"  and  other  like  articles  enumerated, 
*'  contained  in  any  parcel  or  package  or  trunk,  shall  lade  the  same 
as  freight  or  baggage  on  any  boat  or  vessel,  without  at  the  time 
of  such  lading  giving  to  the  master,  clerk,  agent  or  owner  of  such 
boat  or  vessel  receiving  the  same,  a  written  notice  of  the  true  charao- 
ter  and  value  thereof,  and  have  the  same  entered  on  thebiO  of  lading 
therefor,  the  master  and  owner  or  owners  of  said  boat  or  vessel  shall 
not  be  liable  as  carriers  thereol'* 

It  seems  clear,  however,  that  this  section  refers  to  property  of 
the  descriptions  mentioned,  sent  by  shippers  of  such  goods  in  the 
common  mercantile  acceptation  of  the  words  shipper  or  shippers, 
who  forward  goods  as  freight  or  baggage  under  bills  of  lading  and 
that  the  act  had  in  view  the  protection  of  the  revenue  of  the  United 
States,  as  well  as  the  protection  of  vessels  against  fraud  and 
against  the  penalty  for  violations  of  revenue  laws.  The  language 
used  does  not  well  apply  to  a  passenger  who  carries  in  his  trunk 
his  ordinary  wearing  apparel,  ornaments  and  professional  imple> 
ments,  however  rare  or  valuable.  He  is  not  a  shipper,  and  does 
not  ^'lade''  a  vessel  as  a  shipper,  nor  give  or  receive  a  bill  of 
lading  for  his  personal  baggage,  nor  pay  freight  thereon,  as  does  a 
shipper.  We  do  not  think  the  court  erred  in  refusing  to  give  the 
mstruction. 

The  court  charged  the  jury  that  ^*  all  articles,  which  it  is  usual- 
for  persons  traveling  to  carry  with  them,  whether  from  necessity, 
convenience  or  amusement,  fall  within  the  term  baggageJ^*  And, 
''  that  if  it  appears  by  the  evidence  that  the  contents  of  the  valise, 
or  any  portion  of  the  same,  were  of  a  great  or  extraordinary  value, 
for  a  person  of  plaintiff's  business  and  station  in  life,  without  notice 
of  the  same  being  given  to  the  defendant,  he  cannot  be  held  liable 
for  their  loss."  And  the  court  further  charged  that  it  is  for  the  jury 
to  decide  what  articles  in  the  valise  came  within  the  definition  of 
baggage,  and  this  last  was  given  at  the  request  of  defendant's 
counsel  The  Supreme  Court  of  Pennsylvania  in  MeOiU  v.  RotD- 
land,  3  Barr,  451,  say  that  ''  it  is  not  obvious  in  what  manner  the 
court  can  restrict  the  quantity  or  value  of  the  articles  that  may  be 
deemed  proper  or  useful  for  the  purposes  of  traveling,  because  in 
the  nature  of  things  it  is  susceptible  of  no  precise  or  definite  rule ; 
and  when  there  is  an  attempt  to  abuse  the  privilege,  a  court 
must  rely  on  the  intelligence  or  integrity  of  the  jury  to  apply  the 
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proper  correctiTe/'    See  Angell  on  the  Law  of  the  Oarriers,  §  lU, 
et  seq. 

This^  after  all,  is  the  correct  rale  for  the  determination  of  this 
case.  The  jury  mnst  determine,  as  a  question  of  fact,  whether  the 
articles  contained  in  the  plaintiff's  valise  were  the  necessary  and 
convenient  articles  of  baggage  of  the  plaintiff  as  a  traveler,  accord- 
ing to  his  occupation  and  position  in  life,  and  was  their  value  a 
reasonable  value  of  such  articles  to  be  carried  as  baggage,  for  the 
Joss  of  which  a  common  carrier  should  be  held  liable  under  the 
circumstances  of  the  case.  Any  apparent  abuse  by  the  jury,  whereby 
gross  injustice  should  be  done,  would  of  course  be  corrected  by  the 
court 

For  the  errors  in  the  proceedings  and  trial  herein  mentioned, 
the  judgment  must  be  reversed,  and  a  new  trial  granted.  The 
defendant  is  entitled  to  judgment  upon  his  demurrer  to  the  second 
count  in  the  declaration. 

Judgment  reversed,  and  a  new  trial  granted. 

IIOTB.^Ooiiiparai>estorT.  S|/ra0ii8efi.fi.Oo.,  1  Am.  Rfiir;  lUado,  ITolNuh,  ete^  &  B. 
(J&,  ▼.  Hammondt  5id.  ttl;  ComuMu  ▼•  Wamrtn^ 8  Id.  800,aiid  note;  Ammiean  OimtratA  0». 
▼.  OiOM,  id.  871;  Ramon  ▼•  Pmntytvania  B,  H.  Co^  id.  648;  MoU  ▼.  Ofcteigo,  €U^  B.  M 
€t.iyLta;W8mmr.QfmdTrunkR^9IA.9k^] 
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MooBE,  appellant,  v.  Lstchfoedi 

(8ftT6zaa,lffi.) 
low  — >  impairing  obligeUion  of  a  eorUraet  —  modi/lfing  rem^p, 

A  Btatnta  piovided  that  "  whenever  final  jadgment  shall  be  rendered  in  ani 
coart  of  record  of  this  State,  said  jadgment  shall  l>eoome  a  lien  on  all  the 
nal  estate  of  the  Jadgment  debtor.*'  Held,  (1)  that  under  this  statute,  Judg- 
menta  rendered  before  its  passage  become  liens  from  the  time  they  were 
rendered,  and  (3)  that  the  act  so  construed  was  constitutional. 

AcnoK  of  trespass.  The  material  facts  of  the  case  are  stated  in 
tbe  opinion. 

Richard  S.  Walker,  for  appellant 

F.  B.  Sexiofiy  for  appellee. 

Walkkr,  J.  In  an  action  of  trespass  to  try  title,  the  appellant, 
Asa  Moore,  failed  in  the  district  court;  the  verdict  and  judgment 
were  for  the  defendant,  William  H.  Letohford.  The  lands  in  oon- 
troversj  were  the  property  of  Blackstone  Hardeman  and  L.  T.  Bar- 
rett.    The  appellant  claims  under  a  sheriff's  deed;  the  appellee  by 
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?irtae  of  a  deed  from  the  United  States  marahaly  and  a  conTeyance 
from  James  B.  Johnson^  whose  title  is  also  by  the  sherifE.  The 
appellee  holds  the  older  and  better  title  to  the  land  in  controversy , 
although  acquired  through  a  junior  judgment,  unless,  upon  an 
examination  of  the  law  of  the  case,  it  shall  be  found  that  the 
appellant's  judgment  held  the  lands  bound  by  a  prior  lien.  The 
contest  is,  then,  between  judgment  creditors  for  priority  of  lien. 
Moore's  judgment  against  Hardeman  and  Barrett  was  rendered  on 
the  6th  of  July,  1861,  with  stay  of  execution  till  the  1st  of  Feb- 
ruary, 1862.  Letcliford's  judgment  dates  from  the  9tb  of  Novem* 
ber,  1867.    Johnson's  judgment  dates  from  the  20th  of  August^ 

1867.  The  sale  at  which  Letchford  bought  was  made  in  April, 

1868.  Moore  purchased  at  a  sale  made  June,  1868.  No  further 
notice  need  be  taken  of  Johnson's  title,  as  it  stands  or  falls  with 
Letchford's,  and  is  a  part  of  it. 

There  is  no  question  as  to  priority  of  judgment.  The  act  of 
February  14.  1860,  which  had  repealed  the  acts  of  1839  and  1840, 
was  in  force  when  Moore  obtained  his  judgment.  So  far  as  the 
provisions  of  that  act  influence  the  case,  they  are  as  follows: 

1.  Judgments  under  this  act  did  not  become  dormant,  unless  ten 
jears  should  elapse  between  the  issuance  of  executions. 

2.  No  judgment  rendered  after  the  passage  of  the  act  operated 
as  a  lien  on  the  lands  of  the  judgment  debtor,  situated  in  the 
county  where  the  judgment  was  rendered,  until  a  transcript  wat 
filed  for  record  in  the  office  of  the  county  clerk.  The  lien  con- 
tinned  for  four  years,  and  could  be  kept  alive  by  reinscribing  within 
each  succeeding  quadrennial  period.  The  issuance  of  execution 
was  not  a  condition  precedent  to  the  lien.  In  examining  the  appel- 
lant's title,  we  do  not  look  to  this  statute  to  determine  whether  he 
had  a  lien  under  it  or  noty  but  for  the  purpose  of  seeing  whether 
his  judgment  remained  alive  under  it  until  the  9th  of  November, 
1866,  for  it  is  not  claimed  that  he  ever  caused  his  judgment  to  be 
registered. 

In  accordance  with  the  opinion  which  we  have  uniformly  held,  a 
judgment  creditor  lost  none  of  his  rights  by  the  non-issuance  of 
execution  when  hindered  by  any  of  the  laws  known  as  the  stay 
laws.  Moore,  then,  had  a  valid,  living  judgment  on  the  9th  &t 
November,  1866. 

The  act  passed  on  that  day  provides  that,  whenever  final  jndg- 
ment  shall  be  rendered  by  any  court  of  record  of  this  State,  snch 
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jadgment  shall  become  a  lien  on  all  the  real  estate  of  the  judgment 
debtor  situate  in  the  county  where  the  judgment  is  rendered.  A 
proper  understanding  of  the  clause  of  the  statute  leads  directly  to 
the  disposition  of  this  case. 

It  will  be  obsenred  that  on  the  10th  day  of  Noramber,  1866,  tlio 
legislature  passed  another  stay  law. 

The  lien  secured  under  the  act  of  ftth  of  NoTembor,  1866,  win 
lost,  unless  eteoution  issued  upon  the  judgment  within  one  yeat 
from  the  first  day  upon  which  auch  ezeontian  could  by  law  be  issued 
thereon. 

It  matters  not,  in  the  judgment  of  this  court,  whether  the  law 
of  the  10th  of  November,  1866,  be  declared  uncon8titutionid« 
or  not  We  are  clearly  of  opinion  that  if  Moore  gained  a  lien  upon 
the  land  by  operation  of  the  act  of  the  ninth  of  November,  and  was 
hindered  from  issuing  liis  execution  within  the  year,  by  the  act  of 
the  10th  of  November,  1866,  he  did  not  lose  his  lien,  for  he  is 
^uilt-v  of  no  laches.  The  determination  of  this  case,  then,  rests 
upon  the  interpretetion  to  be  given  to  that  clause  of  the  act  of 
November  9,  1866,  which  gives  a  lien  to  judgments  which  shall  be 
rendered. 

A  very  learned  discussion  is  found  in  the  briefs,  of  the  true 
rendering  of  this  passage.  Grammarians  not  unfreqnently,  in  tho 
construction  of  sentences,  use  the  terms  ''shall  be''  and  ''shall 
have  been''  indifferently.  Grammatical  nicety  only  accords  this 
privilege  where  time  is  really  not  referred  to,  but  where  the  term 
is  used  rather  as  a  constituent  part  of  a  proposition ;  thus  we  say 
indifferently,  when  a  judgment  shall  be  rendered,  or  when  a  judg- 
ment shall  have  been  rendered,  a  lien  shall  attach,  etc 

We  are  led  to  conclude  that  the  legislature  used  the  worda 
"shall  be"  in  this  manner;  they  would  otherwise  have  been 
separated  by  the  word  h&rec^t&r,  or  the  words  in  tk$  future.  And 
there  was,  in  justice,  no  reason  for  making  an  invidious  distinction 
against  judgments,  and  to  the  prejudice  of  judgment  creditors,  tied 
up  and  hindered  during  the  long  period  of  the  civil  war.  Had  it 
been  the  policy  or  intention  of  the  legislature  to  make  a  distino* 
tion  between  judgmente  rmdered  before,  and  thoae  after  the  act^ 
justice  and  a  sound  regard  to  the  rights  of  parties  would  have  given 
the  preference  to  the  older  judgments* 

That  principle  of  the  law  which  holds  parties  guilty  of  laches  tt 
have  thereby  lost  their  rigliis,  is  founded  in  sound  policy.     But  hi 
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is  not  guilty  of  laches  whose  remedies  are  either  suspended  or  taken 
away  from  him  by  the  sapreme  power  of  the  State,  under  the 
seeming  dictation  of  necessity.  By  civil  war  the  normal  condition 
of  society  are  necessarily  more  or  less  disturbed.  The  law,  U> 
which  every  man  ordinarily  looks  for  the  protection  of  his  rights, 
not  unfreqnently  turns  away  from  the  individual,  withdrawing  ita 
protection,  and  becoming  a  strong  engine  of  oppression. 

It  has  been  said,  '^  inter  arma  leges  silent^*  The  laws  wese  not 
silent  during  our  late  civil  war,  but,  under  the  restored  authority 
of  the  government  of  the  United  States,  it  has  been  found  neoes- 
saiy  to  set  aside  and  disr^[ard  many  of  the  acts  of  legislation 
parsed  by  an  insurgent  people.  This  court  has  declared  unconsti* 
tutional  the  *8o-called  stay  laws ;  but  we  are  compelled  to  attach 
such  significance  to  them  as  will,  at  least,  preserve  the  rights  and 
equities  of  the  people,  so  far  as  we  have  the  authority  to  do. 

A  question  is  raised  upon  the  record  in  l^is  case,  which  the  very 
learned  counsel  have  not  discussed,  nor  should  we  deem  it  neces- 
sary to  the  decision  of  the  case,  were  it  not  that  we  are  divided  in 
opinion  upon  it. 

It  is  thought  that  the  law  of  9th  of  November,  1866,  attaching 
a  lien  to  judgments,  could  have  no  application  to  judgments 
rendered  prior  to  the  passage  of  the  act,  and  that  such  a  law  would 
be  unconstitutional,  as  impairing  the  obligation  of  contracts. 

A  majority  of  the  court  conceive  it  to  be  clearly  within  the  power 
of  the  legislature  to  apply  the  act  to  judgments  previously  ren* 
dered,  as  well  as  those  to  be  rendered  in  the  future. 

Th^  law  simply  applies  to  the  enforcement  of  the  remedy,  impair-^ 
ing  no  obligation  of  the  contract.  See  Oraufard  v.  Bender,  8S 
Tex.  745  (7  Am.  Eep.  270). 

Oooley,  in  his  learned  work  on  Oonstitutional  Limitations,  after 
discussing  the  obligations  of  a  contract,  pves  us  so  able  a  view  of 
this  question  that  we  must  be  excused  for  introducing  length j 
extracts,  with  citations  of  very  numerous  authorities  :  **  Snob  being 
the  obligation  of  a  contract,  it  is  obvious  that  the  rights  of  the  par- 
ties in  respect  to  it  are  liable  to  be  affected  in  many  ways  by  cfaanget 
in  the  laws,  which  it  could  not  have  been  the  intention  of  the  con- 
stitutional provision  to  preclude. 

**  There  are  few  laws  which  concern  the  general  police  of  a  StatOr 
or  the  government  of  its  citizens,  in  their  intetoourae  with  each 
other  or  with  strangers,  which  may  not  in  some  way  or  other  affeot 
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the  contracts  which  they  have  entered  into  or  may  thereafter  form. 
For  what  are  laws  of  eyidence,  or  which  concern  remedies,  frauds 
and  perjuries,  laws  of  registration,  and  those  which  affect  landlord 
and  tenant,  sales  at  auction,  acts  of  limitation,  and  those  which 
limit  the  fees  of  professional  men,  and  the  charges  of  tavern  keep- 
ers, and  a  multitude  of  others,  which  crowd  the  codes  of  every 
State,  but  laws  which  aflbct  the  validity,  constmction,  duration  or 
discharge  of  contracts.    WABHiirGTOijr,  J.,  in  Ogden  v.  Saunders, 

13  Wheit  259. 

*^  But  the  changes  in  these  laws  are  not  regarded  as  necessarily 
affecting  the  obligation  of  contracts.  Whatever  belongs  merely  to 
the  remedy  may  be  altered  according  to  the  will  of  the  State,  pro- 
vided the  alteration  does  not  impair  the  obligation  of  the  contract. 
Branson  v.  Senzie,  1  How.  816,  per  Takby,  Gh.  J.  And  it  does 
not  impair  it,  provided  it  leaves  the  parties  a  substantial  reniedy, 
according  to  the  course  of  justice  as  it  existed  at  the  time  the  con- 
tract was  made.  Stocking  v«  Hunt,  3  Denio,  274  ;  Van  Banmbach 
V.  BadSf  9  Wis.  578 ;  Branson  v.  Kenrie,  supra ;  McOrachen  v. 
Haywardy  2  How.  608 ;  Buthr  v.  PaHmsr,  1  HiU,  824;  Van  Bens- 
seiaer  v.  Snyder,  9  Barb.  302,  and  13  N.  Y.  299 ;  (knhey  v.  Hart, 

14  id.  22 ;  Ouild  v.  Sogers,  8  Barb.  502 ;  Story  v.  Fwmam,  25 
N.  Y.  214 ;  CarieUy,  Ham,  4  Oreen  (la.),  455  ;  HeytaardY.  Judd, 
i  Minn.  483  ;  Swift  v.  FktcTier,  6  id.  550 ;  MaynesT.  Moore,  6  Ind. 
116  ;  Smith  v.  Packard,  12  Wis.  371 ;  Orosvenor  v.  Chesby,  48  Me. 
369 ;  VanUenssdaer  v.  Ball,  19  N.  Y.  100 ;  Same  v.  Hays,  id.  68 ; 
Litchfield  v.  McComber,  42  Barb.  288 ;  Paschal  v.  Perez,  7  Tex. 
365;  Atddy.  Butcher,  2^3X1.  155;  Kenyan  v.  /Sl^0t(;ar^,  44  Penn. 
St.  179  ;  Clark  y.  Martin,  49  id.  299  ;  Bison  r.  Farr,  24  Ark.  161; 
Sanders  v.  Hillsharaugh  Ins.  Cb.,  44  N.  H.  238 ;  Hunttinger  v. 
Brack,  3  Orant's  Gas.  243  ;  Mechanics, etc.  Bank  Appeal,  31  Gonn 
63. 

*'It  has  accordingly  been  held  that  laws  changing  remedies  for 
the  enforcement  of  legal  contracts  will  be  valid,  even  thongh  the 
new  remedy  be  less  convenient  than  the  old,  or  less  prompt  and 
speedy.  Ogden  v.  Saunders,  supra ;  Beers  v.  Haughtan,  9  Pet. 
359 ;  Bumgardner  v.  Circuit  Court,  4  Mo.  50 ;  Tarpby  v.  Hamer, 
17  Miss.  310;  Quackenbush  v.  Banks,  1  Denio,  128;  3  id.  594; 
and  1  N.  Y.  129 ;  Branson  v.  Newberry,  2  Doug.  (Mich.)  38 : 
Rockwell  V.  HubbelVs  AdvCrs,  id.  197 ;  Evans  v.  Montgomery,  A 
W.  &  S.  218 ;   HaJloway  v.   Sherman,  12  Iowa,  282 ;   Sprecker  v. 
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Watag,  11  Wia.  482 ;  amiih  r.  Packard,  18  icL  871 ;  JTotm  t. 
OwM,  11  N.  Y.  381 ;  Pw^row  r.  Brie  Canal  Co.,  66  Peim.  St  46. 
'' Without  impairing  the  obligation  of  the  oontract,  the  lemedj 
may  oertainly  be  modified  as  the  wisdom  of  the  nation  ahall  direct. 
Sturges  t.  OrowninshiM,  4  Wheat  1^,  per  Mabshall,  Oh.  J.  A 
statate  allowing  the  defense  of  want  of  consideratiim  in  a  sealed 
instniment  prerionsly  given  does  not  violate  the  obligation  of 
contracts.  WitUarM  v.  Haines,  37  Iowa»  251.  To  ttikd  a  strong 
instance^  although  the  law  at  tiie  time  the  contract  is  madk  per- 
mits the  creditor  to  take  the  body  of  his  debtor  in  execution,  there 
can  be  no  doubt  of  the  right  to  abolish  all  laws  for  this  purpose, 
leaving  the  creditor  to  his  remedy  against  property  alone.  '  Oon« 
finement  of  the  debtor  may  be  a  punishment  for  not  performing 
his  contract,  or  may  be  allowed  as  a  means  of  inducing  him  to 
perform  it  But  the  State  may  refuse  to  inflict  this  punishment, 
or  may  withhold  this  means,  and  leave  the  contract  in  full  force. 
Imprisonment  is  no  part  of  the  contract,  and  simply  to  release  the 
prisoner  does  not  impair  the  obligation.'  Sturgea  v.  Crawnin' 
shield,  4  Wheat  122,  per  Mabshall,  Oh.  J. ;  Maeon  v.  HaUe,  12 
id.  370;  Browneon  v.  Newberry,  2  Doug.  (Mich«)88;  Maaey  v. 
Layal,  38  Qa.  540.  Nor  is  there  any  constitutional  objection  to 
such  a  modification  of  those  laws  which  exempt  certain  portions  of 
a  debtor's  property  from  execution  as  shall  increase  the  exemp- 
tions, nor  to  the  modifications  being  made  applicable  to  contracts 
previously  entered  into.  The  State  may,  if  it  thinks  proper,  direct 
that  the  necessary  implements  of  agriculture,  or  the  tools  of  the 
mechanic,  or  articles  of  necessity  in  household  furniture,  shall, 
like  wearing  apparel,  not  be  liable  to  execution  on  judgments. 
Regulations  of  this  description  have  always  been  considered,  in 
every  civilized  community,  as  properly  belonging  to  the  remedy,  to 
be  exercised  or  not,  by  every  sovereignty,  according  to  its  own 
views  of  policy  and  humanity.  It  must  reside  in  every  State,  to 
enable  it  to  secure  its  citizens  from  unjust  and  harassing  litigation, 
and  to  protect  them  in  those  pursuits  which  are  necessary  to  the 
existence  and  well  being  of  every  community.  Bronean  v.  Kemie, 
1  How.  ^11,  per  Taxtby,  Oh.  J.;  RochweU  v.  fftObePs  Admrs.,  2 
Doug.  (Mich.)  197 ;  Quakenbush  v.  Danke,  1  Denio,  128;  8  id. 
594,  and  1  N.  T.  129 ;  Morse  v.  Goold,  11  id.  281 ;  Sprecker  v. 
Wakeley,  11  Wis.  432 ;  Cusic  v.  Douglass,  3  Kan.  128 ;  Maxeg  V. 
Loyal,  38  Oa.  531 ;  Hardiman  v.  Dotaner,  39  id.  425.     The  increaae 
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in  exemptions,  however,  must  not  go  to  the  extent  to  render  the 
remedj  nugatory  or  impracticable.  Stephenson  v.  Osborne^  41 
Miss.  119.  It  has  been  decided  that  a  homestead  exemption  may 
be  made  applicable  to  previously  existing  contracts.  HiU  v, 
ITeesler,  63  N.  0.  487;  Hardiman  t.  Downer,  39  Oa.  425.  '  Statutes 
pertaining  to  the  remedy  are  merely  such  as  relate  to  the  course 
and  form  of  proceedings,  but  do  not  affect  the  substance  of  a 
judgment  when  pronounced.'  Per  Mbrrick,  Gh.  J.,  in  Morion  r. 
Valentine^  15  La.  An.  153. 

''And  laws  which  change  the  rules  of  evidence  relate  to  the 
remedy  only;  and  while,  as  we  have  elsewhere  shown,  such  laws 
may,  on  general  principles,  be  applied  to  existing  causes  of 
action,  so,  too,  it  is  plain  that  they  are  not  precluded  from  such 
application  by  the  constitutional  clause  we  are  considering. 
yease-  v.  Mercer,  15  Barb.  318.  On  this  subject,  see  the  dis- 
cussions in  the  Federal  courts,  Slurges  v.  OrowninsMeld,  4 
AVheat.  122;  Ogden  v.  Saunders,  12  id.  213 ;  Bronson  v.  Kenzie, 
1  How.  811;  McOracten  v.  Hayward,  2  id.  608.  And  it  has 
been  held  that  the  legislature  may  even  take  away  a  common* 
law  remedy  altogether,  without  substituting  any  in  its  place, 
if -another  and  efficient  remedy  remains.  Thus,  a  law  abolish- 
ing distress  for  rent  has  been  sustained  as  applicable  to  leases 
in  force  at  its  passage.  Van  Rensselaer  v.  Snyder,  9  Barb. 
302,  and  13  N.  Y.  299 ;  Guild  v.  Rog&rs,  8  Barb.  502 ;  donkey  v. 
Hart,  14  N.  Y.  22.  And  it  was  alsd  held  that  an  express  stipula- 
tion in  the  lease,  that  the  lessor  should  have  his  remedy,  would  not 
prevent  the  legislature  from  abolishing  it,  because  this  was  a  sub- 
ject concerning  which  it  was  not  competent  for  the  parties  to  con- 
tract in  such  a  manner  as  to  bind  the  hands  of  the  State.  In  the 
language  of  the  court,  '  If  this  is  a  subject  on  which  parties  can 
oonti^t,  ai|d  if  their  contracts,  when  made,  become,  by  virtue  of 
the  constitution  of  the  United  States,  superior  to  the  power  of  the 
legislature,  then  it  follows,  that  whatever  at  any  time  exists  as 
part  of  the  machinery  for  the  administration  of  justice,  may  be 
perpetuated,  if  parties  choose  so  to  agree.  That  this  can  scarcely 
have  been  within  the  contemplation  of  the  makers  of  the  constitu- 
ti6n,  and  that  if  it  prevail  as  law  it  will  give  rise  to  grave  incon- 
venienceiB,  is  quite  obvious.  "  Every  such  stipulation  is  in  its  own 
nature  conditional  upon  the  lawful  continuance  of  ^he  process. 
The  Siat«  is  no  party  to  their  contract.     It  is  bourd  to  afford 
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adequate  process  for  the  enforcement  of  rights,  bnt  it  has  not  tied 
its  own  hands  as  to  the  modes  by  which  it  will  admiiister  jnstioe. 
Those  from  necessity  belong  to  the  supreme  power  to  prescribe^  and 
their  continuance  is  not  the  subject  of  contract  between  priyate 
parties.  In  truth,  it  is  not  at  fdl  probable  that  the  parties  made 
their  agreement  with  reference  to  the  possible  abolition  of  distiess 
for  rent.  The  first  clause  of  this  special  provision  is,  that  the 
lessor  may  distrain,  sue,  re-enter  or  resort  to  any  other  legal 
remedy ;  and  the  second  is,  that  in  cases  of  distress  the  lessee 
waives  the  exemption  of  certain  property  from  the  process,  which 
by  law  was  exempted.  The  waiver  of  exemption  was  undoubtedly 
the  substantial  thing  which  the  parties  had  in  view  ;  but  yet,  per- 
haps, their  language  cannot  be  confined  to  this  object,  and  it  may, 
therefore,  be  proper  to  consider  the  contract  as  if  it  had  been  their 
clear  purpose  to  preserve  their  legal  remedy,  even  if  the  legislature 
should  think  fit  to  abolish  it.  In  that  aspect  of  it,  the  contract 
was  a  subject  over  which  they  had  no  control'  Oonkey  v.  Hartp 
14  N.  Y.  30  ;  citing  Handy  v.  Chatfiddy  23  Wend.  35 ;  Mamm  v. 
HaiUy  12  Wheat.  370 ;  Stacking  v.  Hunt,  3  Denio,  274 ;  and  Vam 
Rensselaer  v.  Snyder,  13  N.  Y.  299.'' 

If  this  reasoning  and  this  authority  do  not  fully  and  beyond  a 
doubt  settle  this  question,  we  confess  we  are  yet  in  gross  ignonmoe 
of  the  true  interpretation  of  the  constitution  of  the  United  States^ 
and  of  the  powers  of  the  several  State  legislatures  under  their  oon* 
stitutions. 

For  the  reasons  herein  given,  the  judgment  of  the  diatriok  cowl 
is  reversed,  and  the  cause  remanded. 


MsBOHAJm'  Mutual  Ikbubakob  Go.,  appeUant^  t.  Lacmo. 

OSTeZMvMa) 
ifittffYMiM — eandMon  in  poUey -^UmUatien  of  thMfor  Mngii^  aeUem. 

A  policj  of  Are  inauranoe  contained  a  condition  that  '*  all  claims  under  thla 
policj  are  barred,  onless  proeecnted  within  one  jear  from  the  date  of  the 
lofls."  EOd,  (1)  that  the  condition  waa  valid  and  binding ;  OD  thai  a  piesea 
tation  of  the  loss  and  a  demand  of  pajrment  were  noi  soeh  a  pvoseeatloo  el 
the  daim  as  to  eatisfy  the  condition,  bat  that  an  aelloB  aiiiil  be  btongkA 
within  the  time  limited. 
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Acrnov  on  a  policy  of  insnnmoe.     The  opinion  states  the  case. 

BaUinger,  Jack  <6  Moii^  for  appellant.  The  clause  requiring 
the  action  to  he  brought  within  one  j^dX  is  valid.  2  Parsons'  Mari- 
time Iiaw,  401;  Gray  t.  HaHford  Ins.  Co.,  1  Blatch.  280;  Rid- 
dlesbarger  v.  Hartford  Ins.  Co.^  7  Wall.  386,  891,  and  cases  cited; 
Ripley  v.  .Mna  Ins.  Co.,  30  N.  Y.  136;  Roach  v.  N.  Y.  d  E.  Ins. 
Co.y  id.  546;  Woodbury  Savings  Bank  t.  Charter  Oak  Ins.  Co^  31 
Oonn.  518;  Patrick  y.  Farmere  Ins.  Co.^  43  N.  H.  621;  Carter  ▼. 
Humboldt  Fire  Ins.  Co.,  12  Iowa,  287;  Portage  Oo.  Mut.  Ins  Oo.  v. 
West,  6  Ohio  St  602. 

M.  C.  Lemore  di  Hume,  for  appellee. 

Walkbb,  J.  This  is  an  action  on  a  policy  of  inanranoe,  whioh 
contained  the  following  clause:  ''That  all  claims  under  this  policy 
are  barred  unless  prosecuted  within  one  year  from  the  date  of  loss.'' 

The  petition  was  filed  on  the  3d  of  November,  1868,  and  it  aTers 
that  the  loss  occnrred  on  the  11th  of  August,  1867. 

The  appellant,  who  was  defendant  in  the  District  Oonrt,  demurred 
to  the  petition  on  the  11th  of  December,  1868.  On  the  Mh  of  Jan- 
nary,  1869,  it  filed  an  amended  answer,  setting  up  a  special  limita- 
tion of  the  action  under  the  seventeenth  clause  of  the  policy  sued 
on.  On  the  trial  the  parties  waived  a  jury,  and  proceeded  to  trial 
by  the  court  The  judge  overruled  the  demurrer,  disregarded  the 
plea  of  limitation,  and  gave  the  appellee  a  judgment  for  $2,178, 
from  which  judgment  an  appeal  is  brought  to  this  court 

It  is  assigned  for  error,  that  the  plea  of  limitation  was  overruled, 
and  although  other  errors  are  assigned,  we  deem  it  unnecessary  to 
the  decision  of  the  case  to  discuss  them.  In  Riddiesbarger  v.  Hart" 
ford  Ins.  Co.,  7  Wall.  386,  this  question  was  decided  on  error  to  the 
Oircuit  Court  of  Missouri.  The  suit  was  on  a  15,000  policy,  taken 
by  the  defendant  on  a  brick  building  in  Kansas  Oity,  in  the  State 
of  Missouri.  The  building  was  destroyed  by  fire  in  the  month  of 
March,  1862.  In  the  month  of  June  following,  the  plaintiff  brought 
his  action  on  the  policy  in  the  Common  Pleas  Court  of  Kansas 
City.  The  defendant  plead  to  the  merits,  and  the  cause  was  con- 
tinued from  term  to  term,  until  June,  1864,  when  the  plaindfl 
dismissed  his  action  without  prejudice,  and  within  one  year  brought 
hi^  action  for  a  second  time  in  the  Court  of  Common  Pleas  of  the 
coi&nty  of  St  Louis.    From  this  court  the  cause  was  transferred  to 
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ihe  Oircnit  Court  of  the  ITnited  States  for  the  Diitrict  of  MinoaiL 
The  policy  oontained  the  following  clause: 

**  That  no  suit  or  action  of  any  kind  against  said  company  for 
the  recovery  of  any  claim  upon,  under,  or  by  virtue  of  the  s&id 
poh'cy,  shall  be  sustainable  in  any  court  of  law  or  chancery,  nnlesv 
such  suit  or  action  shall  be  commenced  within  the  term  of  twelve 
months  next  after  the  loss  or  damage  shall  occur;  and  in  case  any 
suit  or  action  shall  be  commenced  against  said  company  after  the 
expiration  of  twelve  months  next  after  such  loss  or  damage  shall 
have  occurred,  the  lapse  of  time  shall  be  taken  and  deemed  as  con- 
clusive evidence  against  the  validity  of  such  claim  thereby  so 
attempted  to  be  enforced." 

The  plaintiff  here  contended  that  he  had  kept  his  action  alive  by 
commencing  suit  in  the  Kansas  City  Court. 

The  statute  of  limitations  of  Missouri  provides  that  if  the  plain* 
tiff  is  nonsuited  in  any  action  brought  before  the  right  is  barred, 
he  may  commence  his  action  over  again  within  one  year  from  the 
date  of  nonsuit.  The  defendant  demurred  to  the  petition,  the 
Circuit  Court  sustained  the  demurrer,  and  the  case  was  taken,  on 
error,  to  the  Supreme  Court  of  the  United  States,  where  it  appears, 
from  the  opinion  delivered  by  Mr.  Justice  Field,  that  the  court 
considered  and  decided  two  important  questions,  which  are  also 
raised  in  the  case  at  bar. 

1.  Whether  a  contract  for  special  limitation  between  insurer  and 
insured  must  be  regarded  as  a  valid  contract. 

2.  Whether,  if  valid,  the  condition  was  complied  with  under  the 
limitation  laws  of  Missouri. 

The  learned  judge,  considering  the  second  question  presented, 
remarks :  The  objection  to  the  condition  is  founded  upon  the 
notion  that  the  limitation  it  prescribes  contravenes  the  policy  of  the 
statute  of  limitations.  This  notion  arises  from  a  misconception  of 
the  nature  and  object  of  statutes  of  this  character.  They  do  not 
confer  any  right  of  action.  They  are  enacted  to  restrict  the  period 
within  which  the  right,  otherwise  unlimited,  might  be  asserted. 
They  are  founded  upon  the  general  experience  of  mankind,  that 
claims  which  are  vahd  are  not  usually  allowed  to  remain  neglected. 
The  lapse  of  years  without  any  attempt  to  enforce  a  demand 
creates,  therefore,  a  presumption  against  its  original  validity,  oz 
that  it  has  ceased  to  subsist.  This  presumption  is  nude  by  these 
■tatutes  a  positive  bar ;  and  they  thus  become  statutes  of  repose* 
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protecting  parties  from  proeecution  of  stale  daims,  when,  by  loss 
of  evidence  from  death  of  some  witnesses,  and  the  imperfect  recol- 
lection of  others,  or  the  destruction  of  docaments,  it  might  be 
impossible  to  establish  the  truth.  The  policy  of  these  statutes  is  to 
encourage  promptitude  in  the  prosecution  of  remedies.  They  pre- 
scribe what  is  supposed  to  be  a  reasonable  period  for  this  purpose  ; 
but  there  is  nothing  in  their  language  or  object  which  inhibits 
parties  from  stipulating  for  a  shorter  period  within  which  to  assert 
their  respective  claims." 

This  reasoning  applies  well  to  the  present  case.  Such  a  con- 
tract in  a  policy  of  insurance  is  not  against  public  policy,  nor  is  it 
merged  in  the  general  limitation  laws  of  the  State. 

The  plaintiff's  right  of  action  is  not  saved  by  the  forty-third  sec- 
tion of  the  twelfth  article  of  the  constitution  of  1869,  nor  is  it  in 
any  way  affected  by  the  case  of  Bender  v.  Crawford,  decided  by 
this  court  at  the  present  term.  The  authorities  cited  in  appellant's 
brief  are  so  numerous  that  we  will  not  refer  to  them,  except  to  say, 
that  they  utterly  preclude  all  doubt  upon  the  question  herein 
raised,  notwithstanding  the  very  respectable  authority  found  in  9 
Ind.  443,  and  5  McL.  461. 

It  is  contended  by  the  appellee's  counsel  that  the  word  ^'  prose- 
cuted," used  in  the  seventeenth  clause  of  the  policy  sued  on, 
should  be  understood  as  meaning  something  other  than  lis  mota^ 
and  that  the  clause  in  the  policy  was  suflSciently  complied  with  by 
presentation  of  the  loss,  and  demand  of  payment. 

It  is  true  the  word  ^^prosecution"  usually  denotes  the  means 
adopted  to  bring  offenders  to  legal  punishment  ;  but  that  it  may 
be  used,  and  often  so  is,  as  synonymous  with  the  words  suit  and 
action,  there  can  be  no  doubt ;  and  the  similarity  of  the  clause 
under  consideration  with  like  limitations  in  other  policies  which 
have  been  before  the  courts  for  adjudication,  leaves  no  doubt  upon 
our  minds  that  the  parties  to  this  policy  use  the  word  as  equiva- 
lent to  suit  or  action. 

We  are,  therefore,  of  the  opinion  that  the  fiulure  of  the  appellee 
to  bring  his  action  within  one  year  from  the  date  of  loss  is  au 
effectual  bar  to  all  actions  on  his  policy. 

The  judgment  of  the  district  court  is  revened  and  tlie  OMue  dis- 
ttiised. 
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TtxQUsa,  appellant^  y.  Statb. 

OotuiUuHanalUHD  ^  BigJU  to  bettr 


A.  Stale  atatate  regulating  and  in  certain  oaaes  prohibiting  the  eanTing  of 
platola,  dirks,  and  certain  other  deadly  weapons,  ia  not  repugnant  to  the 
second  amendment  to  the  Constitution  to  the  United  States,  which  provides 
that "  a  well-regulated  militia  being  necessary  to  the  security  of  a  free  State, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed ; "  nor 
is  the  act  in  yiolation  of  the  thirteenth  section  of  the  first  article  of  the  CSon- 
stitation  of  this  State,  which  provides  that  "  every  person  shaU  have  the 
right  to  keep  and  bear  arms  in  the  lawful  defense  of  himself  or  the  State, 
under  such  rogulations  as  the  legislature  may  prescribe." 

The  "  arms  "  referred  to  in  the  second  amendment  of  the  United  States  Consti- 
tution are  the  arms  of  a  militiaman  or  soldier,  and  they  do  not  comprise 
dirks,  bowie  knives,  etc,  regulated  by  the  legislature  in  the  act  of  April  13, 
1871. 

The  powera  of  government  are  intended  to  operate  apon  the  elvU  oonduci  of 
the  dtixen ;  and  whatever  conduct  ofifends  against  public  morals  or  publlo 
decency  comes  within  the  range  of  legrislative  authority.    (See  naie,  p.  8S0.) 

Appeal  from  the  district  court  of  Marion  county. 

Some  reference  to  the  facts  of  the  cases  may  add  practical  signifl- 
cance  to  the  nilings. 

In  English's  case  the  offensive  weapon  was  a  pistol,  and  it  wai 
proved  that  he  was  in  a  state  of  intoxication  while  wearing  it  about 
in  the  city  of  Jefferson.  He  provedy  in  defense,  that  the  pistol  was 
not  loaded  at  the  times  it  was  seen  by  the  witnesses  against  him ; 
and  further,  that  it  was  out  of  repair,  and  he  had  taken  it  along 
with  him  to  have  it  mended,  as  he  expected  soon  to  go  to  a  ne%h- 
boring  county  after  his  mother,  and  wished  to  carry  the  pistol  with 
him. 

The  charge  against  Daniels  was  going  ''  into  a  religious  assembly, 
having  about  his  person  a  butcher  knife/'  The  State's  witnesses 
proved  that  they  saw  the  defendant  in  church  on  the  occasion  in 
question,  and  that  the  handle  of  a  butcher  knife  was  sticking  out 
above  the  waistband  of  his  breeches,  and  between  the  skirts  of  his 
frock  coat  They  saw  nothing  but  the  handle.  The  court  bdow 
charged  that  the  handle  raised  a  presumption  of  a  blade. 
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B.  A.  Beeves,  for  appellant. 

WiUiam  Alexander,  Attomey-Oeneral,  for  the  State. 

Walkbb,  J.  In  each  of  the  aboTe-entitled  oases  the  constita- 
tionalityof  the  act  of  April  12,  I87I9  regulating,  and  in  certain 
oases  prohibiting,  the  carrying  of  deadly  weapons,  is  called  in  ques- 
tion, and  this  opinion  will  dispose  of  each  of  the  cases.  It  is 
insisted  that  the  act  referred  to  is  repugnant  to  the  second  article  of 
the  amendments  to  the  Constitution  of  the  United  States. 

The  article  reads  as  follows :  '^A  well-regulated  militia  being 
necessary  to  the  security  of  a  free  State,  the  right  of  the  people  to 
keep  and  bear  arms  shall  not  be  infringed."  Arms  of  what  kind  ? 
Certainly  such  as  are  useful  and  proper  to  an  armed  militia.  The 
deadly  weapons  spoken  of  in  the  statute  are  pistols,  dirks,  daggers, 
slungshots,  sword  canes,  spears,  brass  knuckles  and  bowie  knives. 
Can  it  be  understood  that  these  were  contemplated  by  the  framers 
of  our  bill  of  rights  ?  Most  of  them  are  the  wicked  devices  of 
modem  craft.  Mr.  Bishop,  in  his  work  on  Criminal  Law,  vol.  2, 
124,*  treats  this  article  of  the  Constitution  in  the  following  manner: 

'^The  Constitution  of  the  United  States  provides  that  'a  well- 
regulated  militia  being  necessary  to  the  security  of  a  free  State,  the 
right  of  the  people  to  keep  and  bear  arms  shall  ^not  be  infringed.' 
This  provision  is  found  among  the  amendments ;  and,  though 
most  of  the  amendments  are  restrictions  on  the  general  government 
alone,  not  on  the  States,  this  one  seems  to  be  of  a  nature  to  bind 
both  the  State  and  National  legislatures,  and  doubtless  it  does. 

"  As  to  its  interpretation,  if  we  look  to  this  question  in  the  light 
of  judicial  reason,  without  the  aid  of  specific  authority,  we  shall  be 
led  to  the  conclusion  that  the  provision  protects  only  the  right  to 
'  keep '  such  '  arms  *  as  are  used  for  purposes  of  war,  in  distinction 
from  those  which  are  employed  in  quarrels  and  broils,  and  fights 
between  maddened  individuals,  since  such  only  are  properly  known 
by  the  name  of  ^  arms,'  and  such  only  are  adapted  to  promote  ^  the 
security  of  a  State.'  In  like  manner  the  right  to  'bear'  arms 
refers  merely  to  the  military  way  of  using  them,  not  to  their  use  in 
bravado  and  afbray.  Still  the  Georgia  tribunal  seems  to  have  held 
that  a  statute  prohibiting  the  open  wearing  of  arms  upon  the 

^  Thif  pangnph  is  omitted  Crom  the  flfHi  edition  of  Mr.  BUiop*!  OrlmiiiAl  Iav,  mad  li 
tocorponited  in  hJm  work  on  Statntoiy  Crimes,  |  TBS.  —  Rip. 
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person  Tiolates  ihiB  prorision  of  the  Go]i8titiit]0ii,  tlKNigli  a  stiitoie 
agaiDBt  the  wearing  of  the  anna  conceded  does  not  And,  in 
accord  with  the  hitter  branch  of  this  Geoigia  doctarine,  the  Lonisi- 
ana  court  haa  hiid  it  down  that  the  statute  against  canying 
concealed  weapons  does  not  infringe  the  constitutional  right  of  the 
people  to  keep  and  bear  arms ;  for  this  statute  is  a  measure  of 
police^  prohibiting  only  a  particuUur  mode  of  bearing  arms,  found 
dangerous  to  the  community." 

Mr.  Bishop  goes  on  to  remark  that  the  same  protision  is  found 
in  the  constitutions  of  several  of  the  States,  and  refers  to  Tarious 
authorities.  Owen  ▼.  The  Siaie,  31  Ala.  387,  and  Oodkran  ▼.  Tk^ 
Stale,  24  Texas,  3^  We  do  not  think  the  latter  case  is  aptly 
cited ;  the  question  was  not  fairly  before  the  court  in  Oochran  t. 
The  State.  Mr.  Bishop  says:  **  The  doctrine  as  laid  down  in  TJ$e 
State  T.  Buzzard,  4  Ark.  18,  is  the  doctrine  generaUy  approved  by 
the  American  authorities,"  and  cites  AymMe  t.  Th$  State,  2 
Humph.  154;  The  State  ▼.  Beid,  1  Ala.  612;  The  State  r. 
MitcheU,  3  Blackl  229 ;  The  State  y.  Newson,  5  Ired.  250.  Black- 
stone  says,  the  offense  of  riding  or  going'  round  with  dangerous  or 
unusual  weapons  is  a  crime  against  the  public  peace,  by  terrifying 
the  good  people  of  the  land.  And  it  was  an  offense  prohibited  by 
the  statute  of  Northampton  (2  Edward  III,  ch.  2),  upon  pain 
of  forfeiture  of  the  arms,  and  imprisonment  during  the  kin&r's 
pleasure.  In  like  manner,  as  by  the  laws  of  Solon,  every  A .  .leuian 
was  fineable  who  walked  about  the  city  in  armor.  This  was  also 
an  offense  by  the  early  common  law  of  England.  See  Enighfe 
ease,  4  Mod.  117. 

To  refer  the  deadly  devices  and  instruments  caUed  in  the  statute 
"deadly  weapons,''  to  the  proper  or  necessary  arms  of  a  "well- 
regulated  militia,"  is  simply  ridiculous.  No  kind  of  travesty, 
however  subtle  or  ingenious,  could  so  misconstrue  this  provision  of 
the  Constitution  of  the  United  States,  as  to  make  it  cover  and 
protect  that  pernicious  vice,  from  which  so  many  murders, 
assassinations,  and  deadly  assaults  have  sprung,  and  which  it 
was  doubtless  the  intention  of  the  legislature  to  punish  and 
prohibit.  The  word  "arms,"  in  the  connection  we  find  it  in  the 
Oonstitution  of  the  United  States,  refers  to  the  arms  of  a  militia- 
man or  soldier,  and  the  word  is  used  in  its  military  sense.  Tha 
arms  of  the  infantry  soldier  are  the  musket  and  bayonet;  d 
eavaliy  and  dragoons,  the  sabre,  holster    pistols  and  ottUna; 
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of  the  artilletyy  the  field  piece,  siege  gun,  and  mortar,  with  ride 
arms. 

The  terms  dirks,  daggers,  slungshots,  sword  canes,  brass  knuckles 
and  bowie  knives,  belong  to  no  military  Tocabnlary.  Were  a  soldier 
on  duty  found  with  any  of  these  things  about  his  person,  he  would 
be  punished  for  an  offense  against  discipline. 

The  act  referred  to  makes  all  necessary  exceptions,  and  points 
out  the  place,  the  time  and  the  manner  in  which  certain  deadly 
weapons  may  be  carried  as  means  of  self-defense,  and  these  excep- 
tional cases,  in  our  judgment,  fully  cover  all  the  wants  of  sociely. 
There  is  no  abridgment  of  the  personal  rights,  such  as  may  be 
regarded  as  inherent  and  inalienable  to  man,  nor  do  we  think 
his  political  rights  are  in  the  least  infringed  by  any  part  of  this 
law. 

It  will  doubtless  work  a  great  improvement  in  the  moral  and 
social  condition  of  men,  when  every  man  shall  come  fully  to  under- 
stand that,  in  the  great  social  compact  under  and  by  which  States 
and  communities  are  bound  and  held  together,  each  individual  has 
compromised  the  right  to  avenge  his  own  wrongs,  and  must  look  to 
the  State  for  redress.  We  must  not  go  back  to  the  state  of  bar- 
barism in  which  each  claims  the  right  to  administer  the  law  in  hie 
own  case  ;  that  law  being  simply  the  denomination  of  the  strong 
and  the  violent  over  the  weak  and  submissive. 

It  is  useless  to  talk  about  personal  liberty  being  infringed  bylaws 
such  as  that  under  consideration.  The  world  seems  to  have  seen 
too  much  licentiousness  cloaked  under  the  name  of  natural  or  per- 
sonal liberiy ;  natural  and  personal  liberty  are  exchanged,  under 
the  social  compact  of  States,  for  civil  liberty. 

The  powers  of  government  are  intended  to  operate  upon  the  dvil 
conduct  of  the  citizen  ;  and  whenever  his  conduct  becomes  such  as 
to  offend  against  public  morals  or  public  decency,  it  comes  within 
the  range  of  legislative  authority.  How  far  the  functions  of  police 
may  be  extended  to  govern  the  conduct  of  men —  how  far  personal 
liberty  may  be  restrained  for  the  prevention  of  crime,  are  nice 
questions ;  yet,  says  one  of  the  ablest  thinkers  of  modem  times, 
John  Stuart  Mill,  in  his  work  on  '*  Liberty,'^  pages  56  and  57,  **  It 
is  one  of  the  undisputed  functions  of  government,  to  take  precau- 
tions against  crime  before  it  has  been  committed,  as  well  as  to 
detect  and  punish  it  afterward.  The  right  inherent  in  society,  to 
ward  off  crimes  against  itself  by  antecedent  precautions,  suggesti 
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the  obTioos  limitatioiiB  to  the  maxim,  *  that  purely  adf-vegaidiiig 
misconduct  cannot  properly  be  meddled  with  in  the  way  of  preren- 
tion  or  punishment.'" 

It  is  furthermore  claimed  that  this  is  a  law  in  violation  of  the 
thirteenth  section,  first  article,  of  our  own  oonstitntion,  which 
reads  thus  :  *'  Every  person  shall  have  the  right  to  keep  and  bear 
arms  in  the  lawful  defense  of  himself  or  the  State,  under  such 
regulations  as  the  legislature  may  prescribe." 

We  understand  the  word  ''arms,"  when  used  in  this  connection, 
as  having  the  import  and  meaning  which  it  has  when  used  in  the 
amendment  to  the  Federal  constitution. 

Our  constitution,  however,  confers  upon  the  legislature  the  power 
to  regulate  the  privilege.  The  legislature  may  regulate  it  without 
taking  it  away  ;  —  this  has  been  done  in  the  act  under  considera- 
tion. But  we  do  not  intend  to  be  understood  as  admitting  for  one 
moment,  that  the  abuses  prohibited  are  in  any  way  protected  either 
under  the  State  or  Federal  constitution.  We  confess  it  appears  to 
us  little  short  of  ridiculous,  that  any  one  should  claim  the  right  to 
carry  upon  his  person  any  of  the  mischievous  devices  inhibited  by 
the  statute,  into  a  peaceable  public  assembly,  as,  for  instance,  into 
a  church,  a  lecture  room,  a  ball  room,  or  any  other  place  where 
ladies  and  gentlemen  are  congregated  together. 

It  is  not  our  purpose  to  make  an  argument  in  justification  .of 
the  law.  The  history  of  our  whole  country  but  too  well  justifies 
the  enactment  of  such  laws.  This  law  is  not  peculiar  to  our  own 
State,  nor  is  the  necessity  which  justified  the  enactment  (whatever 
may  be  said  of  us  to  the  contrary)  peculiar  to  Texas.  It  is  safe  to 
say  that  almost,  if  not  every  one  of  the  States  of  this  Union  have 
a  similar  law  upon  their  statute  books,  and,  indeed,  so  far  as 
we  have  been  able  to  examine  them,  they  are  more  rigorous  than 
the  act  under  consideration.  Other  older  States  have  been  better 
able  to  carry  out  these  laws  than  we  have  yet  been,  and  the  laws 
perhaps  themselves  have  been  less  repugnant  to  the  people  of  those 
States,  than  our  law  has  been  to  a  class  of  our  own  people.  But  a 
law  is  not  to  be  set  aside  because  it  may  be  repugnant  to  the  wishes, 
or  distasteful  to  a  class  of  the  community,  for  it  is  generally  to  that 
class  that  the  law  is  more  especially  addressed.  Were  such  a  rule 
to  obtain  in  civilized  States,  it  would  operate  a  revocation  of  all 
lepslative  functions  ;  the  mob  would  assume  to  declare  what  should 
be  law  and  what  should  not.     There  could  be  u\>  reformation  of 
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evils  in  society.  Oommunities  and  States  would  degenerate  just 
in  proportion  as  their  laws  were  wise  and  wholesome,  or  f  oolisn 
and  immoral  The  law  under  consideration  has  been  attacked 
upon  the  ground  that  it  was  contrary  to  public  policy,  and  deprived 
the  people  of  the  necessary  means  of  self-defense ;  that  it  was 
an  innovation  upon  the  customs  and  habits  of  the  people,  to  which 
they  would  not  peaceably  submit  We  do  not  think  the  people  of 
Texas  are  so  bad  as  this,  and  we  do  think  that  the  latter  half  of  the 
nineteenth  century  is  not  too  soon  for  christian  and  civilized  States 
to  legislate  against  any  and  every  species  of  crime.  Every  system 
of  public  laws  should  be,  in  itself,  the  purest  and  best  system  of 
public  morality.  We  will  not  say  to  what  extent  the  early  customs 
and  habits  of  the  people  of  this  State  should  be  respected  and  accom- 
modated, where  they  may  come  in  conflict  with  the  ideas  of  intelli- 
gent and  well-meaning  legislators.  A  portion  of  our  system  of  laws, 
as  well  as  our  public  morality,  is  derived  from  a  people  the  most 
peculiar,  perhaps,  of  any  other  in  the  history  and  derivation  of  its 
own  system.  Spain,  at  different  periods  of  the  world,  was  domi- 
nated over  by  the  Carthagenians,  the  Romans,  the  Vandals,  the 
^aevi,  the  AUani,  the  Visigoths,  and  Arabs  ;  and  to  this  day  there 
are  found  in  the  Spanish  codes  traces  of  the  laws  aild  customs  of 
^ach  of  these  nations  blended  together  into  a  system  by  no  means 
to  be  compared  with  the  sound  philosophy  and  pure  morality  of  the 
common  law. 

Nations,  in  their  transitions  from  one  form  of  government  to 
another,  are  full  as  apt  to  retain  what  is  bad  in  the  old,  as  to  adopt 
what  is  good  in  a  new  system.  The  object  and  purpose  of  all  law 
should  be  the  promotion  and  advancement  of  the  happiness  and 
well  being  of  the  people  upon  whom  the  law  is  to  operate. 

We  are  far  from  believing  that  the  ultimate  results  of  the  law 
under  consideration  will  not  be  beneficial  to  the  people  of  the  State. 
But  however  much  we  might  desire  to  sustain  the  law  on  the 
{[rounds  of  public  policy  and  expediency,  such  is  not  our  reason 
for  sustaining  it  We  sustain  it  because  it  is  the  law  of  the  land, 
and  in  our  judgment  in  conflict  with  no  higher  law.  In  the 
case  of  T/ie  State  v.  GarteVy  No.  639,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded ;  in  English  v.  Tlhe  State, 
No.  590,  the  judgment  of  the  district  court  is  affirmed ;  and  in 
Daniels  v.  The  State,  the  same  entry. 

Ordered  accordingly. 
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Non.~8ee  AfiOrmM  ▼.  State,  8  Am.  Rep.  8,  wherein  the  gupreme  Oonrft  of 
held  that  a  Katote  prohibltfng  the  carrying  pnhUdy  or  privatelx  oC  a  **dirk,  swonl-cane^ 
Spanish  stiletto,  belt  or  pocket  pistol  or  rerolTer,  was  constitutionaU  except  ae  to  the 
reTotrer.    The  qneetlon  was  considered  at  great  length  In  that  case  and  with  great  ability. 

The  question  first  aroee  In  Bliw  ▼.  CbmrnomiMattli,  8  LItt.  90,  wherein  the  Supreme  Court 
of  Kentvdcy  held  a  statute  ''  to  prevent  persons  wearing  concealed  weapons  *'  unoonstitu- 
tlonal  as  an  Infringement  of  the  constitutional  right  to  bear  arms.  The  court  said  that  any 
reslraini  upon  that  right,  whether  pn^biting  the  wearing  of  eonoMrfed  weapons  or  exposed 
weapons,  was  alike  OlegaL 

But  in  SlaU  ▼.  Beid^  1  Ala.  812,  it  was  held  that  the  constitutional  provision  that  ^'everj 
dtisen  has  the  right  to  bear  arms  In  defense  of  himself  and  the  State**  was  not  infringed 
by  a  statute  prohibiting  the  carrying  of  eo)ieea2ed  wei^pons ;  or  in  other  words,  that  the 
legislature  had  the  right  to  regulate  the  manner  of  carrying  the  arms.  In  harmony  with 
this  decision  are  Owen  t.  State,  81  Ala.  887;  Nwnn  t.  Stated  1  Kelly  (Ga.X  848;  ^StaeMoto  v. 
State,  88  Qa.  8»;  SVaU  ▼.  Bussard,  4  AiiL  18;  State  t.  MiUMO,  8  Blackt  888;  State  ▼ 
Jutnel,  18  La.  An.  899;  State  ▼.  Smithy  11  Id.  688;  State  t.  ChcmOler,  5  id.  489;  ^ymeCte  r. 
Stats,  8  Humph.  IM. 

The  question  as  to  the  kind  of  arms  which  the  constitution  authorises  to  be  booM  is  rtrj 
aUy  considered  In  the  case  last  above  dted,  and  also  in  Andrews  v.  State,  supra.  In  the 
former  case  Grbkk,  J.,  says:  **  As  the  object  for  which  the  ri^^t  to  keep  and  bear  arms  i» 
secured.  Is  of  a  general  and  public  nature  to  be  exercised  by  the  people  in  a  body  Cor  thdr 
common  defense,  so  the  arms  the  right  to  keep  which  is  secured,  are  those  which  are 
Bsnally  employed  in  dvlUxed  waif  are,  and  that  constitute  the  ordinary  militia  equipment;  ** 
and  a  statute  against  wearing  *'  a  bowio'knife  or  Arkansas  tooth-pick  **  concealed  about  the 
person  was  sustained,  and  this  case  was  cited  and  affirmed  in  AnOrwot  v.  State. 

On  the  question  as  to  whether  the  provision  in  the  federal  constitution  as  to  the  right 
to  bear  arms  is  a  restriction  upon  the  States,  Hr.  Bishop  says:  "Though  most  of  the 
amendments  are  restrictions  on  the  general  government  alone,  not  on  the  States,  this  one 
•sems  to  be  of  a  nature  to  bind  both  the  State  and  the  national  legislatures,  and  doubtlese 
ft  doea**  The  Supreme  Oourt  of  Georgia  held  the  same  view  in  iVuim  v.  Stotei,  1  Kelly,  MH 
and  in  Stqdtdate  v.  Stats,  88  Qa.  886;  and  the  same  waeooneaded  In  T  wiliiiHi  SMiV* 
^Miii»)8La.Aa.888.   8ee,al80,State  ▼.  Bisnarvi,4  Ark.  18.— B0^ 


CKTezai,8l8.) 
Murder '^ruiiUng  arr$§t, 

Whmi  a  paftj  rttriatliig  amat  attempts  to  kill  tha  offloer,  whfla  tha  lattar  te 
the  line  of  hia  dntj  la  making  the  arreat,  bat  hj  aoeldaat  kUk  a  Hdvi 
person^  the  killing  la  maidar. 

Thb  facts  of  the  case  are  saflBoiently  stated  in  the  opinion  of  Itm 
oonrt 
Ko  brief  for  the  appellants  reached  the  hands  of  the  lepotlgL 

Wm.  Alexander y  Attomeif- General,  for  the  State. 
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Ogdbk,  J.  That  sheriffs^  constables  and  conservators  o£  tbfs. 
peace  generally,  while  in  the  lawful  discharge  of  their  official 
4atie6,  are  under  the  peculiar  protection  of  the  law,  there  can  be 
no  doubt  A  policeman  under  our  law  is  a  conservator  of  the 
peace,  and  is  entitled  to  the  same  protection  in  the  execution  of 
his  duty  as  sheriffs  and  constables.  Russ.  on  Grimes,  vol.  1,  p.  b^iS; 
^  Whart.  Orim.  Law,  1031.  The  rights  of  every  citizen,  in  the 
community  require  it,  and  the  public  peace  and  tranquillity  demand 
it  It  is  the  especial  duty  of  all  officers  of  that  class  to  interpose 
their  official  authority  to  prevent  crime  of  every  character,  and  to 
preserve  the  peace  of  society ;  and  the  law  in  imposing  this  duty 
ipon  them  has  also  conferred  upon  them  the  necessary  authoriiy 
and  privileges  to  the  full  execution  of  their  peculiar  duty,  and  it 
punishes  with  increased  severity  all  assaults  upon  such  officials 
while  in  the  lawful  discharge  of  their  duty,  and  every  interference 
or  resistance  to  their  lawful  authority.     2  Bish.  Grim.  Law,  918. 

A  constable  or  policeman  is  authorized  to  arrest  a  person  who, 
in  a  fit  of  drunkenness,  by  loud  noise,  or  otherwise,  is  disturbing 
the  peace  of  society;  and  if  in  the  attempt  at  making  the  arrest, 
the  officer  is  resisted  and  killed^  the  killing  is  murder  (1  Russ.  on 
drimes,  632,  592;  Whart  Am.  Grim.  Law,  1042;  Archb.  Grim. 
Pr.  29);  and  if,  in  the  attempt  to  kill  the  officer  making  the  arrest, 
a  third  person  is  killed  by  accident,  it  is  murder.  1  Russ.  on 
Orimes,  532,  592;  Whart  Am.  Grim.  Law,  1031.  Indeed,  it  ia 
laid  down  as  a  general  rule,  that  if  a  man,  designing  to  kill 
another,  kills  by  mistake  a  third  person,  the  killing  of  such  third 
person  is  murder.     Whart  Am.  Grim.  Law,  997.. 

In  the  case  at  bar  there  is  no  denial  that  the  defendant  had  been 
drinking,  and  was  laughing  and  talking  and  making  a  noise  on  the 
streets  of  the  city  of  Marshall  at  night,  and  bleating  like  a  goat;, 
that  Poland,  the  chief  of  police,  and  Thompson,  a  policeman, 
attempted  to  arrest  the  defendant,  who  resisted,  and  drawing  a 
pistol,  threatened  to  blow  a  hole  through  Poland.  About  this 
time  other  persons  came  up,  one  of  whom  took  hold  of  defendant 
A  scuffle  ensued,  during  which  defendant  drew  his  pistol  and  fired, 
killing  his  friend,  Harris;  and  one  of  the  witnesses  testified  that 
when  Harris  fell,  defendant  said  he  thought  he  was  shooting 
Poland..  It  appears  from  the  testimony  that  Thompson  saw  the 
defcmdant,  just  before  the  attempted  arrest,  in  a  grocery  with  Cox, 
«ud  froim  their  conversation  he  apprehended  a  difficulty,  and  tluU 
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he  heaid  defendant  Ueating  like  a  goat,  and  inf onned  Poland  of 
those  facts,  who  went  with  him  to  assist  in  making  the  arrest 
There  can  be  no  doubt  that  under  these  circumstances  it  was  the 
duty  of  Thompson  and  Poland  to  arrest  the  defendant,  and  hia 
resistance  was  a  violation  of  the  law,  and  now  the  law  will  hold 
him  responsible  for  the  consequences. 

We  think  the  law  applicable  to  the  facts  proTcn  was  clearly  pre* 
sented  to  the  jury  in  the  charge  of  the  court.  And  upon  the  facta 
aod  the  law  the  jury  found  the  defendant  guilty  of  murder  in  the 
second  degree,  and  assessed  his  punishment  at  five  years  in  the 
penitentiaiy;  and  we  are  not  prepared  to  say  that  their  verdict  is 
contrary  to  the  law  or  the  facts  of  the  case,  or  that  the  punishment 
assessed  is  ezoessiTe.    The  judgment  is  therefore  aflbmed. 


Joy»»  appellant^  t.  KnxBi 

A.  stale  legidatnre  has  power  to  muthorize  the  eieotUm  of  » ton4Mrldge  at  tlia 
erasring  of  »  stieam  by  ft  pablio  highwaj,  withoat  eompensfttkm  to  tho 
flpaiimn  ownen ;  and  it  Is  immaterial  that  the  riparian  ownen  are  operat- 
ing a  ienj  at  the  eroeslng,  the  Talne  of  which  will  be  impaired  bj  the  bridge. 

A  bridge  spanning  a  stream  at  the  crossing  of  a'highwaj  and  witbin  the  limits 
of  a  highway,  is  a  part  of  the  highway,  and  is  not  such  a  new  aenrltude  o» 
the  lands  as  to  enable  the  riparian  proprietors  to  eompensatlon. 

*  SxriT  for  an  injunction  to  restrain  H.  W.  Jones  from  building 
a  toll-bridge  across  the  Sulphur  Fork  of  Bed  riyer.  The  oplnioii 
states  the  case. 

B.  W.  Chray  and  W.  J.  SparhSt  for  appellant 

Oulh&rsan  d  Mdbry  and  DtUahanty  d  Mitchell,  for  appellees. 

Walkbb,  J.  The  appellees  have  enjoined,  in  the  District  Oourt^ 
the  appellant  from  building  a  toll-bridge  across  the  Sulphur  Fork 
of  Red  riyer.  They  allege  in  their  petition  that  they  are  the 
owners  in  fee  of  the  land  on  both  banks  of  the  river,  where  tha 
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appellant  proposes  to  erect  the  bridge,  and  that  the  appellant  has 
no  right  to  bnild  the  bridge  at  the  place  designated  and  known  as 
McCrary's  Crossing. 

The  appellant,  in  his  answer,  pleads  an  authority  under  a  special 
Act  of  the  legislature,  granting  to  him  and  his  associates  a  franchise 
to  construct  and  keep  up  a  toll-bridge,  for  the  period  of  twenty- 
tive  years,  at  the  point  designated;  and  further,  that  for  a  period 
of.  more  than  twenty  years  prior  to  the  filing  of  the  petition,  a 
public  highway  had  been  authorized  and  dedicated,  and  had  been 
kept  up  by  the  counties  of  Titus  and  Bed  Biver,  which  crossed  the 
stream  at  the  point  designated  in  his  charter;  and  that,  at  the 
November  term,  1850,  of  the  Oommissioner's  Oourt  of  Titus 
county,  there  was  a  charter  granted  to  one  John  Becknell,  for 
a  toll-bridge,  which  was  built  and  kept  up  by  said  Becknell  until 
the  expiration  of  his  charter,  which  was  limited  to  ten  years.  Said 
bridge  was  built  across  the  stream,  and  formed  a  part  of  the  pub- 
lic highway  at  the  McOrury  Grossing,  and  that  said  Becknell 
never  obtained  a  renewal  of  his  franchise,  nor  has  any  been  granted 
to  any  other  person  or  persons,  except  that  granted  to  him  and  his 
associates  by  special  act  of  the  legislature,  passed  April  12th,  1871 ; 
and  that  the  bridge  built  by  Becknell,  and  kept  up  by  him  as  a 
toll-bridge,  has  long  since  been  suffered  to  fall  into  decay,  and  is 
no  longer  used  by  the  public  as  a  means  of  crossing  the  stream. 

The  appellant  also  denies  every  charge  of  trespass  upon  the 
lands  of  the  appellees  ;  and  having  fully  answered  the  petition,  the 
court  refused  to  dissolve  the  injunction.  The  case  is  appealed  to 
this  court 

The  opinion  of  the  district  judge  is  copied  into  the  record, 
and  shows  the  ground  assumed  by  the  learned  judge,  in  deciding 
the  case.  He  evidently  places  his  decision  upon  the  authority  of 
Williams  v.  JV.  Y.  C.  R.  R.  Go,,  16  N.  Y.  97.  We  do  not  think 
this  case,  although  good  law,  can  have  the  slightest  application  to 
the  case  at  bar.  Doubtless,  had  the  legislature,  by  the  act  of  April 
12th,  1871,  imposed  any  new  servitude  upon  the  lands  of  the 
appeUees,  they,  being  the  undoubted  owners  of  the  fee,  would, 
under  our  Constitution,  be  entitled  to  compensation  in  money  for 
their  laud,  before  the  appellant  would  have  the  right  to  construct  a 
bridge  under  the  charter  granted  to  him  and  his  associates. 

Where  a  railroad  takes  the  place  of  an  ordinary  road-bed,  the 
current  authorities  hold  it  to  be  a  new  servitude^  and  before  the 
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state,  ezeroidng  its  right  of  eminent  domain,  oan  impose  aaoh  new 
•erritnde,  the  owners  of  the  fee  may  demand  compensation.  But 
the  appellant  does  not  propose  to  build  a  railroad  on  the  bed  of  the 
old  county  road,  nor  to  do  any  thing  more  than  bridge  the  stream 
which  intersects  the  road,  and  thus  make  his  bridge  part  and  parcel 
of  the  common  highway,  for  which  the  public  hare  long  since 
gained  an  easement. 

The  legislature  is,  in  a  proper  sense,  the  guardian  of  the  public, 
and  there  can  be  no  doubt  of  the  rights  power  and  duty  of  that 
branch  of  the  goTemment,  as  well  as  erery  other  branch,  to  improye 
and  promote  the  public  interest,  whereTer  the  same  can  be  done 
without  the  riolation  of  private  rights. 

The  owners  of  the  fee  in  the  land  long  since  dedicated  to  the 
public  use  have  no  better  right  to  interfere  with  the  public  ease- 
ment than  any  other  person  would  hare  ;  and  if  the  legislature  had 
done  no  more  than  grant  the  appellant  the  right  to  improye,  and 
render  more  serviceable  to  the  public  the  right  of  travel  thus 
acquired,  they  have  only  exercised  their  legitimate  power,  and  one 
of  which  the  appellees  have  no  right  to  complain. 

It  is  not  beyond  the  power  of  the  legislature  to  revoke  a  license 
to  keep  a  ferry,  or  to  impair  a  ferry  privilege  by  granting  a  charter 
to  build  a  bridge  where  ferries  have  been  kept.  If  it  were,  there 
would  be  but  little  chance  of  a  country  improving  its  facilities  for 
traveling,  or  doing  away  with  primitive  expedients  by  more  safe 
and  commodious  means  of  crossing  the  stream  of  a  country.  The 
man  who  had  a  right  to  keep  a  flat-boat  ferry,  granted,  perhaps,  at  a 
time  when  it  was  a  great  public  benefit  to  have  it,  might  hold  popu- 
lous communities,  large  towns  and  cities,  in  very  vassalage  to  his 
ferry,  and  utterly  prevent  the  public  from  resorting  to  other  modes 
of  crossing  the  stream ;  but,  fortunately,  the  right  of  eminent 
domain  is  reserved  to  the  States,  and  private  property  may  be  con^ 
demned  to  public  use. 

It  is  true,  as  it  should  be,  the  right  of  the  owner  must  be  respected, 
and  he  must  be  paid  in  all  ordinary  cases  for  his  property.  But  in 
this  case  it  is  admitted  ih&i,  since  the  year  1850,  the  public  have 
had  and  enjoyed  the  use  of  a  highway  crossing  the  Sulphur  at  the 
point  where  the  appellant  now  proposes  to  build  his  toll-bridge,  and 
the  presumption  is  that  the  easement  is  long  since  unincumbered 
by  private  rights. 

We  think  the  constitutional  right  of  the  legislature  to  grant  the 
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franchise  in  question,  can  no  longer  be  doubted.  Mr.  Angell,  in 
his  work  on  HighwajB,  paragraphs  40  and  41,  sajs:  ''A  public 
bridge  being  a  highway,  it  follows  that  those  principles  of  the 
common  law  which  relate  to  highways  in  general  are  alike  appli- 
cable to  public  bridges ;  but  although  the  principles  are  the  same, 
yet,  from  a  difference  in  the  nature  of  the  respective  objects  of  theii 
observation,  their  reduction  to  practice  in  the  one  case  varies  from 
that  of  the  other. 

"  A  common  way  may,  with  the  consent  of  the  proprietor,  be  at 
once  subject  to  general  user,  without  any  antecedent  act  to  bring  it 
into  existence ;  but  a  bridge  must  have  been  erected  before  it  can 
be  traversed ;  and  this  distinction  is  the  foundation  of  all  the  differ- 
ence between  the  two  cases. 

''  The  term  highwag  does  not  import  a  bridge ;  and  in  any  case 
where  there  is  an  occasion  to  notice  any  of  the  differences  which 
exist  between  highways  generally,  and  bridges,  it  is  indispensable 
that  the  difference  should  be  marked  by  terms  appropriate  to  each. 
So  that,  if  a  party  is  to  be  charged  with  neglect  to  build  or  repair 
a  bridge^  it  must  be  by  the  term  *  bridge,'  which  alone  describes 
such  a  structure." 

The  only  comment  necessary  to  be  made  on  the  text  of  the 
learned  author,  in  its  application  to  the  case  at  bar,  is  this  :  The 
antecedent  act  necessary  to  a  dedication  of  the  highway  in  ques- 
tion, and  the  privily  of  erecting  a  toll-hndge  at  the  McCrury 
Grossing,  is  found  in  the  proceedings  of  the  Oommissioners'  Court 
at  the  November  term,  1850,  wherein  is  not  only  found  the  dedica- 
tion of  the  road,  but  the  grant  of  a  charter  to  John  Becknell,  to 
erect  and  ke^  up  a  toll-bridge  upon  it  for  the  limited  term  of  ten 
years. 

But  the  learned  author  already  quoted  from  proceeds  to  say  : 
**  No  State  Constitution,  it  is  believed,  gives  the  legislature  in  terms 
a  right  to  make  bridges,  but  such  power  has  always  been  exercised, 
and  no  one  doubts  the  legislative  power  to  make  such  grants.  An 
act  of  the  legislature,  authorising  the  erection  of  a  bridge  over 
navigable  water  within  the  limits  of  the  State,  is  clearly  constitu- 
tional." 

And  herereference  is  made  in  the  notes  to  very  numerous  authori- 
ties running  through  most  of  the  older  States,  The  autLor  makes 
a  comment  upon  the  argument  of  counsel  in  the  case  of  the  Oam" 
fnanweaUh  v.  Breed,  4  Pick.  460,  where  it  was  objected  that  the 
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grant  to  build  the  bridge  was  upon  the  petition  and  for  the  benefit 
of  u  single  individual ;  to  which  the  court  in  reply  said  :  ''This 
was  doubtless  true  ;  and  it  was  also  true  that  many  other  enter- 
prises had  originated  in  motives  of  private  gaiU)  which  had  resulted 
in  great  public  improvements." 

This  idea  is  germane  to  our  case.  The  appellees  claim  a  right  to 
a  ferry  privilege,  and  insist  that  this  privilege  is  valuable  to  them, 
and  that  they  ought  not  to  be  deprived  of  it  by  the  legislature  grant- 
ing to  another  a  right  which  must  impair  the  value  of  their  privi- 
lege. This  is  an  argument  which  the  legislature  doubtless  would 
have  considered  unanswerable,  if  no  other  rights  or  interest  than 
those  of  the  parties  to  this  suit  were  in  question.  But  the  legisla- 
ture doubtless  considered  that  the  public  had  a  right  to  have  the 
streams  bridged  and  the  highways  improved  in  the  most  effectual 
manner  consistent  with  the  rights  of  individuals.  An  easement 
having  been  acquired  by  the  public  in  a  road  crossing  the  Sulphur 
at  the  point  in  question,  not  only  for  a  road  but  for  a  bridge,  and 
no  new  servitude  being  imposed  upon  the  dedication,  the  riparian 
owners  of  the  stream  have  no  right  to  interfere  with  the  construc- 
tion of  a  toll-bridge  at  the  point  indicated.  It  maybe  argued  thikt, 
because  the  bridge  is  to  be  a  toll-bridge,  that  this  in  itself  imposes  a 
new  servitude  ;  but  this  is  not  true  in  law  or  in  faci  A  toll-bridge 
has  been  kept  for  a  term  ol  years  across  this  stream  at  the  place 
where  it  is  now  proposed  to  build  another.  A  toll-bridge  is,  to  all 
intents  and  purposes,  in  this  case,  a  part  of  the  public  road. 
Ordinary  roads  are  improved  and  kept  up  by  some  system  of  taxa- 
tion. The  legislature,  by  granting  the  right  to  individuals,  on- 
condition  of  their  building  and  keeping  up  a  road  or  bridge,  but 
changes  the  character  of  the  tax.  But  every  man  who  pays  his 
toll  upon  a  toll-road  or  bridge  has  as  unrestricted  and  unquali- 
fied a  right  to  travel  the  road  or  bridge,  as  if  it  were  free  from  toll, 
and  he  paid  his  tax  in  the  ordinary  way. 

Were  we  disposed  to  present  authorities  in  support  of  this  opinion, 
in  numbers  such  as  might  be  brought  forward,  our  opinion  would 
assume  the  volume  of  a  compilation.  A  few  of  the  leading  authori- 
ties' only  will  be  referred  to.  The  case  of  Chagrin  Falls  Plank 
Road  Co.  V.  Cane,  2  Ohio  St.  419,  is  a  remarkably  well-considered 
case,  decided  in  an  opinion  delivered  by  one  of  the  ablest  jurietii 
of  that  State.  It  announces  the  same  doctrine,  though  much  mor.i 
tlaborately  stated,  which  is  laid  down  by  the  Supreme  Court  of 


DECEMBER  TERM,  1873.  387 


Jonee  ▼.  Keith. 


New  York  in  the  case  of  Benedict  v.  Ooit,  3  Barb.  44i9,  and  in  the 
case  of  Commusmiers  of  Highways^  16  Barb.  337. 

Id  the  Ohio  case  it  was  held  that  the  interest  of  the  public,  in  a 
highway  under  perpetual  easement,  might,  in  the  discretion  of  the 
legislature,  be  transferred,  without  any  money  equivalent,  to  a 
plank-road  company  —  the  latter  still  being  a  public  highway,  and 
subject  to  the  same  uses  and'  purposes  as  under  the  former  dedica- 
tion ;  and  in  such  instances  the  corporation  becomes  the  assignee 
of  the  public. 

In  the  case  referred  to  in  16  Barb.,  being  very  similar  to  the  Ohio 
case,  the  court  says,  where  a  plank-road  or  a  turnpike  is  constructed 
along  a  highway,  the  company  succeeds  to  the  rights  and  powers  of 
the  commissioners  of  highways. 

In  the  case  of  3  Barb.,  the  court  held  that  a  turnpike  is  a  high- 
way, and  the  legislature  has  power  to  construct  and  control  the 
highways  in  such  mode  and  manner  as  in  their  judgment  may  be 
required ;  and  the  interest  of  the  turnpike  company  in  the  ease- 
ment is  that  which  the  public  before  had. 

It  can  scarcely  be  denied  that  the  legislature  would  have  the 
right  to  cause  a  free  bridge  to  be  built  across  the  stream  here  in 
question.  Is  the  power  to  grant  to  individuals  the  right  to  construct 
a  toll-bridge  more  questionable  ?  We  think  not.  Bedfield,  in  his  work 
on  Railways,  vol.  1,  pp.  297  and  298,  discussing  analogous  questions 
to  that  presented  in  this  case,  says  :  ''  The  decisions  are  contra- 
dictory in  regard  to  the  right  of  a  railway  company  to  lay  its  track 
along  a  common  highway,  without  making  additional  compensation 
to  the  land  owners  adjoining  such  highway.  In  some  of  the  ear- 
lier cases  upon  this  subject,  it  seems  to  have  been  considered  that, 
under  such  circumstances,  the  land  owners  were  entitled  to  addi-i 
tional  compensation,  when  the  land  was  converted  from  a  common 
carriage-way  to  a  railway." 

The  reason  given  for  these  decisions  by  the  learned  author  is 
certainly  a  good  one  —  that  the  owner's  entire  interest  should  be 
assessed  at  once,  and  this  could  not  be  understandingly  done  unless 
the  use  to  which  it  was  applied  were  known  to  the  assessors. 

Perhaps  an  additional  reason  worthy  of  respect  might  be  given, 
at  least  in  some  of  the  States,  where  the  commissioners  are  allowed 
to  consider  benefits  resulting  to  the  land  owners,  and  offset  them 
against  damages.  The  land  owners  might  be  greatly  benefited  by 
an  ordinary  highway,  upon  which  every  man  may  travel  in  his  own 
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vehicle,  whioh^  if  changed  to  a  railway,  compels  the  public  to  tnvel 
in  the  mode  provided  by  the  company.  There  is,  indeed,  in  such 
cases  so  essential  a  change  in  the  servitude,  that  in  our  view  the 
original  servitude  should  be  held  to  be  abandoned,  and  the  rights 
of  the  owner  in  fee  to  revert. 

But  the  same  learned  author,  in  vol.  1,  p.  804,  says  it  was  long 
since  settled  that  the  land  owners  were  not  entitled  to  any  addi- 
tional damage  by  reason  of  any  alteration  in  the  construction  of  the 
highway,  or  in  applying  it  to  the  use  of  a  turnpike  road  where  toll 
was  paid,  this  being  but  a  different  mode  of  supporting  the  high- 
way ;  of  which  the  land  owner  had  no  just  cause  of  complaint, 
since  it  did  not  materially  alter  the  use  of  the  land,  and  the  same 
rule  has  now  been  pretty  extensively  extended  to  improvements  in 
erecting  railways  along  the  streets  and  highways.  The  true  prin- 
ciple undoubtedly  is,  that  if  the  use  is  substantially  as  that  of  an 
ordinary  highway,  no  additional  compensation  can  be  required. 

We  are  of  opinion  that  the  court  below  misjudged  the  law  of 
this  case,  and  that  the  injunction  should  have  been  dissolved. 
It  is  therefore  dissolved  by  the  judgment  of  this  court,  and  fha 
jadgaent  of  the  District  Ooort  is  reversed. 

Judgmmii 


OASES 
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Lmr  OouifrrT  y.  Fabbis,  appellant 

<aiif 0.7ft.) 

JBiad->#0ifi«KMi  ly  mtrUif «»  eandUUm  that  other  iurttis$  iAofliangirffc 

IMttdant  signed  a  bond  m  saretj  on  condition  that  tbe  principal  mould  alec 
^iDcnre  the  signatore  of  L.  thereto  as  suretj.  L/8  signature^  was  not 
•l)tained,  but  his  name  was  forged  to  the  bond.  In  a  suit  on  ito'bond  by 
the  obligee,  hM,  that  the  bond  was  void  as  to  defendant. 

AcTioi«  by  the  county  of  Lynn  and  the  State  of  Missouri  fof 
the  nse  of  Linn  county  against  W.  G.  Farris  and  others  against  the 
■mwties  upon  an  oflBcial  bond.    The  opinion  states  the  case. 

A.  W.  Muttins  and  O.  />.  BunfMs^  for  appellants. 

C.  Soardman,  for  respondent. 

ABAMSy  J.  This  suit  was  upon  the  oflBcial  bond  of  the  defted- 
ant  Hoyle  as  treasurer  of  Linn  county. 

Dayid  Seals  was  sued  as  one  of  the  sureties  and  died  during  the 
]ir(igTeBB  of  the  suit^  and  it  was  revived  against  the  appellants 
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his  administrators.  The  administrators  set  up  as  a  defense  in  their 
answer  that  their  intestate.  Seals,  at  the  time  he  signed  the  bond, 
expressly  agreed  with  the  principal  Hoyle  that  he,  Hoyle,  was  to 
procure  the  signatures  of  Dart,  Wright,  Leavill,  Maddox  and 
Good  to  the  bond,  and  that  he  was  to  retain  the  bond  in  his  hand 
as  an  escrow,  not  to  be  deliyered  at  all  unless  the  other  parties 
named  also  executed  it  as  securities.  That  Hoyle  never  did  pro- 
cure the  signature  of  Leavill,  but  that  Leavill's  name  was  signed 
thereto  without  his  knowledge  or  consent,  and  that  the  bond  was 
afterward  delivered  to  Linn  county  without  the  knowledge  or 
consent  of  their  intestate,  Seals. 

This  answer  was,  on  the  motion  of  plaintiff,  stricken  out,  and 
exceptions  were  duly  saved  to  this  action  of  the  court ;  and  after- 
ward final  judgment  was  rendered  against  the  appellants  for  want 
of  answer,  from  which  they  have  appealed  to  this  court. 

The  defense  set  up  in  this  answer  amounts  to  a  plea  of  turn  est 
factum.  To  constitute  a  valid  execution  of  a  bond,  delivery  with 
the  intention  that  it  shall  be  the  bond  of  the  obligor,  is  essentiaL 
This  answer  sots  up  a  conditional  delivery,  not  to  the  obligee,  nor 
to  any  agent  of  the  obligee,  but  to  the  principal  in  the  bond,  with 
the  express  condition  that  it  was  not  to  be  the  bond  of  Seals  till 
the  other  parties  named  as  sureties  should  duly  execute  it  This- 
condition  was  not  complied  with  in  regard  to  LeavilL 

From  this  answer  the  name  of  Leavill  seems  to  have  been  forged, 
and  as  it  was  one  of  the  conditions  of  the  delivery  that  all  of  the. 
named  parties  should  execute  it,  the  omission  to  procure  *  the 
genuine  signature  of  Leavill,  or  his  assent  to  its  executions, 
rendered  the  bond  invalid  as  to  the  intestate.  The  true  ground  is 
that  he  has  never  executed  the  bond.  One  essential  requisite  to  its 
due  execution  was  wanting — an  absolute  delivery  as  the  bond  of 
the  intestate.  There  was  no  delivery  of  this  bond  as  the  bond 
of  the  intestate. 

When  a  principal,  not  acting  as  agent  of  a  creditor,  fraudulently 
procures  the  execution  of  a  bond  by  sureties,  the  remedy  of  the 
sureties  in  such  case  is  against  the  principal  and  not  the  creditor 
who  did  not  participate  in  the  fraud.  But  this  is  not  that  case. 
Heie  there  was  no  valid  execution  of  the  bond  at  all.  The  delivery 
was  conditional,  and  it  could  not  become  the  bond  of  the  suretjf 
till  this  condition  was  performed.  State  er  ret  Moore  v.  Saniiisk^ 
$t  al,  46  Mo.  377  ;  Gasconade  cowtty^  etc.  v.  Sanders  et  a/.,  49  id. 
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192;  Briggs  y.  Ewart,  61  id.  245;  Gutter  t.  WhiUmwre,  10 
Maas.  442 ;  Pepper  v.  StatSy  22  Ind.  399 ;  Bagot  v.  State,  83  Ind. 
262  ;  Peaph  y.  Boetwick,  43  Barb.  9 ;  S.  0.,  32  N.  Y.  445 ; 
Pawling  y.  United  States,  4  Oranch^  219 ;  Duncan  y.  United  States, 
7  Peters,  435 ;  ZZni^  States  y.  Zej^er,  11  Peters,  86 ;  Seelg  y. 
Pfiopfo,  27  DL  175. 

Under  this  yiew  the  judgment  must  be  reyeraed  and  the  oanae 
remanded.    The  other  judges  oonour. 


Hajiiltoit  y.  Masks,  appellant. 

(BS  Mo.  78.) 

BtOi  and  natee^dtfense  to  in  hands  of  assignee. 

'  Actual  or  express  notioe  to  an  asBignee  before  maturity  of  a  negotiable  prom- 
issoiy  note,  of  any  infirmitj  or  fraud  in  the  execution  or  consideration,  ia 
not  necessaiy  to  invalidate  it  in  his  hands ;  it  will  be  sufficient  that  he  haye 
notice  of  drcumstanoes  that  ought  to  put  a  prudent  man  on  inquiry.  (See 
noU,p.e»B.) 

AonoK  on  a  promissory  note.    The  opinkm  states  the  case. 
A.  W.  MuUins,  for  appellant 
O.  W.  Eashy,  for  respondent 

r 

AdXms,  J.  This  was  an  action  on  a  promissory  note,  executed 
by  the  defendants,  to  one  T.  H.  Oooley,  and  by  Oooley  assigned  to 
plaintiff  before  maturity.  The  separate  answers  of  the  defendant 
Mark)9  set  up  a  conditional  sale  of  a  farm  to  him  by  Cooley,  that 

'  the  conyeyance  was  made  tp  him  for  the  purpose  of  makhig  the 

'  sale  to  one  Walker,  and  that  the  note  was  executed  simply  to  secure 
Cooley  in  the  faithful  discharge  by  Marks  of  the  trust;  and  that 
in  case  no  sale  should  be  made  to  Walker  before  maturity  of  the 

■  iibtfe,  the  note  was  to  be  yoid. 

Tliis  answer  also  set  up  a  fraudulent  conspiracy  between  Walker 

'  bii'd'  Cooley  to  sell  the  farm  to  Marks,  and  charged  the  defendant 
wiibh  notice  of  the  fraud,  etc.  The  answer  also  set  up  what  the 
-ctm^idcrfttion  of  the  assignment  was,  and  that  it  was  not  fof 

^  VUliib;  etc.  - 
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The  plaintiff  replied,  denying  speeifically  all  the  material  allega- 
tions of  the  answer. 

Both  parties  gave  evidence  conducing  to  establish  their  respect- 
ive sides  of  the  case. 

The  jarj  found  a  verdict  for  the  plaintiff  for  something  lees  than 
the  amount  of  the  note,  and  a  motion  for  a  new  trial  was  made  and 
overmled. 

The  only  point  which  we  are  called  upon  to  review  grows  oat  of 
the  instmctions  given  for  the  plaintiff  and  the  second  instniction 
of  defendant,  refused  by  the  court  The  refused  instruction 
reads:  '^The  jury  are  instructed,  that  if  they  believe  from  the 
evidence  that  the  note  sued  on  was  obtained  by  Cooley  from  the 
defendant  Marks  by  fraud  practiced  upon  him  by  said  Cooley,  then, 
In  order  to  affect  the  plaintiff  with  such  fraud,  it  is  not  necessary 
that  he  should  have  had  actual  and  positive  knowledge  of  sudi 
fraud,  before  the  assignment  of  said  note  to  him;- but  that  is  snffi- 
cient  notice  if  it  be  such  as  men  usually  act  upon  in  the  ordinary 
affairs  of  life." 

The  objection  urged  against  this  instruction  is,  ^hatlihe^asBignee 
of  a  negotiable  note  before  maturity  must  have  actual  or^express 
notice  of  any  alleged  infirmity  or  fraud  in  the  execution  or  con* 
sideration  of  the  note,,  and  that  drcumstances  which  ought  t9  pat 
a  prudent  man  on  inquiry  are  not  sufQcient  notice  to  invalidate 
the  note  in  his  hands. 

Judge  Sto&t  in  his  work  on  Promissory  Notes  uses  this  hingnage: 
'^  It  is  agreed  on  all  sides,  that  express  notice  is  not  indispdnMble; 
but  it  will  be  suificiont  if  the  circumdtances  are  of  such  a  strong 
and  pointed  character  as  necessarily  to  cast  a  shade  upon  the  trans- 
action,  and  to  put  the  holder  on  inquiry.''  Story  on  Prom. 
NoteSy  §  197.  This  doctrine,  as  here  laid  down,  was  the  established 
law  of  England  for  a  bug  time,  but  recently  the  English  conrte 
have  abandoned  it,  upon  the  alleged  ground  of  its  inconvenience^ 
and  its  obstruction  to  the  free  circulation  of  negotiable  paper* 
But  in  America  the  recent  English  rule  has  been  denied  and  the 
old  doctrine  declared  to  be  too  long  and  firmly  established  te  bo 
now  shaken  or  overruled. 

In  Prtngh  v.  Phillips,  5  Sandf.  (N.  Y.)  157,  Judge  DusB  in 
a  very  elaborate  opinion  reviews  the  cases  of  Crook  v.  Jadis,  5  & 
&  Ad.  909;  Backhouse  v.  Harrison,  id.  1098;  Ooodman  v.  Uarvojf, 
i  A.  &  E.  870,  which  overruled  the  prior  English  oases,  and  very 
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clearly  shows  that  the  old  doctrine  has  too  solid  a  foandation  in 
principle,  to  be  now  overturned  or  shaken  by  their  recent  English 
decisions  Whaterer  respect  we  may  have  for  the  learned  tribunal 
by  which  those  cases  were  decided,  we  think  they  onght  not  to  be 
regarded  as  evidence  of  the  law  which  the  American  courts  are 
bound  to  follow. 

We  think  the  old  doctrine  is  the  better  rule,  and  is  supported  by 
the  weight  of  authority  and  reason  both  in  England  and  America. 
See  Om  T.  ChibUty  3  B.  Oresw.  466;  Snow  y.  Peacock  and  other Sy 
3  Ring,  406;  ffaynes  v.  Foster y  4  Tyrw.  65;  Beckuriih  v.  Corrally  3 
Bing.  444;  Snow  v.  Saddler,  id.  610;  Estrange  r.  Wigney,  6  id.. 
677;  Easley  t.  Cfroehfordy  10  Ring,  243;  Wiggins  t.  Bushy  12 
Johns.  306;  Ayer  v.  HutchinSy  4  Mass.  370;  Cone  y.  Baldwin,  12 
Pick.  545;  Hall  y.  Hahy  8  Oonn.  336;  Home  v.  Karsper,  5  Binn. 
469;  Sandford  y.  Norton,  14  Vt.  228;  Nicholson  t.  Paiton,  13 
La.  213. 

For  these  reasons  we  think  the  court  erred  in  refusing  the  seoond 
instruction  asked  by  the  defendants,  and  the  court  also  erred  in 
the  instructions  given  for  the  plaintiff,  which  required  actual 
notice  on  his  part  of  the  alleged  fraud  or  infirmity  in  the  execu* 
tion  or  consideration  of  the  note. 

The  judgment  will  therefore  be  reversed  and  the  cause  remanded. 
The  other  judges  concur. 

NoTB.— -OoMld  Y.  SUnen*  (48  Vt.  195),6  Am.  R  MS,  isto  tfa«  mom «ffMt  as  fbe  abov«  case, 
tat  the  earrent  of  mtlioritj,  both  BngUsh  and  AmeriosB,  is  the  other,  wi^.  ise  note  to 
QQ¥lUi  ▼.  8e«v^M;  see,  alsOiXoIre  ▼.  i2eect(99  lows,  S8S),  4  Am.  Rep.  aOft;. PTielan  ▼.  Mtm 
(87  Pemi.  St  6ex  6  id.  402;  Magu  t.  BadQer^  84  N.  T.  947;  BAmmi  Branch  Bank  t.  Btto^ 
mV,Y.9bi  MaUhew8T.Poythrtta,iQtL9»i  Cooper t.  Abclc, 97 UL 801  ;•  Smmkerr^Mm^ 
Mm,  18  lows,  148;  Sadler  ▼.  WMU,  14  Ls.  An.  177. 

TTie  Isot  thst  the  oonsideration  of  >  note  Is  expressed  upon  its  face  Is  not  suflident  to  pot 
a  hona  Jide  pornhsswr  on  inquiry  as  to  whether  or  not  the  oonsideration  has  fSHed.  Bank 
of  Oommeree  ▼.  BarretU  88  Ga.  198. 

One  whg pwrhssss  a  note  ata  disooont  eriofteding  the  lisal  rate  of  interest,  is  not  thevs' 
flOMboinidtptaMiHlraaslollBehimeter.  Jfeefcaiilsf*  AmJIe  v.  J^tosCsr,  44  Bart.  87:  If  Abh^ 
d7«*»  Bbp. 

Vot.  XIV.  —  60 
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NxwioiTEB^  appellant^  y.  Thb  Missouki  &  Mibsissiffi  Bailboad 

OOMPAlirY. 

en  Mo.  n^ 

Mtmieipal  earporati^M — actions  to  reiirmn  illegal  aeU  of.    PaHioi, 

Owners  of  taxable  property  can  maintain  a  Boit  to  annul  illegal  acts  of  miini- 
■  dpal  officers  when  sach  acts  will  increase  the  manlcipal  taxes,  and  the  State 
is  not  a  necessary  party. 

BUI  filed  by  tax  payers  of  a  county  on  behalf  of  themselves  and  all  other  tax 
payers,  tq  set  aside  an  order  of  the  connty  court  making  a  subscription  on 
behalf  of  the  county  to  the  capital  stock  of  a  railroad,  and  to  have  the  same 
declared  null  and  void  on  the  ground  that  it  was  illegal.  HM,  that  there 
was  no  defect  of  parties. 

Petitiok  by  J.  S.  Newmeyer  and  John  B.  Clark.     The  opinion 
.  states  the  case. 

James  Carr,  for  appellants.  In  case  of  misfeasance  or  malfeasance 
ol  officers  of  a  municipal  corporation  a  tax  payer  may  bring  suit  on 
behalf  of  himself  and  other  tax  payers.  Hooper  v.  Ely,  46  Mo.  505 ; 
JSteines  y.  Franklin  County,  48  Mo.  176  ;  Wood  v.  Draper,  24  Barb. 
187 ;  De  Baun  v.  Mayor,  16  id.  392 ;  Stuyvesant  t.  Pearsall,  15 
id.  244 ;  Shephard  v.  Wood,  13  How.  Pr.  42 ;  2  Redfield  on  Rail- 
ways, 362;  Burt  v.  British  Life  Ins.  Co.,  5  Jur.  (N.  S.)  612; 
JUandoftnlle  y.  Riggs,  2  Pet  482 ;  Smith  v.  Swornstedi,  16  How.  ^88; 
Baco7i  Y.  Robertson,  18  id.  480;  Dodge  v.  Woolsey,  id.  331;  WhUney 
V.  Mayo,  15  111.  251 ;  Sioeet  v.  Hulbert,  51  Barb.  312. 

R.  T.  Frewitt,  Williams,  Jones  £  Eberman  and  Chandler  &  Sher- 
man,  for  respondents,  cited  Davis  v.  New  York,  2  Duer,  663;  Doo- 
Jiitle  V.  Supervisors,  18  N.  Y.  155  ;  Miller  y.  Orandy,  13  Mich.  640 ; 
People  Y.  Regents,  4  Mich.  98;  State  y.  Saline,  51  Mo.  350 ;  Roose- 
velt V.  Draper,  23  N.  Y.  318  ;  Barrows  v.  Davis,  46  Mo.  394. 

EwiNG,  J.  This  was  a  petition  in  the  nature  of  a  bill  of  equity  filed 
by  the  plaintifEs  on  behalf  of  themselYcs  and  all  other  citizens  and 
tax  payers  who  are  similarly  interested  with  themselYcs  to  set  aside 
an  order  of  the  county  court  of  Macon  county  making  a  subscrip- 
tion of  %175,000  to  the  capital  stock  of  the  Missouri  &  Mississippi 
Railroad  Co.,  and  to  have  the  same  declared  null  and  void,  and  to 
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haye  the  bonds  issued  to  pay  said  subscription  delirered  ap  and 
canceled.  The  bill  alleges  that  plaintiffs  were  and  are  owners  of  a 
large  amount  of  real  estate  and  personal  property  situated  in  said 
county,  and  are  tax  payers  on  the  same;  that  in  1867  the  county 
oourt  of  Macon  county  subscribed  $175,000  to  the  capital  stock 
of  said  railroad  company  without  the  assent  of  two-thirds  of 
the  qualified  voters  of  said  county,  no  election,  regular  or  special, 
having  been  held  for  tiie  purpose  of  obtaining  said  assent ;  that 
bonds  of  said  county  have  issued  to  the  amount  of  said  stock,  etc. ; 
that  in  order  to  raise  mora  money  for  said  road,  the  further  sum  of 
$175,000  was  subscribed  to  the  capital  stock  in  1870 ;  that  said 
last  subscription  was  the  result  of  a  corrupt  and  fraudulent  com- 
bination and  arrangement  between  the  railroad  company  and  the 
ooupty  court,  whereby  the  judges  of  the  said  court  were  to  derive 
large  pecuniary  gains  and  advantages  ;  that  bonds  were  issued  by 
said  court  in  payment  of  said  subscription  and  placed  in  the  hands 
of.  defendants,  Bartholow,  Lewis  &  Co.,  bankers,  for  the  purpose 
of  having  them  negotiated  to  innocent  purchasers  for  value  without 
notice  of  the  fraud  by  which  said  railroad  had  procured  them.  The 
bill  further  alleges  the  act  authorizing  said  subscription  is  uncon- 
stitutional and  void;  that  said  subscription  was  made  %vithpi:l 
authority  of  law,  by  collusion  and  in  confederation  with  said  rail- 
road company  and  in  fraud  of  the  rights  of  the  plaintiffs  and  other 
citizens  and  tax  payers  of  said  county,  for  private  advantages  and 
gain  and  to  subserve  the  individual  purposes  and  ends  of  said 
justices  of  the  county  court  and  other  parties  connected  with  them. 
Defendants  demurred  to  the  petition  on  these  grounds  :  v 

That  the  petition  does  not  state  facts  sufficient  to  constituted 
cause  of  action.  There  is  a  defect  of  parties  plaintiff.  There  i&a 
defect  of  parties  defendant.  Because  plaintiffs  do  not  show  any 
such  irreparable  injury  to  themselves  as  to  authorize  the  interposi- 
tion of  a.  court  of  equity.  The  court  sustained  the  demurrer,  tlie 
plaintiffs  declining  to  file  an  amended  petition,  final  judgment  was 
rendered  on  said  demurrer.     The  cause  is  here  by  appeal. 

It  seems  not  to  be  seriously  questioned  that  upon  the  facts  stated 
in  the  petition,  which  are  of  course  admitted  by  the  demurrer,  the 
plaintiffs  Bire  entitled  to  the  relief  prayed .  for  if  tliey  can  maintain 
the  action  ;  and  the  only  remaining  (luestion  that  we  deem,  it 
proper 'to  consider  is,  wlietlicr  tlie  plaintiffs  as  fax  pay&i's  of  Madon 
«ounty  have  stated  u  title  for  the  relief  whicli  they  claim  against 
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defendants ;  in  other  words,  whether  as  snch  tax  payers  they  hare 
sQch  an  interest  in  the  subject-matter  of  the  suit  as  entities  them 
to  maintain  this  action.  I  am  not  aware  that  this  qnestioii  has 
ever  been  passed  upon  by  this  court  In  the  case  of  Hooper  y.  Ely, 
46  Mo.  505,  the  plaintiff  as  a  tax  payer  obtained  an  injunction 
against  the  treasurer  to  restrain  him  from  paying  a  certain  county 
warrant  upon  the  ground  that  it  was  issued  without  authority  ol 
law,  and  sJso  asked  for  an  order  upon  the  defendant,  the  holder, 
to  bring  it  into  court  to  be  canoeled.  The  only  interest  the  plain- 
tiff had  in  the  subject-matter  of  the  suit  was  that  of  a  tax  pager  of 
the  county,  and  his  right  to  maintain  it  was  unquestioned. 
'  The  only  other  case  similar  to  the  one  at  bar  was  that  of  Steinee 
V.  Franklin  County y  48  Mo.  167,  which  was  a  petition  in  the  nature 
of  a  bill  in  equity  brought  by  the  plaintiffs  as  citizens  and  tax 
payers  of  Franklin  county,  asking  for  a  decree  declaring  a  contract 
and  certain  orders  of  the  county  court  of  said  counly  Toid,  and 
requiring  a  cancellation  and  delivery  of  bonds  issued  under  said 
contract  and  for  an  injunction  restraining  their  payment,  ode  or 
transfer,  and  restraining  the  assessment,  levy  or  collection  of  a  tax 
for  the  purpose  of  their  payment.  >  No  point  was  made  as  to  the 
right  of  the  plaintifb  as  tax  payers  to  maintain  the  action. 

The  grounds  upon  which  such  suits  by  tax  payers  hare  been  held 
unmaintainable  are,  that  it  requires  some  individual  interest  dis- 
tinct from  that  which  belongs  to  every  inhabitant  of  the  town  or 
county  to  give  the  party  complaining  a  standing  in  court,  where  it 
is  an  alleged  delinquency  in  the  administration  of  public  jifE^irs 
which  is  called  in  question ;  and  that  the  ownership  of  taxable 
property  is  not  such  a  peculiarity  as  to  take  the  case  out  of  the  rule  ; 
and  that  the  only  remedies  against  an  abuse  of  administration 
power  tending  to  taxation  is  furnished  by  the  elective  franohise-or 
a  proceeding  on  behalf  of  the  State,  or,  in  the  case  of  an  act  with- 
out jurisdiction,  in  treating  the  attempt  to  enforce  the  illegal  tax, 
as  an  act  of  trespass.  Dbkio,  J.,  in  Roosevelt y. Draper ^  23  ST.  Y. 
318 ;  see  also  Doolittle  v*  Superviiore,  ete.^  18  id.  155.  The  case 
•of  RooeeveU  v.  Draper^  etgnra,  decided  in  1861,  is  the  latest  decis- 
ion on  the  subject  in  the  Court  of  Appeals,  to  which  our 'aMentiqn 
has  l>een  called.  We  have  been  referred,  however,  to  a^  nnm^.of 
earlier  decisions  in  the  courts  of  that  State  which  hold  a  cbntrarj 
doctrine  —  recognising  the  right  to  maintain  such  suits  ;  aad  they 
have  been  followed  in  several  of  the  other  States. 
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The  first  of  these  that  will  be  noticed  is  the  case  of  Christopher  v. 
The  Mayor,  13  Barb.  567,  which  was  a  proceeding  by  injunction  to 
restrain  defendants  from  acting  under  a  resolution  of  the  board  of 
aldermen  relative  to  the  rebuilding  of  a  market.  Held^  that  plain- 
tiffs as  tax  payers  had  such  an  interest  as  entitled  them  to  the  relief 
they  asked  ;  that  as  the  necessary  effect  of  the  act  complained  of 
would  be  to  impose  a  burden  upon  their  real  estate  they  had  an 
interest  as  certain  and  direct  as  that  of  a  stockholder  in  a  moneyed 
or  other  oorporation.  So  in  the  case  of  MUhau  t.  Sliarp,  15  Barb. 
195,  which  was  an  application  for  an  injunction  to  restrain  defend- 
ants  from  constructing  a  railway  in  a  certain  street  of  the  city  of 
New  York,  the  court  say,  plaintiffs^  being  tax  payers  to  a  large 
amount,  have  such  an  interest  in  preventing  the  grant  in  question 
from  being  carried  into  effect,  that  they  had  a  right  to  institute  the 
suit  in  their  own  names.  To  the  same  effect  is  Stuyvesant  v.  Pearsall, 
15  Barb.  244,  in  which  it  is  held  that  the  court  on  the  complaint  of 
a  tax  payer  may  restrain  parties  from  constructing  railroads  in  the 
city  —  the  granting  of  the  right  to  construct  which  involved  a 
breach  of  trust  on  the  part  of  the  corporation.  In  De  Baun  v. 
The  Mayor,  16  Barb.  392^  it  was  held  that  a  person  owning  real 
instate  in  the  city  of  New  York,  and  paying  taxes  on  it,  might  prose- 
cute an  action  against  the  corporation  on  behalf  of  himself  and 
other  tax-paying  citizens  to  enjoin  them  from  expending  the  money 
to  be  raised  by  taxation  in  repairing  or  paving  a  street  in  a 
manner  contrary  to  an  express  law  and  tending  to  add  to  the  taxes 
of  the  inhabitants.  The  same  question  came  before  the  court 
again  in  the  case  of  Wood  v.  Draper,  24  Barb.  187,  decided  in  1857, 
and  after  a  thorough  review  of  the  previous  decisions  in  that 
court  on  the  subject,  the  court  say :  It  must  be  regarded  as  the 
settled  law  of  this  court  that  it  will  grant  its  aid  to  restrain  by 
injunottoQ  the  imposition  of  any  tax  or  burden  on  the  tax  payers  of 
this  city  contrary  to  law,  on  a  complaint  filed  by  any  tax  payor  on  his 
own  bdudf  as  well  as  on  behalf  of  others  similarly  interested." 
The  correctness  of  these  decisions  has  been  questioned  in  some 
later  deoisions  in  that  State  which  have  been  referred  to.  In 
Sharpless  v.  Tl^  Mayor  of  Philadelphia,  21  Penn.  St  147,  the 
plaintiffs,  as  property  owners  and  ta  xpayers  of  the  city,  filed  their 
bill  to  enjoin  the  Mayor  from  carrying  into  effect  certain  ordi- 
nances of  the  city  which  authoriased  subscriptions  by  the  city 
to  certain  railroads.     The  right  of  the  complainants  to  maintain 
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the  suit  was  unquestioned.  In  Mercer  county  v.  Pittsburgh  dk 
Railroad  Co.,  27  Penn.  St.  404,  it  is  said,  that  as  every  taxable 
inhabitant  is  interested  in  all  measures  which  increase  the  taxes  he 
may  apply  for  an  injunction  against  abuses  of  that  character.  In 
a  more  recent  case  in  that  State,  decided  in  1868  {Page  v.  AUen,  58 
Penn.  St.  338),  a  bill  in  equity  was  filed  by  plaintiffs,  residents  and 
tax  payers  of  Philadelphia,  against  the  aldermen  of  the  city 
to  restrain  them  from  exercising  certain  powers  which,  it  was 
alleged,  they  claimed  by  yirtue  of  a  certain  act  of  assembly  known 
as  the  registry  act,  and  charging  that  a  large  sum  of  money  would 
be  required  from  the  city  treasury  to  put  the  act  into  operation^ 
which,  as  tax  payers,  they  were  interested  to  prevent,  and  which 
would  be  wholly  misapplied.  The  act  being  unconstitutional,  the 
court  say,  the  right  of  the  plaintiffs  to  interfere  on  these  grounds 
was  not  disputed,  neither  could  it  have  been  at  any  time  since  the 
decision  in  Sharpless  v.  TJie  Mayory  21  Penn.  St.  147,  and  Moere 
V.  aty  of  Reading^  id.  188.  In  both  it  was  conceded  that  the 
interest  of  a  tax  payer,  where  money  was  to  be  raised  by  taxation  or 
expended  from  the  treasury,  was  sufficient  to  entitle  him  to  pro- 
ceed in  equity  to  test  the  validity  of  the  law  which  proposed 
the  assessment  or  expenditure.  To  the  same  effect  is  Mott  v.  Th$ 
Pennsylvania  R,  R.  Co.,  30  Penn.  St  9. 

The  next  case  to  which  we  refer  was  decided  by  the.  Court 
of  Appeals  of  Maryland  in  1869.  The  Mayor  afid  Council  of 
Baltimore  v.  Oill,  31  Md.  375,  394--5.  This  was  a  proceeding 
to  restrain  by  injunction  appellants,  The  Mayor  et  aL,  from 
carrying  out  the  provisions  of  an  ordinance  authorizing  the  bor- 
rowing of  money  to  build  certain  railroads,  which  was  claimed 
to  :be. unconstitutional.  The  complainants  were  tax  payers  on  real 
and  personal  property  situated  in  Baltimore,  and  they.. sued  in 
behalf  of  themselves  and  others  similarly  interested.  It  was  main- 
tained that  the  complainants  had  no  standing  in  court,  and  were 
nqt  entitled  to  ask  the  interposition  of  a  court  of  equity  to  restrain 
by.  injunction  the  execution  of  the  ordinance,  even  though  it  may 
have  been  passed  in  violation  of  the  constitution.  It  was  further 
maintained  that  the  wrong  complained  of  was  of  a  public  nature, 
affecting  the  whole  public  in  which  the  Attorney-General,  as  the 
representative  of  the  State,  was  a  necessary  party.  It  was  held 
that  the.  interest  of  the  plaintiffs,  as  tax  payers,  was  suffioient  to 
to  entitle  them  to  maintain  the  action,  and  that  the  Attorney* 
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General  was  not  a  necessary  party.  Babtol,  0.  J.^  in  deliyering 
the  opinion  of  the  court,  says:  ''The  case  is  to  be  distin- 
gnished  from  cases  of  public  wrongs,  in  which  the  general 
public  are  alike  concerned ;  that  the  complainants  are  tax  payers 
of  the  city,  and  others  similarly  situated  constitute  a  class  specially 
damaged  by  the  alleged  unlawful  act,  in  the  increase  of  the  burden 
of  taxation  upon  their  property  situated  in  the  city.  They  have, 
therefore,  a  special  interest  in  the  subject-matter  of  the  suit, 
distinct  from  that  of  the  general  public.''  The  court  cites  the  cases 
of  City  of  New  London  v.  Brainardy  22  Conn.  662 ;  Webster  v. 
Town  of  HarwintoUy  32  id.  131*;  and  Merrill  y.  Plainfield, 
45  N.  H.  126,  as  distinctly  affirming  the  right  of  tax  payers  to  file 
a  petition  of  this  kind,  but  we  have  not  access  to  the  reports 
at  present.  To  the  same  effect  are  the  decisions  in  Iowa,  see 
McMillan  v.  Lee  Countt/,  3  Iowa,  311 ;  Collins,  v.  Ripley,  County 
Judge,  8  id.  129. 

The  question  was  before  the  Supreme  Court  of  Illinois,  in  the 
case  of  the  Board  of  Supervisors,  etc.,  v.  Keady,  34L  HI.  293,  but  its 
consideration  was  waived  by  the  plaintiffs  in  error,  and  the  court 
expressed  no  opinion  upon  it,  remarking  that  the  question  was 
undetermined  in  that  State. 

I  haye  examined  the  cases  cited  in  support  of  the  other  side 
of  the  question,  or  such  of  them  as  we  have  had  access  to;  and 
upon  a  careful  consideration  of  the  subject,  I  am  of  opinion  that 
the  decisions  which  affirm  the  right  of  plaintiffs  (or  those  standing 
in  the  same  relation  to  such  coctroversies)  to  maintain  the  action 
rests  upon  a  more  solid  foundation  of  principle  and  reason  than 
those  holding  the  contrary  doctrine.  And  they  are  commended  to 
our  approval  as  furnishing  the  only  adequate  remedy  to  the  injured 
party  for  wrongs  resulting  from  unauthorized  or  illegal  acts  like 
those,  complained  of.  The  injury  charged  as  the  result  of  the  acts 
complained  of  is  a  private  injury  in  which  the  tax  payers  of  the 
county  of  Macon  are  the  individual  sufferers,  rather  than  the 
public.  The  people  out  of  the  county  bear  no  part  of  the  burden ; 
nor  do  the  people  within  the  county,  except  the  tax  payers,  bear 
any  part  of  it.  It  is  therefore  an  injury  peculiar  to  one  class  of 
persons,  namely,  the  tax  payers  of  the  county  of  Macon. 

I  am  of  opinion  that  the  action  is  well  brought  in  the  name  of 
the  plaintiffs  as  tax  payers,  on  behalf  of  themselves  and  all  others 
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who  are  similarly  interested,  and  that  the  State  is  not  a  neceiBarj 
party  to  the  suit. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded.     The  other  judges  concur. 

NoTX.  —  For  an  elaborate  discussion  of  this  question,  see  S  DilL  Mun.  Corp.,  {  781,  et  ieq. 
After  a  careful  analysis  and  examination  of  the  decisions,  Judge  Dillon  says  (S  ?96  a): 
*'  Upon  a  survey  of  decisions  in  Great  Britain  and  the  United  States,  while  they  discover 
some  diversity  of  opinion  it  seems  to  us  in  view  of  the  nature  of  municipal  powers,  the 
danger  of  abuse,  the  necessity  for  prompt  remedy  on  the  part  of  those  most  interested  iii 
the  proper  administration  of  municipal  affairs,  to  wit,  the  taxable  inhabitants,  that  the  fol- 
lowing conclusions  rest  upon  reason  and  have,  perhaps,  also  the  support  of  the  preponder- 
ance of  judicial  authority. 

'*  1.  The  proper  parties  may  resort  to  eqfttor,  and  equity  will  entertain  jurisdiction  of  their 
suit  against  municipal  corporations  and  their  ollloers  when  these  are  acting  uttna  vira  or 
assuming  or  exercising  a  power  over  the  property  of  the  citizen  or  over  corporate  property 
or  funds  whi<A  thelaw  does  not  confer  upon  them,  and  where  such  lltagal  acts  afltet  injuri- 
ously the  property  owner  or  the  taxable  inhabitant  But  if  in  these  cases  the  property 
owners  or  the  taxable  inhabitants  can  have  full  and  adequate  remedy  at  law,  equity  will 
not  Interftee  bat  leave  them  to  their  legal  remedy. 

**fL  That  In  the  absence  of  special  controlling  legislative  provision,  the  proper  public 
oflloer  of  the  conmionwealth  which  created  the  corporation  and  prescribed  and  limited  Its 
powers,  may.  In  his  own  name,  or  in  the  name  of  the  State  on  behalf  of  residents  and 
voters  of  the  municipality,  exercise  the  authority  in  proper  cases  of  filing  an  informatioa 
or  bill  in  equity  to  prevent  the  misuse  of  corporate  powers  or  to  set  aside  or  correct  Illegal 
corporate  acts. 

*^,  Hunt  the  existence  o<  such  a  power  hi  the  State  or  its  i»x>per  pubUo  law  officer  is  not 
inconsistent  with  the  right  of  any  taxable  inhabitant  to  bring  a  bill  to  prevent  the  corpo- 
rate authorities  from  transcending  their  lawful  powers  where  the  effect  will  be  to  impose  upon 
/lim  an  unlawful  tax  or  to  increase  hit  burden  o<  taxation.  Much  more  dearly  may  this  be 
'lone  when  the  right  of  the  public  officer  of  the  State  to  interfere  is  not  admitted  or  does 
not  exist,  and  in  such  case  it  would  seem  that  a  bill  might  property  be  brought  in  the  name 
of  one  or  more  of  the  taxable  inhabitants  for  tbemsdves  and  all  others  simUarty  situated, 
and  that  the  court  should  then  rsgard  it  in  the  nature  o<  a  public  prooeedlag  to  test  the 
validity  of  the  oorporate  acts  soQght  to  be  impeadied  and  deal  with  and  oontrol  it  aooord- 
ingiy." 


Hatwabd,  apptlbmi»  t.  Nauokal  IiromujroB  Ooxpavt. 

(BS  Mo.  1814 
Fin  imuranee  —  toaiver  ofeondiiiom  in  policy  hy  aoU  ofagenL 

k  policy  of  fire  insurance  waa  conditioned  to  be  void  if  there  shoold  be  any 
other  inaarance  on  the  property  without  the  aosent  of  the  company  Indorsed 
on  the  policy.  HM^  that  this  condition  might  be  waived  by  the  acta  of  the 
eompanVa  a|fent. 
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AcnoK  on  a  policy  of  insurance  by  John  T.  K.  Hayward, 
aasignee  of  John  A.  Lennon,  against  the  National  Insurance  Oom- 
pany  of  Hannibal.     The  opinion  states  the  case. 

A.  B.  Wilson,  Hatch  dt  Hatch^  for  appellant,  cited  HorwUt  i^. 
Fqtiiiable  MuL  Ins.  Co.,  40  Mo.  557;  FranJdm  y.  Atlantic  Fire 
his.  Co.,  42  id.  460;  Combs  v.  Hannibal  Savings  and  Ins.  Co.,  43 
id.  151;  Vide  v.  O&rmania  Ins.  Co.,  26  Iow%  54, 55;  Walsh  v.  I'ks 
^Etna  Lifs  Ins.  Co.,  80  id.  142,  145;  Von  Bories  v.  United  Life, 
Fire  and  Marine  Ins.  Co.,  8  Bush,  133. 

The  instructions  are  contradictory  and  the  judgment  should  be 
reversed^  Schneer  r.  Lemp,  17  Mo.  142;  Orok  r.  Thomas,  17  id. 
329;  Wood  ▼.  St.  Bt.  Fleetwood,  19  id.  529. 

Geo.  H.  Shields  and  Thos.  H.  Bacon,  for  respondent  There  is 
no  evidenoe  to  support  the  instruction  as  to  notice  to  Eby  as 
agent,  and  corporations  are  not  charged  with  knowledge  by  their 
agents,  unless  it  was  obtained  in  the  course  of  their  official  and 
usual  duties  as  such  agents.  Mecttanics*  Bank  r.  Schaumburg,  38 
3[o.  228;  Gen.  Ins.  Co.  y.  United  States  Ins.  Co.,  10  Md.  517,  527; 
Story  on  Agency,  §  140,  b;  Aug.  Corp.,  §  30  b;  Farrel  Foundry  v. 
DaH,  26  Conn.  376,  382;  Weisser  v.  Dennison,  10  N.  Y.  68,  77; 
MoCormici  v.  Wheeler,  36  111.  114,  121 ;  Keenan  v.  Dubuque  Mut. 
his.  Co.,  13  Iowa,  375,  382;  Forbes  v.  Agawam  Mut.  Ins.  Co.,  9 
Cash.  470,  473;  Ayres  v.  Hartford  Fire  Ins.  Co.,  17  Iowa,  176, 
187;  Bank  U.  S.  v.  Davi^,  2  HiU,  451,  461;  Franc  v.  Woods, 
Tamlyn,  172,  176;  Paley  on  Agency  (3d  Am.  ed.,  1847),  261;  1 
Pars,  on  Cont  (5th  ed.)  74;  Blumenthal  y.  Brainard,  38  Vt  402, 
409;  MeUen  y.  Hamilton  Fire  Ins.  Co.,  17  N.  Y.  609;  Schmk  y. 
Mercer  Co.  Mut.  Ins.  Co.,  4t  Zab.  447,  454;  Sykes  y.  Perry  Co. 
Mut.  Ins.  Co.,  34  Penn.  St  79. 

What  constitutes  notice?  Worcester  y.  Hartford  Ins.  Co.,  11 
Cush.  265;  Hale  y.  Mechanics'  Ins.  Co.,  6  Gray,  169;  FuUon  Bank 
V.  New  York  and  Sharon  Co.,  4  Paige,  127;  Washington  Bank  v. 
Lewis,  22  Pick.  24,  31;  Bank  of  Pittsburgh  v.  Whiteliead,  10  Watts, 
:307,  402;  Tibbetts  y.  Hamilton  Ins.  Co.,  3  Allen,  569;  Sykes  y. 
P&rry  County  Ins.  Co.,  34  Penn.  St  79;  Obermeyer  ▼.  Ghbe  Mut. 
his.  Co.,  43  Mo.  576,  579;  Northup  v.  Mississippi  Valley  Im.  Co., 
74  id.  440. 

The  principt.l  id  bound  by  notice  obtained  by  hi£  agent  in  the 
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discharge  of  his  duties  within  the  scope  of  his  agency,  but  not  by 
mere  knowledge  by  the  agent,  no  matter  how  obtained.  Vide  t. 
Oermania  Ins.  Co,^  26  Iowa,  9;  Walsh  v.  .^na  Life  Ins.  Oo.,  30 
id.  142;  Bz  parte  Carhis  in  re  Oroggon,  4  Deacon  and  Ohittj,  354; 
Perry  on  Trusts  (1st  ed.),  195,  §  222;  Hill  on  Trusts  (2d  Am,  ed,), 
232,  side  165;  Ist  Pars,  on  Cont.  75;  Ang.  on  Corp.  (last  ed.)  312- 
316;  Adams'  Equity,  322,  side  p.  157;  1  Story's  Eq.  In.  (10th  ed.) 
398,  §  408;  Story  on  Agency  (7th  ed.),  161,  §  140  (^ 

VoBiES,  J.  This  action  was  brought  on  a  policy  of  insurance, 
charged  to  have  been  executed  by  the  defendant  to  John  A.  Lennon, 
plaintiffs  assignee,  on  the  23d  day  of  July,  1868,  and  by  which  the 
defendant, ''  in  consideration  of  the  sum  of  twenty-one  dollars  paid 
by  the  said  Lennon  to  defendant,  did  undertake  to  and  did  insure 
the  said  John  A.  Lennon  for  the  period  of  six  months  from  the 
date  of  said  policy  against  loss  or  damage  by  fire  to  the  amount  of 
three  thousand  dollars,  on  his  stock  of  merchant  tailor's  goods, 
consisting,"  etc. 

The  pleadings  are  very  lengthy  and  prolix,  but  for  the  purposes 
of  a  decision  upon  the  points  presented  to  this  court  for  adjudica- 
tion, it  will  only  be  necessary  to  state  the  following  issues  made 
by  the  parties  and  which  were  passed  on  by  the  court  below. 

The  defendant  in  its  answer,  amongst  other  things  pleaded 
therein,  sot  up  the  following  special  defenses:  '^For  a  sever th 
defense  herein,  defendant  says  that  amongst  other  condition?  in 
said  policy  sued  on,  it  was  an  express  condition  in  said  policy  as  to 
the  property  on  which  said  policy  was  issued,  that  if  said  Lennon 
should  have  or  -should  thereafter  make  any  other  insurance  on 
the  property  thereby  insured  or  any  part  thereof  without  the  con- 
sent of  the  company  indorsed  thereon,  then  and  in  every  such  case 
the  said  Lennon  should  not  be  entitled  to  recover  from  the  com- 
pany any  loss  or  damage  which  might  accrue  in  or  to  the  property 
thereby  insured,  or  any  part  or  portion  thereof,  and  defendant  says 
that  said  Lennon  did  not  keep  said  express  condition,  but  broke 
the  same  in  this:  That  at  the  time  when  said  Lennon  made  hif 
request  for  insurance  on  which  said  policy  was  issued,  and  at  the 
time  said  policy  was  executed  and  delivered  by  defendant,  the  said 
Lennon  had  other  insurance  on  said  property  than  the  insurance 
alleged  in  plaintiff's  petition.  That  is  to  say,  insurance  in  the 
Insurance  Company  of  for  the  sum  of  threft 
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thousand  dollars,  without  defendant's  consent  to  said  ot^er  insur- 
ance indorsed  upon  said  policy  sued  on,  nor  did  defendant  erer 
consent  to  said  or  any  other  insurance.  And  defendant  says  that 
thereby  said  Lennon  became  not  entitled  to  recover  from  defendaat 
any  loss  or  damage  which  accrued  in  or  to  said  property,  or  any 
part  or  portion  thereof." 

The  eighth  defense  set  up  by  defendant  is  the  same  as  the  one 
above  set  forth,  except  that  the  breach  of  the  condition  is  charged 
to  be,  that  said  Lennon,  after  the  execution  of  the  policy  sued  on, 
and  its  delivery  to  said  Lennon,  made  other  insuhince  on  said 
property,  in  the  sum  of  three  thousand  dollars,  in  the  '^  Phoenix 
Insurance  Company  of  Hartford,  Connecticut,"  without  the  con- 
sent, etc. 

The  plaintiff  in  his  replication  to  these  defenses  admits  the  con- 
dition in  the  policy  as  stated,  and  that  said  Lennon  had  at  the 
time  of  the  execution  of  the  policy  other  insurance  on  the  property 
insured  in  the  sum  of  three  thousand  dollars  as  stated  in  the 
answer,  but  to  avoid  the  effect  of  the  supposed  breach  as  stated  by 
the  defendant,  the  plaintiff  avers,  '^  that  before  and  at  the  time  of 
the  issuing  of  said  policy  defendant  well  knew  and  was  fully 
advised  of  the  fact  of  such  other  insurance  upon  said  property, 
and  plaintiff  avers  that  defendant,  at  the  time  it  issued  its  said 
policy  and  received  the  premium  therefor  from  said  Lennon, 
waived  the  condition  in  said  policy  requiring  notice  of  other  insur- 
ance to  be  given  to  it,  and  furthermore  waived  the  condition  of 
said  policy  requiring  consent  of  such  other  insurance  to  be  indorsed 
on  said  policy  in  writing,  and  plaintiff  further  avers  that  defendant 
at  the  time  aforesaid  consented  to  said  other  additional  insurance." 

To  the  eighth  defense  set  up  in  the  defendant's  answer  as  above 
stated,  the  plaintiff  replied:  ^'That  he  admits  that  after  the  time 
of  the  issuing  of  the  policy  sued  on,  to  wit,  on  the  day 

of  ,  and  at  the  time  of  the  expiration  of  the  said  previous 

additional  insurance  above  referred  to,  the  said  John  A.  Lennon* 
with  the  knowledge  and  consent  of  the  defendant  at  the  time, 
procured  in  place  of  said  previous  additional  insurance  the  same 
amount  of  insurance,  to  wit,  in  the  Phoenix  Insurance  Company 
ut  Hartford  in  the  State  of  Connecticut,  an<?  last-named  insurance 
was  in  force  at  the  time  of  the  burning  of  the  goods  named  in 
plaintiff's  amended  petition,  of  which  facts  defendant  had  full 
knowledge  and  was  fully  advised  of  the  renewal  thereof  in  another 
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eompanj,  and  consented  thereto,  and  plaintiff  avers  that  defendant 
at  said  time  waived  the  condition  in  said  policy  saed  on,  set  oat  in 
defendant's  eighth  ground  of  defense,  requiring  notice  of  addi- 
ti^nal  insurance  to  be  given  to  defendant,  and  then  and  there 
waived  the  requirements  of  said  condition  requiring  defendant's 
consent  to  such  additional  insurance  to  be  indorsed  on  said  policy 
in  writing." 

There  were  many  other  issues  in  addition  to  the  above  in  the 
pleadings,  but  they  are  not  brought  in  question  in  this  court,  00 
that  it  will  only  be  required  that  I  should  state  the  substance  of 
the  evidence  applicable  to  the  foregoing  issues,  and  the  rulings  of 
the  court  thereon,  to  give  a  fair  understanding  of  the  matters  com- 
plained of  by  the  appellant,  and  upon  which  he  relies  for  a  reversal 
of  the  judgment  in  this  cause. 

It  appears  from  the  evidence  in  the  cause,  that  at  ismd  before  the 
execution  of  the  policy  sued  on  to  John  A.  Lennon,  said  Lennon 
was  doing  business  in  the  city  of  Hannibal,  as  a  merchant  tailor, 
that  his  stock  of  goods  amounted  to  from  seven  to  eight  thousand 
dollars,  that  one  David  S.  Eby  also  resided  in  Hannibal  and  fol- 
lowed the  business  of  an  insurance  agent,  that  he  was  agent  for 
several  insurance  companies  in  the  Eastern  States  as  well  as  being 
agent  at  Hannibal  for  defendant. 

That  said  Lennon  had  taken  two  policies  of  insuranoe  from  said 
Eby  for  three  thousand  dollars  each,  one  in  each  of  two  Eastern 
companies  for  which  Eby  was  agent,  and  that  he  had  transacted 
the  business  with  and  procured  the  policies  from  said  Eby. 

That  in  the  month  of  July,  1868,  shortly  before  the  making  of 
the  policy  sued  on,  Eby  told  said  Lennon  that  one  of  his  policies 
of  three  thousand  dollars  was  about  to  expire,  and  that  he  could 
not  renew  it  at  the  same  rates  that  he  had  been  charged  before. 
Eby  testified  that  he  was  the  vice-president  of  the  defendant,  and 
agent  for  several  insurance  companies,  had  his  office  in  the  same 
room  with  the  president  and  secretary  of  defendant,  that  he  was  in 
the  habit  of  taking  risks  for  the  defendant  most  generally  in  con^ 
sultation  with  the  other  officers  of  the  company;  when  the  risks 
were  out  of  the  ordinary  run  of  business,  there  was  a  general  con- 
sultation; that  he  thought  he  was  authorized  by  virtue  of  bia 
position  as  agent  to  take  risks  generally.  Haynes,  the  presidont^ 
and  Meadows  the  secretary  of  defendant  were  both  apprised  of  tlie 
issue  of  the  policy  to  Lennon  upon  which  the  suit  is  brought, 


FEBRUABY  TEBM,  1873.  405 


Hfljwaid  T.  National  Infliuanoe  Oompany. 


before  it  was  issaecL  Eby  further  stated  that  he  was  carrjing  six 
thousand  dollars  on  Lennon's  stock.  A  short  time  previoiis  to  the 
expiration  of  one  policy  he  had  a  conrersation  with  Meadows  and 
Haynes,  and  told  them  that  there  was  an  opportunity  of  taking 
three  thousand  dollars  on  Lennon's  stock,  as  he  could  not  renew  it 
in  the  company  that  it  was  in;  after  consultation  with  the  com- 
pany they  agreed  to  take  the  risk.  The  company  knew  that  he 
was  carrying  six  thousand  dollars  insurance  for  Lennon  at  the 
time,  did  not  know  whether  he  received  the  premium  from  Lennon 
or  whether  the  company  received  it.  When  Lennon  was  informed 
that  one  of  his  policies  was  about  to  expire,  and  that  it  could  not 
be  renewed  at  the  same  rate  as  before,  he  told  Eby  that  he  wanted 
it  renewed,  and  requested  him  to  continue  it,  said  he  had  too 
much  stock  on  hand  to  suffer  any  of  his  insurance  to  drop,  he  said 
he  had  about  18,000  in  stock  or  over,  that  he  wanted  the  policy 
continued. 

*  The  evidence  further  shows  that  after  Eby  had  the  consultation 
with  the  other  officers  of  defendant,  that  he  made  out  the  policy 
upon  which  this  suit  was  brought,  and  when  the  old  policy  had 
expired  he  handed  it  to  Lennon  who  objected  to  it,  said  he  did  not 
want  to  be  put  in  the  National,  but  that  Eby  assured  him  that  it 
wiis  a  good  company,  and  he  then  received  ii^  telling  him  that  he 
took  it  on  his  word,  that  he  never  examined  the  policy  until  after 
the  fir6  which  destroyed  his  goods. 

The  evidence  further  tends  to  show  that  Eby  continued  to  be 
agent  and  vice-president  of  the  defendant  until  after  the  month  of 
September,  1868.  In  September,  1868,  Eby  was  as  agent  of  an 
eastern  company  still  carrying  the  three  thousand  dollar  policy  on 
Lennon's  goods  in  addition  to  the  policy  in  suit,  and  that  at  said 
time  said  policy  was  about  to  expire,  Eby  told  Lennon  that  the 
policy  was  about  to  expire  and  that  he  could  not  renew  it  at  the 
same  rates  paid  before.  Lennon  said  he  wanted  the  policy  renewed, 
Eby  told  him  to  wait  a  few  days  and  he  might  still  be  able  to  renew 
it ;  that  afterward,  on  the  day  the  policy  expired,  Eby  told  Lennon 
that  he  was  then  prepared  to  renew  the  policy.  Lennon  told  him 
he  was  too  late ;  that  he  had  just  insured  in  another  company,  and 
thus  renewed  the  amount  of  the  three  thousand  dollar  policy.  Eby 
told  him  that  that  was  all  right  Eby  states  that  he  thinks  he  wai 
still  vice-president  and  acting  as  agent  of  defendant  at  the  time  of 
this  last  conversation. 
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The  foregoing  is  substantially  the  eyidence  in  the  cause  in  refer- 
ence to  the  knowledge  and  consent  of  defendant  as  to  the  three 
thousand  dollar  insurance  on  the  property  in  addition  to  the  policy 
sued  on,  either  at  the  time  of  the  execution  of  the  policy  by  the 
defendant,  or  at  the  time  that  said  insurance  was  changed  to  the 
Phoenix  Company  in  September  afterward. 

The  question  presented  for  the  consideration  of  this  court  is, 
whether  the  evidence  in  this  case  or  the  circumstances  under  which 
the  policy  was  sued  on  was  executed  and  deliyered  to  Lennon,  were 
such  as  to  amount  to  a  waiver  of  the  condition  in  the  policy,  that 
the  policy  should  be  void  or  no  recovery  had  thereon,  if  the  insured 
should  have  other  insurance  on  the  same  property  which  was  not 
much  known  and  not  indorsed  on  the  policy  ?  And  whether  the 
condition  was  waived  that  required  notice  to  be  given  and  indorse- 
ment made  thereof  on  the  policy  of  any  additional  insurance  being 
afterward  made  on  said  property  ?  Or  whether  the  defendant  was 
estopped  from  setting  up  the  breach  of  said  conditions  as  a  defeifte 
to  the  action  ? 

In  my  mind  there  can  be  very  little  doubt  as  to  the  three  thousand 
dollar  policy  which  existed  on  the  property  at  the  time  the  policy 
was  executed  by  the  defendant.  Eby,  the  agent  and  vice-president 
of  the  defendant,  had  executed  and  delivered  to  Lennon  two  poli- 
cies, as  agent  for  eastern  companies,  one  of  which  was  about  to 
expire.  Lennon  wanted  it  renewed,  but  Eby  could  not  renew  it  on 
terms  to  suit.  This  being  the  case,  he  had  a  consultation  with  the 
president  and  secretary  of  defendant,  in  which  he  informed  them 
of  the  whole  matter,  and  that  there  was  a  chance  for  the  defendant 
to  take  a  risk  for  three  thousand  on  Lennon's  goods  in  place  of  the 
policy  about  to  expire.  After  a  full  consultation  they  concluded 
to  take  the  risk,  and  the  policy  was  made  out  before  Lennon  was 
seen  on  the  subject,  and  the  same  afterward  handed  to  him.  He 
hesitated  to  receive  it  until  he  was  assured  that  the  company  was  a 
good,  responsible  one,  when  he  accepted  the  policy  without  ever 
looking  at  its  contents,  as  the  evidence  shows.  It  was  evidently 
known  by  all  parties  that  the  remaining  three  thousand  dollar  policy 
was  to  continue  on  the  property  insured,  because  Lennon  had 
informed  him  that  he  could  not  afford  to  let  any  of  his  insurance  be 
dropped.  Lennon  had  a  right  to  expect,  under  these  circumstances,  that 
defendant  had  indorsed  on  the  policy  its  consent  to  this  remaining 
l>olicy  of  three  thousand  dollars,  which  good  faith  required  it  undei 
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the  circamstances  to  have  done.  So  far  as  this  prior  insurance  is 
concerned,  the  case  comes  exactly  within  the  principle  laid  down  in 
the  case  of  Hormtz  v.  The  EquUdbU  MuU  Ins.  Co.,  40  Ma  557. 
The  defendant  considered  the  whole  matter  in  reference  to  the  insur- 
ance already  on  the  property  and  took  the  risk  in  reference  thereto, 
and  they  should  be  estopped  from  setting  up  the  breach  of  said 
condition  as  a  defense  to  the  action,  said  breach  having  been 
waived.  In  reference  to  the  renewal  of  the  insarance  at  a  time 
subsequent  to  the  execution  of  the  policy  sued  on  by  the  defendant, 
or  the  changing  the  same  to  another  company,  the  evidence  is  not 
so  clear  of  an  intention  to  waive  the  condition  requiring  the 
defendant's  knowledge  and  consent  thereof  to  be  indorsed  on  the 
policy.  It  is  contended  by  the  defendant  that  it  was  not  notified  of 
said  subsequent  insurance,  and  that  it  never  in  any  way  assented 
thereto,  while,  on  the  other  hand,  it  is  contended  by  the  plaintiff 
that  the  evidence  shows  that  defendant  had  full  notice  of  the  sub- 
sequent insurance  and  assented  thereto,  and  so  acted  as  to  induce 
the  said  Lennon  to  rest  in  security  in  the  belief  that  his  property 
was  fully  insured.  The  main  question  in  the  case  is,  whether 
notice  of  this  subsequent  insurance  to  the  agent  who  effected  the 
risk  for  defendant  will  be  considered  as  a  notice  to  the  defendant. 
For  I  think  that  the  evidence  clearly  show  that  Eby  was  still  vice- 
president  and  agent  for  the  defendant  at  the  time  that  this  last 
insurance  was  effected.  At  least,  if  there  were  any  doubts  as  to 
his  agency  at  the  time,  that  fact  ought  to  have  been  submitted  to 
the  jury  by  a  proper  instruction. 

The  authorities  upon  this  last  question  are  somewhat  in  conflict 
«ind  cannot  well  be  reconciled  with  each  other.  The  cases  referred 
to  by  the  defendant  in  the  Massachusetts  courts,  and  other  cases 
referred  to,  seem  to  accord  with  the  views  entertained  by  the 
defendant. 

In  the  case  of  T?ie  General  Insurance  Co7npany  v.  United  States 
Insurance  Compant/y  10  Maryland,  517,  the  question  was  as  to 
notice  by  the  corporation  of  an  unrecorded  deed  of  mortgage,  so 
as  to  affect  a  subsequent  mortgage.  It  is  there  held,  that  the  notice 
in  such  case  must  be  sufficient  to  put  a  party  on  inquiry,  and  that, 
ooncecliag  that  a  director  of  the  corporation  to  be  affected  had  notice 
of  the  prior  mortgage,  it  does  not  appear  that  he  had  communicated 
the  notice  to  the  board  of  directors,  and  was  therefore  not  sufficient; 
that  the  notice  received  by  a  director  of  a  corporation  in  a  private 
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way,  or  which  ho  acquired  from  ramor,  would  not  bind  the  institu- 
tion ;  Uiat  the  case  must  be  so  clear  as  to  satisfy  the  mind  that  the 
allowance  of  the  subsequent  claim  would  be  a  fraud  on  the  party 
setting  up  the  first  deed ;  and  to  the  same  effect  is  the  case  of 
Farrell  Foundry  v.  Dart,  26  Conn.  376.  The  case  of  the  Worces- 
ter Bank  v.  Hartford  Insurance  Company,  11  Gush.  265,  was  a  case 
where  the  policy  sued  on  contained  a  clause  almost  precisely 
similar  to  the  clause  in  the  policy  of  defendant  under  considera- 
tion. It  was  held  that  in  such  case,  where  a  subsequent  insurance 
had  been  obtained  and  the  agent  of  the  company  notified  thereof, 
and  he  had  promised  the  assured  to  have  the  consent  of  the  subse- 
quent insurance  entered  in  the  policy  but  failed  to  have  it  done, 
that  still  the  policy  is  avoided,  the  technicalities  of  the  contract  not 
having  been  complied  with,  and  to  the  same  effect  are  several  other 
cases  in  Massachusetts. 

It  is  contended  by  the  defendant  in  this  case  that  no  notice  to 
an  agent  of  the  company  could  operate  as  notice  to  the  defendant, 
unless  the  agent  received  the  notice  at  a  time  in  which  said  agent 
was  engaged  in  the  execution  or  performance  of  the  business  to 
which  the  notice  related,  or  unless  it  is  shown  that  the  agent  com- 
municated the  notice  to  his  principal  To  sustain  this  view  of  the 
ease  reference  is  made  to  several  cases. 

In  the  case  of  McOormiek  v.  Wheelery  36  IlL  114  (referenoe  by 
defendant),  it  is  held  that  notice  to  an  attorney  of  one  party  which  he 
had  received  while  acting  as  the  attorney  of  another  party  is  not. 
such  notice  as  will  affect  his  client.  It  is  remarked  by  the  judge 
delivering  the  opinion  in  the  case  '^  that  the  English  authorities 
manifest  a  disposition  to  depart  from  this  rule,  but  it  is  deemed  by 
the  court  to  be  a  rule  just  in  itself." 

In  the  case  of  the  Mechanics^  Bank  v.  Schaumbutg,  38  Mo.  228, 
Judge  HoLHES  delivering  the  opinion  of  the  court,  says,  that 
"knowledge  acquired  by  the  president,  cashier  and  teller,  while 
engaged  in  business  of  the  bank  in  their  official  capacity,  will  be 
notice  to  the  bank  ;  so  far  as  either  has  authority  to  act  for  the 
bank,  his  acts  are  the  acts  of  the  bank,  and  his  official  knowledge 
is  the  knowledge  of  the  bank;  but  mere  private  informatioi 
obtained  beyond  the  range  of  his  official  functions  will  not  be 
deemed  notice  to  the  bank." 

It  is  difficult  to  exactly  understand  what  is  meant  by  the  lan- 
guage used  in  these  decisions.    The  defendant  contends  that  it  ia 
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meant  by  the  decisions  referred  to  as  well  as  other  decisions  using 
similar  language,  that  no  notice  served  on  an  agent  will  be  effec- 
tual to  bind  his  principal,  unless  the  agent  should  receive  the 
notice  while  actually  engaged  in  the  transaction  of  the  very  busi- 
ness to  which  the  notice  relates,  or  unless  it  is  shown  that  it  was 
communicated  to  the  principal.  If  that  should  be  the  proper  con- 
struction to  be  given  to  the  language,  then  it  would  become  impos- 
sible that  an  agent  of  an  insurance  company  could  ever  be  notified 
of  a  subsequent  policy  of  insurance  being  issued  upon  the  same 
property  before  insured  by  said  agent  for  his  principal.  Every 
agent  as  soon  as  he  takes  a  risk  and  issues  a  policy  therefor  and 
delivers  it  to  be  insured,  dismisses  the  subject  of  that  policy  from 
his  mind.  If  the  insured  should  afterward  procure  a  subsequent 
insurance  on  the  same  property  and  go  to  the  agent  to  give  him 
notice  thereof,  he  would  be  sure  to  find  the  agent  in  the  transaction 
of  some  other  business,  when,  according  to  the  construction  given 
to  these  cases,  no  notice  could  be  given  to  the  agent  because  he 
was  not  at  the  time  engaged  in  the  particular  business  to  which  the 
notice  related,  and  this,  notwithstanding  the  agent  was  the  only 
agent  of  the  corporation  whose  business  it  was  to  attend  to  the  very 
matter  to  which  the  notice  related. 

I  think  that  this  is  not  the  proper  construction  to  give  to  these 
cases ;  the  meaning  must  be  that  the  notice  must  be  given  to  the 
agent  while  his  agency  exists,  and  it  must  refer  to  business  which 
comes  within  the  scope  of  his  authority ;  when  this  is  the  case  I 
think  that  notice  to  the  agent  is  notice  to  the  principal,  m  fact 
there  is  no  other  way  to  notify  a  corporation  than  to  notify  an  agent 
A  corporation  only  acts  through  and  by  agents,  and  the  proper  and 
only  way  to  give  notice  to  a  corporation  is  to  notify  an  agent,  and 
generally  it  is  sufficient  to  notify  an  agent  whose  proper  business  is 
to  attend  to  the  matter  in  reference  to  which  the  notice  is  given. 

In  the  opinion  of  Judge  Holmes  in  the  case  of  the  Bank  v 
Sehaumburg,  above  referred  to.  Story's  Agency,  §  140,  is  referred 
to,  ttom  which  it  may  be  seen  what  was  meant  by  the  language 
used  in  that  decision.  The  section  referred  to  reads  as  follows  : 
'^  Upon  a  similar  ground  notice  of  facts  to  an  agent  is  constructive 
notice  thereof  to  the  principal  himself,  where  it  arises  from  or  is 
at  the  time  connected  with  the  subject-matter  of  his  agency ;  for 
upon  general  principles  of  public  policy,  it  is  presumed  that  the 
agent  has  communicated  such  facts  to  the  principal,  and  if  he  h«i 
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not,  still  the  principal^  having  iutxasted  the  agent  with  the  par- 
ticular business,  the  other  party  has  a  right  to  deem  his  aots  and 
knowledge  obligatory  on  the  principal,  otherwise  the  neglect  of  the 
agent,  whether  designed  or  undesigned,  might  operate  most  injuri- 
ously to  the  rights  and  interests  to  such  party,  but  unless  notice  of 
the  facts  come  to  the  agent  while  he  is  concerned  for  the  principa], 
and  in  the  course  of  the  very  transaction,  or  so  near  before  It  that 
the  agent  must  be  presumed  to  recollect  it,  it  is  not  notice  thereof 
to  the  principal ;  for  otherwise  the  agent  might  have  forgotten  it, 
and  then  the  principal  would  be  affected  by  his  want  of  memory  at 
the  time  of  undertaking  the  agency.  Notice  therefore  to  the  agent 
before  the  agency  is  begun,  or  after  it  has  terminated,  will  not 
ordinarily  affect  the  principal." 

This  quotation  from  Story  seems  to  me  to  solve  the  whole  ques- 
tion, which  is,  that  notice  to  the  agent  before  his  agency  has  begun^ 
or  after  it  has  terminated,  will  not  ordinarily  affect  the  principal. 
If  notice  is  given  before  the  agency  has  begun,  to  affect  the  prin- 
cipal it  must  be  so  near  before  it  that  the  agent  must  be  presumed 
to  recollect  it 

This  rule,  as  laid  down  by  Judge  Stort,  I  think,  is  the  correct 
one,  and  must  be  the  proper  interpretation  to  be  given  to  the  lan- 
guage used  in  the  cases  on  the  subject. 

Now,  to  return  to  the  facts  of  the  case  under  consideration  we 
find  that  Lennon  in  the  month  of  July,  1868,  had  procured  from 
one  Eby  two  policies  of  insurance  for  $3,000  each,  one  in  each  of 
two  eastern  companies  for  which  said  Eby  was  agent.  That  said 
Eby  was  also  agent  for  defendant,  having  authority  to  take  risks 
and  issue  policies  for  it.  That  one  of  the  Eastern  policies  was  at 
said  time  about  to  expire.  That  Eby  informed  Lennon  that  he 
could  not  renew  the  policy  on  the  same  terms  that  the  policy  had 
been  issued  before.  Lennon  insisted  that  he  wanted  the  policy 
renewed,  that  he  could  not  afford  to  drop  any  part  of  his  insur- 
ance, that  he  was  not  then  fully  insured,  that  his  stock  of  goods 
was  heavy,  etc.  Under  these  circumstances,  Eby  communicated 
the  facts  in  reference  to  this  matter  to  the  president  and  secretary 
of  defendant,  telling  them  that  one  of  Lennon's  policies  was  about 
to  expire  and  that  there  was  a  chance  for  defendant  to  take  the 
risk  for  three  thousand  dollars  in  place  of  the  policy  about  to 
expire.  After  full  consultation  it  was  concluded  to  take  the  risk 
for  three  thousand  dollars,  and  a  policy  was  executed  to  Lenno*" 
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therefor,  without  any  application  on  his  part  therefor,  and  in  fact 
without  his  knowledge,  and  that  when  it  was  delivered  to  him,  he 
first  objected  to  receiye  it,  but  upon  being  assured  by  Eby  that  the 
company  was  a  good  one  he  received  the  policy.  At  this  time  it 
was  well  known  to  Eby  and  defendant,  that  Lennon  intended  to 
continue  the  one  Eastern  policy  upon  his  goods,  and  that  he  did 
not  intend  in  any  way  to  lessen  or  diminish  his  insurance.  This 
being  the  case,  sometime  in  the  month  of  September  or  October  of 
the  same  year,  when  the  second  or  last  Eastern  policy  was  about  to 
expire,  Lennon  was  informed  by  Eby  (who  the  evidence  shows  was 
still  agent  of  defendant)  of  the  fact,  and  that  he  could  not  renew 
it  on  the  same  terms  that  it  had  been  originally  issued.  Lennon 
expressed  a  desire  to  have  the  policy  renewed  and  wanted  to  keep 
up  his  insurance.  Eby  at  this  time  told  him  to  wait  a  few  days, 
that  he  might  yet  be  enabled  to  renew  the  policy.  Lennon  did 
wait  until  the  day  that  the  policy  expired,  and  then  insured  in 
another  company  in  the  same  amount,  and  upon  meeting  with 
Eby,  he  informed  him  of  what  he  had  done,  and  was  told  by  Eby 
that  it  was  all  right. 

Now  under  the  circumstances  had  Eby,  the  agent,  notice  at  the 
time  of  the  change  of  the  policy  procured  from  him  in  the  Eastern 
company  for  the  policy  to  the  same  amount  in  the  Phoanix  Com- 
pany, and  did  he  assent  thereto?  And  did  such  assent  amount  to 
a  waiver  on  the  part  of  the  defendant  of  the  condition  in  the 
policy,  avoiding  the  same  where  additional  insurance  is  taken 
without  the  consent  of  defendant  indorsed  on  the  policy,  as  has 
been  before  stated?  That  Eby  knew  of  the  new  policy,  there  can 
be  no  doubt;  in  fact  it  was  known  by  Eby  and  the  officers  of 
defendant  at  the  time  of  the  issuing  of  the  policy  sued  on,  that 
Lennon  intended  to  continue  the  whole  six  thousand  dollars  of 
insurance  on  his  stock  of  goods.  The  policy  of  defendant  was 
made  with  that  view,  and  what  was  afterward  done  was  only  carry- 
ing out  the  understanding  had  between  the  parties  at  the  time; 
hence  when  the  policy  was  about  to  expire,  Eby  told  Lennon  that 
the  policy  was  about  to  expire,  and  that  he  could  not  then  renew 
it  on  the  same  terms,  but  to  wait  a  few  days  that  he  might  still 
become  able  to  renew  it.  Why  was  it  that  Eby  asked  him  to  wait? 
It  was  to  my  mind^  because  it  was  known  and  expected  that  11 
Eby  did  not  renew  the  policy,  the  insurance  would  be  taken  in 
iinothor  company,  and  this  was  only  a  continuation  of  the  original 
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Qnderstanding  and  was  expected  by  Eby,  and  when  be  was  told 
that  it  bad  been  done,  he  answered  that  it  was  all  right.  Eby  was 
at  the  time  still  the  agent  of  the  company  and  notice  to  him  was 
notice  to  the  defendant. 

In  a  late  case  in  the  State  of  Illinois  {lUiiiois  Mutual  Fire  Ins, 
Co.  V.  Malloify  50  111.  419),  the  policy  in  question  contained  a 
clause  to  this  effect:  ^'If  the  assured  shall  thereafter  make  any 
other  insurance  on  the  same  property,  and  should  not  with  all 
reasonable  diligence  give  notice  thereof  to  the  insurer,  and  have 
the  same  indorsed  on  the  policy,  or  otherwise  acknowledged  by 
them  in  writing,  the  policy  shall  cease  and  be  of  no  further  effect'^ 
The  insured  in  that  case  did  effect  an  additional  insurance  on  the 
same  property.  It  was  held  that  it  was  not  sufficient  in  such  case 
to  give  notice  to  a  stranger  who  had  long  since  ceased  to  be  an 
agent  of  the  company.  The  court,  howerer,  in  rendering  the 
opinion  says,  ^'  Had  the  party  notified  been  the  agent  of  the  com- 
pany, his  failure  to  indorse  consent  on  the  policy  would  not  have 
prejudiced  the  assured  ;  as  we  said  in  the  case  of  N.  E,  Fire  and 
Marine  Ins.  Co.  v.  Schettler^  38  111.  166."  It  was,  howerer,  further 
held,  in  that  case,  that  it  was  the  duty  of  the  assured  to  know  that 
the  party  notified  was  agent.  This  case  seems  to  sustain  the  view 
that  a  notice  to  one  who  is  known  to  be  an  agent  is  snffldient  to 
charge  the  company,  and  that,  where  notice  is  given  of  an  after 
insurance  and  no  objection  made  at  the  time,  the  policy  will  not 
be  thereby  forfeited. 

I  do  not  say  that  the  fact  that  Lennon  told  Eby  after  he  had 
taken  the  last  policy  that  he  had  given  the  risk  to  another  company 
would  have  been  sufficient  of  itself  to  constitute  a  waiver  of  the 
condition  in  the  policy  in  question  ;  but  this  fact,  taken  in  connec- 
tion with  all  of  the  other  facts  connected  with  the  transaction,  I 
think  is  sufficient ;  and  that  to  permit  the  defendant  to  insist  on 
a  forfeiture  of  the  policy,  under  all  of  the  circumstances,  would  be 
to  enable  it  to  perpetrate  a  fraud  on  Lennon. 

In  the  investigation  of  the  case,  it  has  not  been  overlooked  that 
this  court,  in  the  case  of  Hutchinson  v.  TTie  West.  Ins.  Oo.y  %\  Mo. 
97,  held  that  a  condition  in  a  policy  similar  to  the  one  under  oon* 
sideration  was  a  condition  precedent  to  the  right  of  the  insnred  to 
recover  on  the  policy,  and  that  nothing  would  prevent  a  forfeiture  of 
the  policy  but  the  actual  indorsement  of  the  consent  of  the  insurer 
to  the  subsequent  insurance.    Subsequent  cases,  however,  in  thi» 
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conrt,  ae  well  as  in  other  courts,  which  seem  to  have  been  well  con* 
flidered,  have  recognissed  a  more  liberal  rule  in  favor  of  the  insured. 
In  these  late  cases,  it  has  been  held  that  the  condition  in  the  policy 
under  consideration,  as  well  as  other  conditions  of  similar  nature 
may  be  waived  by  the  company,  and  that  the  waiver  may  be  mn<Ie 
as  well  by  "acts  as  by  positive  declarations,  and  that  the  company 
may  be  estopped  under  certain  circumstances,  where,  by  a  course  of 
dealing  or  its  open  actions,  it  has  induced  the  assured  to  pursue  a 
policy  to  his  detriment'^  HarwUzy,  TJie  Equitable  MuL  Ins,  Co,, 
40  Mo.  557  ;  Franklin  v.  The  Atlantic  Fire  Ins.  Co.,  42  id.  456  ; 
Coombs  v.  Hannibal  Savings  and  Ins.  Co,,  43  id.  148  ;  Northrup 
V.  The  Miss,  Vol,  Ins,  Co,,  4k7  Mo.  435  ;  Viele  v.  Gennania  Ins,  Co,, 
*26  la.  54,  55  ;  Walsh  v.  Tfie  JStna  Life  Ins,  Co.,  30  id.  133 ;  6  Am. 
Rep.  664 ;  Von  Bories  v.  Tl^  United  Life,  Fire  and  Mari?ie  Ins,  Co,, 
S  Bush  (Ky.),  133. 

The  Common  Pleas  Court,  on  the  trial  of  this  cause,  instructed 
the  jury  "  that  it  devolved  on  the  plaintiff  to  show  that  consent 
was  given  by  the  comp-iuy  to  such  other  insurance  and  indorsed  on 
the  policy  sued  on,  and  unless  the  jury  find  from  the  evidence  that 
such  consent  was  indorsed  on  said  policy  sued  on,  they  will  find  for 
the  defendant."  This  instruction  assumes  that  no  waiver  of  tlio 
•condition  in  the  policy  could  be  made  by  the  company;  but  the  jury 
axe  told  that,  unless  the  indorsement  of  consent  was  actually  madd 
on  the  policy,  they  must  find  for  the  defendant.  This  instruction 
was  clearly  wrong,  and  ignored  the  whole  issues  in  the  case  to  which 
it  refeiTcd  as  made  up  by  the  pleadings.  It  is,  however,  said  that 
this  instruction  was  modified  by  another  instruction  given  by  the 
oourt  This,  upon  examination,  will  be  found  to  be  incon'ect. 
There  is  no  instruction  given  by  the  court  that  could  be  construed 
to  be  a  modification  of  the  one  aboYe  referred  to.  There  is  another 
instruction  which  tells  the  jury  that  if  the  policy  securing  the 
additional  insurance  had  expired  before  the  loss,  that  then, 
although  the  consent  of  the  company  to  the  same  was  not  indorsed 
on  the  policy,  the  plaintiff  might  recover.  This  instruction  only 
applied  and  could  only  apply  to  the  insurance  existing  on  the  prop- 
erty at  the  time  of  the  issuing  of  the  policy  sued  on,  as  there  was  no 
pretense  that  the  subsequently  procured  policy  had  expired.  And 
the  first  instruction  referred  to  was  complete  in  itself,  and  so  far  :u 
the  instruction  given  by  the  court,  to  which  reference  is  made,  dif  • 
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disregarded.  But  the  same  qaestdon  was  sabseqaently  taken  to  the 
Exchequer  Ohamber  on  error  in  the  case  of  Dolby  t.  The  India  and 
London  Life  Assurance  Co.<,  15  Oom.  Bench,  364,  and  Oodsallr, 
Boldero  was  directly  OTermled. 

There  it  was  held,  that  the  contract  of  life  assuianoe  was  not 
one  of  indemnity,  but  a  mere  contract  to  pay  a  certain  sum  of 
money  on  the  death,  of  a  person  in  consideration  of  the  dne  pay- 
ment of  certain  annual  premiums  during  his  life.  An  insurance  on 
life  has  in  fact  very  little  resemblance  to  a  fire  or  marine  insurance. 
In  a  fire  or  marine  insurance  the  particular  object  is  to  indemnify 
against  a  pecuniary  loss^  and  the  event  upon  which  the  money  is 
made  payable  is  the  happening  of  the  loss,  the  terms  of  the  contract 
being  to  pay  whatever  is  lost,  not  exceeding  a  specified  amount 
But  a  life  insurance  is  a  valid  policy  and  a  contract  to  pay  a  cer- 
tain definite  sum  on  the  happening  of  a  particular  event,  which 
may  or  may  not  occasion  a  pecuniary  loss.  In  England  there  is  a 
statute  (4  Geo.  Ill,  ch.  48)  which  enacts  in  express  terms,  that 
no  insurance  shall  be  made  on  the  life  of  any  person,  wherein  the 
person  for  whose  use  such  policy  shall  be  made  shall  have  no  inter- 
est, and  that  in  all  cases  where  the  insured  hath  interest  in  the  life, 
no  greater  sum  shall  be  recovered  or  received  from  the  insurers 
than  the  amount  or  value  of  the  interest  of  the  insured  during  such 
life.  But  this  statute  does  not  extend  to  Ireland,  and  the  cott;*ts 
of  that  country  have  held  in  a  number  of  cases  that,%t  the  com- 
mon law,  policies  of  insurance  are  valid  without  any  interest 
Bunyon  on  Life  Ass.,  p.  11 ;  Shannon  v.  Nugent,  1  Hayes,  536  ;  Fer- 
guson V.  Lomax,  6  Dm.  &  War.  120;  Scoti  v.  JfooM,  Long  & 
Town.  54 ;  Brii.  Ins.  Co.  v.  Magee,  Cooke  &  Al.  (Irish  Bep.)  182. 

In  this  State  we  have  no  statute  on  the  subject  covering  thiF 
case,  and  as  the  policy  is  not  void  by  the  common  law,  it  can  only 
be  declared  so  on  the  ground  that  it  is  against  public  policy. 
There  is  nothing  to  show  that  the  contract  was  a  mere  wagering 
one,  or  that  it  is  in  any  wise  against  or  contrary  to  public  policy. 
In  McKee  v.  The  Phmnix  Ins.  Co.,  28  Mo.  388,  it  was  held  that 
where  the  life  of  a  husband  was  insured  for  the  benefit  of  the  wife, 
the  policy  was  not  necessarily  determined  by  the  wife's  obtaining 
a  divorce  from  the  husband;  that  she  might  still  have  an  insurable 
interest  in  the  life  of  the  divorced  husband  that  would  support 
the  policy.  In  Lord  v.  Doll,  12  Mass.  118,  the  plaintiff  was  a  young 
female  without  property,  and  had  been  for  several  years  supported 
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and -ednoated  at  the  expense  of  her  brother,  who  8U)od  toward  her 
in  the  attitnde  of  a  parent.  He  effected  a  life  policy  for  her  benefit, 
and  it  was  decided  that  she  had  an  insurable  interest  in  his  life. 
Parkbb,  C.  J.,  who  wrote  the  opinion  of  the  court,  said  :  ^*  But  it 
is  said  the  interest  must  be  a  pecuniary  legal  interest  to  make  the 
contract  valid  —  one  that  can  be  noticed  and  protected  by  the  law ; 
such  as  the  interest  which  a  creditor  has  in  the  life  of  his  debtor,  a 
child  in  that  of  his  parent,  etc.  The  former  case  indeed  of  the 
creditor  would  leaye  no  room  for  doubt  But  with  respect  to  a 
child,  for  whose  benefit  a  policy  may  be  effected  on  the  life  of  a 
parent,  the  interest,  except  the  insurable  one  which  may  result 
f rMn  the  legal  obligation  of  the  parent  to  save  the  child  from  public 
charity,  is  as  precarious  as  that  of  a  sister  in  the  life  of  an  affec- 
tionate brother.  For  if  the  brother  may  withdraw  all  support,  so 
may  the  father,  exo^t  as  aboye  stated.  And  yet  a  policy  effected 
by  a  child  upon  the  life  of  a  father,  who  depended  on  some  fund 
terminable  by  his  death  to  support  the  child,  would  never  be  ques- 
tioned, although  much  more  should  be  secured  than  the  legal  inter- 
est which  the  child  had  in  the  protection  of  his  father.  Indeed, 
we  are  all  satisfied  that  the  interest  of  plaintiff  in  the  life  of  her 
brother  is  of  a  nature  to  entitle  her  to  insure  it.  Nor  can  it  be 
easily  discerned  why  the  underwriters  should  make  this  a  question 
after  a  loss  has  taJcen  place,  when  it  does  not  appear  that  any 
doubts  existed  when  the  contract  was  made,  although  the  same 
subject  was  then  in  their  contemplation." 

This  case  establishes  the  principle  that  an  uncertain  interest  in 
the  life  of  the  person  insured  is  sufficient  to  support  and  uphold  a 
policy  in  favor  of  another  for  whose  benefit  it  was  taken.  The 
brother  supported  and  educated  the  sister,  but  he  was  under  no 
legal  obligationB  to  do  so,  and  he  might  have  withdrawn  that 
support  at  any  time. 

In  a  well-considered  case  (The  Trenton  Mui.  Life  A  Fire  Ins. 
Co,  V.  Johnson^  4  Zab.  576)  the  point  has  been  directly  decided, 
that  it  is  not  neoessaxy  for  the  plaintiff  to  prove  an  insurable 
interest  in  the  life  insured,  and  that,  if  any  interest  were  necessary, 
it  need  not  be  such  as  to  constitute  any  direct  claim  upon  the 
insured,  but  it  would  be  sufficient  if  any  indirect  advantage  might 
result  from  the  life. 

There  was  no  statute  in  New  Jersey,  when  this  decision  was 
oiade,  prohibiting  such  insurances,  nor  is  there  any  here.     The 
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iiiBtmmoe  was  not  a  mere  wagering  contract,  and  therefore  cannot 
be  said  to  contravene  any  principle  of  public  policy.  The  plaintiff 
had  an  interest  in  the  life  of  Clark  ;  a  valid  contract  of  marriage 
was  subsisting  between  them.  Had  he  lived  and  violated  the  con- 
tract she  would  have  had  her  action  for  damages.  Had  he  observed 
and  kept  the  same,  then  as  his  wife  she  would  have  been  entitled 
to  support  In  my  opinion  she  had  such  an  interest  as  was  entirely 
sufficient  to  render  the  contract  valid.  The  defense  in  this  case  is 
devoid  of  merit,  and  is  not  creditable  to  the  defendant  making  it 
There  is  no  pretense  that  there  was  any  concealment  of  facts  at 
the  time  of  making  the  contract  Upon  the  facts  there  was  no 
hesitation  in  entering  into  the  agreement  and  obtaining  the 
premium  and  issuing  the  policy.  Had  the  defendant  been  as 
wiUing  to  observe  and  fulfill  its  obligations  as  it  was  to  reoeivB 
preminmSi  then  this  case  would  have  never  occupied  the  time  of 
the  courts. 
'  The  judgment  should  be  afBrmed. 

All  the  judges  oonouiring. 

Judgment  i^fwsi. 


Bauov  t.  St.  Loud  ft  iBoir  MovvTAiir  B.  B.  Oa.»  aiipellaiit^ 

eixcmj 

Jf<(pi(piiiei— wHaii  •  fuesHom  far  HUpurjf, 

la  aa  aetlai  againsl  a  railroad  company  by  a  passenger  to  reoorer  fcr  Um 
BSgUgent  breaking  of  his  arm,  the  eyidenoe 'tended  to  show  that  at  the 
tine  of  the  injury  the  plaiatiir  had  his  arm  onteide  the  oar  window.  HtH 
that  this  was  not  per  m  negligence  in  the  plaintiff,  bnt  iliat  whether  it  oo»- 
ftiibnted  to  the  ii^uy  was  a  question  for  the  Jaiy.    (80$  naU»  p.428.) 

AonoK  to  recover  damages  for  an  injury  reoeived  by  plaintUI 
through  the  alleged  negligence  of  the  defendant 

Drgi&n  S  Drydm,  for  appellant 

OUne,  Jamison  A  Daiyy  for  respondent 

Bwnre,  J.    This  is  an  action  for  damages  for  an  injury  reoeived 
by  the  plaintiff  while  a  passenger  o|i  one  of  defendant's  oan.    The 


MARCH  TEEM,  1873.  419 


Barton  y.  St.  Loais  &  Iron  Mountain  B.  B.  Go. 


eTidence  tended  to  prove  that,  when  in^nred,  the  plaintiff  was  sitting 
in  the  rear  car  of  the  train^  at  or  near  an  open  window,  and  that 
the  injury  to  his  arm  was  caused  by  the  car  coming  in  contact 
with  a  wagon  loaded,  with  a  skiff  among  other  things.  As  to  the 
position  of  his  arm  at  the  time,  whether  inside  or  protuded  out  of 
the  window,  the  eyidence  was  somewhat  conflicting. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  a  motion 
for  a  new  trial  being  overruled,  the  cause  is  brought  to  this  court 
by  appeal. 

The  court  gave  the  following  instructions  to  the  jury  at  the 
instance  of  the  plaintiff. 

First.  If  the  jury  find  that  plaintiff  was  injured  as  charged  in 
the  petition,  while  being  transported  as  a  passenger  in  defendant's 
car  from  the  city  of  St.  Louis  to  the  town  of  Carondelet,  and  that 
it  was  caused  by  the  carelessness  of  defendant's  agents  and  servants 
in  running,  conducting  and  managing  said  car,  or  the  train  to 
which  it  was  attached,  without  any  fault,  misconduct  or  negli- 
gence on  the  part  of  plaintiff  immediately  contributing  thereto, 
then  they  must  find  for  the  plaintiff. 

Second.  Although  plaintiff  may  have  failed  to  exercise  ordinary 
care  and  prudence  while  a  passenger  on  defendant's  car,  which 
may  have  contributed  remotely  to  the  injury  complained  of,  yet,  if 
the  employees  of  defendant  were  guilty  of  negligence  which  was 
the  direct  and  immediate  cause  of  the  injury,  and  might  have 
prevented  it  by  the  exercise  of  prudence  and  care,  the  defendant 
18  liable. 

The  court  refused  to  give  the  following  instructions  asked  by 
defendant 

First.  That  although  the  jury  may  find  from  the  evidence  that 
tiie  plaintiff  while  riding  as  a  passenger  in  defendant's  ear  was 
injured,  by  having  his  arm  broken,  yet  if  they  further  believe,  from 
the  evidence,  tha^t  at  the  time  such  injury  happened  the  plaintiff's 
said  arm  was  by  the  inadvertence  of  the  plaintiff  protruded  through 
and  out  of  the  window  of  the  said  car,  and  that  but  for  his  said 
arm  being  thus  out  of  said  window  the  plaintiff  could  not  and 
would  not  have  received  the  injury  complained  of,  the  veilict 
ahould  bo  for  the  defendant. 

Second.  The  court  instructs  the  jury  that,  although  they  may 
believe,  from  the  evidence,  that  ^he  plaintiff  while  riding  as  a 
jMusenger  in  defendant's  car  was  injured  by  having  his  arm  broken. 
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yet  if  they  farther  believe^  from  the  evidence,  that  at  the  time  such 
injury  happened  plaintiff's  arm  was  by  the  inadvertence  or  care- 
lessness of  plaintiff  protruded  throngh  and  out  of  the  window  of 
said  car,  and  that  plaintiff  was  guilty  of  negligence  in  thus  pla<ung 
his  said  arm,  contributing  directly  to  the  injury  complained  of, 
the  verdict  should  be  for  the  defendant. 

The  court  gave  the  following  instruction,  namely: 

That  although  the  plaintiff  was  injured  by  having  his  arm 
broken,  yet  if,  at  the  time  of  said  injury,  plaintiff  by  negligence  or 
carelessness  had  his  arm  out  of  the  window  of  said  car,  and  that 
such  negligence  or  carelessness  contributed  directly  to  the  happen- 
ing of  such  injury,  the  verdict  should  be  for  the  defendant 

The  principal  question  arises  upon  the  first  instruction  asked  by 
the  defendant,  whether  the  hypothetical  facts  of  that  instruction 
constituted  negligence  in  se  and  barred  a  recovery.  The  instruc- 
tion virtually  assumes  that  it  was  immaterial  in  what  manner  or 
from  what  cause  the  collision  which  produced  the  injury  occurred; 
that  the  protrusion  of  the  arm  of  plaintiff  out  of  the  car- window 
was  negligence,  which  must  defeat  the  action,  if  in  the  language  of 
the  instruction  the  injury  could  not  and  would  not  have  happened 
but  for  this  act  of  the  plaintiff. 

It  also  assumes  that  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendant  or  its  employees;  that  the  fact  of  an  obstruc* 
tion  being  on  or  near  the  track  was  not  to  be  considered  by  the  jury 
in  passing  upon  the  question  of  negligence;  that  the  defendant  had 
no  duty  to  perform  in  keeping  a  lookout  for  obstructions  of  this 
nature ;  that  although  the  engineer  may  have  seen  the  wagon  on  or 
near  the  track  before  the  collision  occurred,  it  was  not  his  duty  to 
stop  the  train,  or  endeavor  to  do  so,  to  avoid  the  danger.  It  also 
assumes  as  immaterial  the  fact  that  the  collision  happened  at  a  place 
on  the  track,  and  under  ciroumstanoes  which  were  not  calculated 
to  excite  any  apprehension  of  danger  in  the  mind  of  a  man  of  ordi- 
nary prudence,  who  was  a  passenger,  and  situated  as  plaintiff  was,  or 
to  call  for  extraordinary  care  on  his  part ;  and  that  no  reasonable 
degree  of  vigilance  could  have  foreseen  or  anticipated  it.  It  alao 
further  assumes  that  the  collision,  sufficient  to  tear  off  the  battings 
from  the  car.  and  also  the  hind  steps  of  the  car,  could  not  have  been 
the  cause  of  the  very  act  of  the  plaintiff,  which  is  imputed  to  him  aa 
oulpable  negligenoe  or  inadvertoioe  ;  that  the  force  could  not  Iiave 
been  applied  to  the  oar  in  such  a  manner  as  to  have  irre^sistibly 
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forced  plAintifPs  arm  outside  of  the  window ;  or  that  it  could  not 
have  been  an  inyoluntary  or  mechanical  moyement,  prompted 
by  an  instinctive  shrinking  from  imminent  danger,  the  nature  of 
which  he  may  have  been  equally  disqualified  at  the  time  to  compre- 
hend or  guard  against. 

All  these  circumstances  were  virtually  excluded  from  the  consid- 
eration of  the  jury  by  the  instruction  ;  and  they  all  had  a  bearing 
directly  or  remotely  on  the  question  of  negligence. 

The  negligence  which  will  prevent  a  recovery  in  such  cases  is 
nothing  more  than  the  absence  of  proper  care ;  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under  similar  circumstances ; 
and  this  question  is  almost  always  more  or  less  affected  by  the 
conduct  of  the  defendant.  A  solution  of  it  is  n|rely  found  in  the 
conduct  of  the  complaining  party  alone. 

Inadvertence  is  not  necessarily  culpable.  It  may  be  so,  or  not, 
according  to  circumstances.  The  instruction  assumes  that  it  was 
culpable  in  the  case  before  us.  Negligence  of  such  a  character  as  to 
defeat  the  action  is  predicated  of  an  act  of  inadvertence,  which,  as 
we  have  seen,  may  have  been  caused  by  the  misconduct  of  the 
defendant,  which  conduct  the  jury,  under  the  instruction,  would 
not  have  been  permitted  to  consider.  The  evidence,  as  already 
observed,  was  conflicting  as  to  the  position  of  plaintiff's  arm  at  the 
time  the  collision  occurred,  and  also  as  to  facts  which  tended  to 
show  negligence  on  the  part  of  the  defendant.  Upon  the  state  of 
facts  just  closed,  the  defendant  insists  that  the  question  of  negli- 
gence should  have  been  taken  from  the  jury,  and  that  the  court 
should  have  declared,  as  a  matter  of  law,  that  if  the  plaintiff's  arm 
was  protruded  through  the  window  by  inadvertence,  and  the  injury 
could  not  have  resulted  but  for  that  act,  there  could  be  no  recovery. 

The  proposition  is  that  the  negligence  is  a  question  for  the  court, 
not  the  jury.  On  this  question  there  is  an  apparent  conflict  of 
authority,  but  it  is  only  apparent,  so  far  as  I  have  seen,  with  few 
exceptions. 

In  the  State  of  Gonnecticut  it  seems  to  have  been  held  in  one 
case  that  negligence  is  so  peculiarly  a  question  of  fact  that  it 
should  be  left  to  the  jury  even  on  a  conceded  state  of  facts.  19 
Conn.  566. 

This,  in  my  view,  is  erroneous.  Whether  it  is  a  question  for  the 
eourt  or  the  jury  must  be  determined  by  the  facts  of  the  particular 
case.    Negligence  is  in  all  cases  in  a  certain  sense  a  question  of  fact 
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for  the  jury  ;  that  is^  it  is  for  the  jury  to  determine  whether  the 
facts  hearing  npon  the  question  exist  or  not.  But  when  the  facts 
are  undisputed,  or  are  so  clearly  proved  as  to  admit  of  no  doubt,  it 
IS  the  duty  of  the  court  to  apply  the  law  without  submitting  the 
question  to  the  jury.  This  inyolyes  no  invasion  of  the  province  ol 
the  jury,  nor  any  infringement  of  their  legitimate  functions,  no 
more  than  when  the  court  passes  upon  a  demurrer  to  the  evidence, 
or  on  monons  for  new  trials  upon  the  ground  of  the  want  of  any 
evidence  to  sustain  the  verdict  of  a  jury. 

In  Keller  v.  T%e  JV.  F.  Cent.  R.  R.  Co.,  24  How.  Pr.  172,  this 
yiew  is  aptly  expressed  by  the  learned  judge,  who  says :  "  When 
the  facts  are  so  clear  and  decided,  that  the  inference  of  negligence 
is  irresistible,  it  is  the  duty  of  the  judge  to  decide  ;  but  when  the 
facts  or  the  inference  to  be  drawn  from  them  are  in  any  degree 
doubtful,  the  only  proper  rule  is  to  submit  the  whole  matter  to  the 
jury,  under  proper  instructions." 

The  only  difficulty  is  in  making  a  practical  application  of  it  to 
the  particular  case.  The  cases  cited  by  counsel  from  Indiana, 
North  Carolina  and  Pennsylvania,  as  I  view  them,  are  not  incon- 
sistent with  this  rule.  There  is  nothing  in  those  cases,  in  my 
opinion,  that  warrants  the  deduction  that  negligence  is  always  a 
question  for  the  court,  and  not  for  the  jury. 

In  the  case  of  Pittsburg  C,  R.  R.  Co.  v.  McClurg,  56  Penn.  St 
300,  the  evidence  was  not  before  the  court,  but  it  appeared  from 
the  record,  that  the  plaintiff,  McOlurg,  while  a  passenger  on 
defendant's  train  of  cars,  suffered  his  elbow  to  project  from  the 
window  of  the  car  in  which  he  was  a  passenger,  and  in  passing  a 
switch  it  came  in  contact  with  a  car  standing  on  the  switch,  and 
was  broken.  The  court  held  upon  the  state  of  facts  as  matter  of 
law,  that  plaintiff  was  guilty  of  a  want  of  due  care  which  would 
prevent  him  from  maintaining  the  action.  The  court  say,  where  a 
traveler  puts  his  elbow  or  an  arm  out  of  a  car- widow  voluntarily, 
foithotU  any  qualifying  circumstances  impelling  him  to  it,  it  must 
be  regarded  as  negligence  in  se,  and  when  that  is  the  state  of  the 
evidence,  it  is  the  duty  of  the  court  to  declare  the  act  negligence 
in  law  I 

In  some  of  the  decisions  of  this  court,  language  is  employed  to 
the  effect,  that  the  question  of  negligence  is  peculiarly  and  exda* 
sively  for  the  jury  ;  but  such  language  must  be  interrupted  in  view 
of  the  facts  of  the  case,  as  they  affect  that  question  —  not  as  legal 
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propoBitionB  of  uniTeraal  application.  There  is  an  exception,  how- 
ever, in  the  case  of  HueUenkamp  v.  The  Citizens^  Railway  Co,,  34 
Mo.  54.  The  learned  jndge  says,  in  delivering  the  opinion  of  a 
majority  of  the  ooort :  **  A  court  cannot  direct  a  jury  that  such 
or  such  supposed  facts  show  negligence,  or  that  such  other  supposed 
facts  do  not  show  negligence.''  The  proposition  here  asserted  is, 
that  upon  no  state  of  facts  is  it  the  right  or  province  of  the  court 
to  apply  the  law,  or  pronounce  the  legal  effects  of  facts  affecting 
that  question,  however  clearly  proved,  or  even  if  they  were  undis- 
puted. Such  a  proposition  as  we  have  endeavored  to  show  is 
untenable. 

The  case  of  Devitt  v.  The  Pacific  R.  R.  Co.,  50  Mo.  302,  is  not 
in  conflict  with  the  rule  above  stated.  The  facts  in  that  case, 
affecting  the  question  of  negligence  of  the  deceased  —  who  was  an 
employee  at  the  time  of  the  company  —  were  undisputed ;  and  the 
court  held  that  it  was  a  proper  case,  therefore,  for  instructing  the 
jury,  that  certain  enumerated  facts,  which  unlike  the  case  at  bar 
were  oS  the  facts,  if  found  to  exist,  constituted  such  contributory 
negligence  as  would  prevent  a  recovery ;  and  properly  held  the 
refusal  to  give  such  tku  instruction  erroneous  ;  there  being  no  doubt 
as  to  the  facts,  nor  as  to  the  inference  to  be  drawn  from  them,  it 
was  the  duty  of  the  court  to  declare  their  legal  effect. 

The  instructions  given  by  the  court,  taken  together,  present  the 
law  applicable  to  the  case  very  fully  and  clearly. 

The  only  remaining  point  is  the  refusal  of  the  court  to  give  an 
instruction  in  the  nature  of  a  demurrer  to  the  evidence  at  the  close 
of  plaintiff's  testimony.  In  this  the  court  committed  no  error. 
The  evidence  adduced  by  the  plaintiff  showed  that  the  injury  to 
his  arm  was  caused  by  a  collision  of  the  car  with  a  wagon  and  skiff 
near  the  track,  in  the  manner  already  described,  and  that  the 
engineer  could  have  seen  this  obstruction  at  the  distance  of  some 
two  hundred  yards ;  that  no  warning  was  given  by  him  to  put  on 
the  brakes,  and  that  the  train  might  have  been  '^broken  up,"  or 
stopped  by  the  time  it  reached  the  obstruction. 

Upon  this  state  of  facts  the  court  properly  refused  to  give  the 
instructions  asked. 

The  other  judges  concur.  Judgment  affirmed. 

VotB.— Id  CMtago  A  AUon  RaOnad  Cb.  t.  Pondrom,  9  Am.  Rep.  806  (51  UL  9U^  tiM 
Bupi^euie  Oouft  of  minoiimiiuier  the  rule  In  that  State  as  to  oompantiTe  negUgeiioe,  held  a 
nflroad  liable  for  tapury  to  a  paa§enger*s  arm,  although  the  ai^ii  was  projected  from  a  cat 
wfadom,    80  *oompaiij  was  held  liable  under  lilce  drcnmstanoes  io  Speneer  t.  MUwaukea, 
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fCd.,ilallr«ad  Oo^  17  Wbk  487,  tlie  opinloii  in  whidi  cam  oonaiden  the  goegWon  wftb  great 
aUUty.  To  tbe  ooutniy  is  Holbraok  t.  UUoa  A  Sehaneefadv BoilnNKl  Od.,  12M.  7.886; 
Tbdd  T.  Old  Q)IonvBaaroadOoM8Al]en,18,aiid7id.807;  PCttebtwv'^  ctc^ ISaArvad  Cb. t. 
WeOhMU  WPaniL  hi  9M;  JncH(inafNilto»  e(«.,  BoCroad  Oo.  ▼.  AutTMr^ord,  98 Ind.  8B;  XoiHii- 
eOte  BaOroad  Oo.  ▼•  I40Mii0i^  5  Biuh,  1;  and  PtftaburvTi,  «Ce. JbtOrocMf  Gb. ▼.^ndmoi» 
rMxntly  decided  in  tlie  Court  of  Appeals  of  Haiylaad  bat  not  yet  reported;  TOftr  t.  Abrt^ 
ent  JBdOroadCiBn  M  N.  J.  Law  Bepi  ISQ;  see  WkarUm  on  Nsf^  I  881;  SlMarm.  Jb  Bedt  on 


Bbothmbs  t.  Oabitxb,  appelknt. 

(tt  Mo.  878J 

Mulmr  mud  MrvMtl— tfoWMty  ^  flMMltfrfoMrMfK/or  negligm^6€  <gf  aasifrsaul— » 

«i^>»riii<«tdgii<  nd<  d#  •gf'Mitt. 

▲  saperintandent  who  has  entire  oontrol  of  anj  work,  with  power  to  emplo/ 
and  diaehaTge  workmen  and  to  provide  and  remoTe  material,  is  not  a  fellow- 
semmt  ii^khin  the  meaning  of  the  rule  that «  master  is  not  liable  for  injaries 
to  A  Berrsnt,  oansed  by  the  negligence  of  aeo-serrant ;  and  for  the  negligpnee 
of  sneh  saperlntendent,  occasioning  injury  to  an  employee,  the  master  is 
liable. 

AonoK  for  damages  for  injuries  receiyed  by  the  plaintiil  while  in 
the  employ  of  the  defendants.     The  opinion  states  the 


Lackland,  Martin  A  Laetkmd  and  Drydm  A  Drydm,  for  appel- 
lants. 

Stewart  A  Wietingy  for  respondent. 

WAOKBBy  J.  This  was  an  action  for  damages  reoeived  by  the 
plaintiff  whfle  in  the  employ  of  defendants  in  the  constmotion  of 
a  bridge  across  the  Aux  Vasse  riyer^  in  the  county  of  Oatlaway, 
Missouri^  for  the  Fulton  and  Jefferson  Branch  of  the  Louisiana 
and  Missouri  railroad.  The  material  averment  in  the  petition  is^ 
that  while  the  plaintiff  was  at  work  on  the  bridge,  one  span  fell, 
and  plaintiff  was  precipitated  a  distance  of  seyenty-three  feet  upon 
the  rock  and  debris  beneath,  and  was  thereby  seriously  injured. 

The  cause  of  the  falling  of  this  span  of  the  bridge  is  alleged  to 
have  been  the  insufficiency  in  amount  and  quality  of  the  hraoingi 
and  false  work  used  in  the  construction  of  the  span,  that  defendanta 
failed  to  furnish  proper  and  sufficient  material  for  the  erection  of 


\ 
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liid  strnctiirey  and  because  of  the  remoyal  by  defendants  of  sup- 
ports and  braoingB^  which  had  been  famished  for  this  purpose,  to 
make  the  stmcture  safe  and  secure  during  its  construction ;  and 
that  defendants  well  knew  of  the  insecure  condition  of  the  structure 
and  of  the  deficiency  and  insufficiency  of  the  materials  furnished 
for  the  same  and  of  the  dangerous  condition  of  the  structure,  and 
that  in  consequence  of  defendants'  negligence  and  recklessness  in 
and  about  the  premises,  plaintiff  was  injured,  etc. 

The  plaintiff  gaye  eyidence  strongly  tending  to  proye  his  ayer- 
ments. 

It  appears  that  defendants  did  not  personally  haye  charge  of  the 
work,  and  what  they  knew  of  its  character  and  condition  was  from 
being  about  it  occasionally  during  its  progress. 

They  did  not  attend  personally  to  the  purchase  and  collection  of 
materials^  or  to  directing  the  construction.  The  former  duties 
were  committed  to  the  superintendent,  Oraham,  and  the  latter  to 
the  foreman,  Logan. 

The  jniy  rendered  a  yerdict  for  the  plaintiff,  and  as  there  was 
ample  eyidence  to  support  it,  of  course  this  court  will  not  interfere, 
unless  they  were  misled  by  wrong  instructions. 

The  instruction  giyen  for  both  parties,  taken  together,  fairly  j  re- 
sented the  law,  and  the  second  instruction  giyen  for  the  plaintiff  is 
the  only  one  that  is  seriously  complained  of  here.  That  instruction 
is  as  follows  :  ''If  the  jury  find  from  the  eyidence  that  one  John 
Graham  was  the  superintendent  for  defendants  of  the  work  on  the 
bridge  in  question,  and  as  such  had  entire  control  and  charge 
thereof,  witii  power  to  employ  and  discharge  hands,  and  to  proyide 
and  remoye  material,  and  that  the  said  Oraham  was  the  representa- 
tire  of  the  defendants  in  the  construction  of  said  bridge,  and 
that  plaintiff  was  subject  to  his  orders  and  directions,  the  jury  are 
instructed  that  said  Oraham  was  not  a  fellow-seryant  with  the 
plaintiff,  and  that  his  acts  and  conduct  in  connection  with  said 
bridge  were  and  are  the  acts  and  conduct  of  defendants  so  far  as 
this  case  is  concerned." 

The  other  instructions  essentially  lay  down  the  law  as  it  was 
declared  by  this  court  in  the  case  of  OUson  y.  Pacific  Railroad  Co. , 
46  Mo.  163,  that  where  injuries  to  a  seryant  were  owing  to  improper 
or  defeotiye  machinery  or  appliances  used  in  the  prosecution  of  the 
work  —  the  condition  of  which,  by  reasonable  and  ordinary  care 
and  prudence,  the  master  might  know —  and  not  to  the  lack  of  care 
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and  prudence  in  the  servant,  the  master  would  be  liable.  That  the 
legal  implication  was,  that  the  employer  would  adopt  suitable 
instruments  and  means  with  which  to  carry  on  his  business,  and  if 
he  failed  to  do  so  he  was  guilty  of  a  breach  of  duty  under  his  con* 
tract,  for  the  consequences  of  which,  in  justice  and  sound  reason, 
he  would  be  resj>onsibIe. 

In  that  case  we  also  held,  affirming  the  cases  of  McDennott  v. 
Pacific  Railroad  Co,^  30  Mo.  115,  and  Rohlxick  v.  Pacific  Railroati 
Co,,  43  id.  187,  that  where  injuries  to  servants  or  workmen 
happen  through  the  negligence,  misfeasance  or  misconduct  of  a 
fellow-servant,  no  action  therefor  can  be  maintained  against  the 
master,  unless  the  fellow-servant  is  not  possessed  of  the  ordinary 
skill  and  capacity  in  the  business  intrusted  to  him;  and  unless  his 
employment  is  attributable  to  the  want  of  ordinary  care  on  the  part 
of  the  master. 

The  question  then  is,  if  Oraham  was  defendants'  superintendent 
and  had  entire  control  of  the  work,  with  power  to  employ  or  dis- 
charge hands  and  to  provide  and  remove  material,  whether  he  was  a 
fellow-servant  within  the  meaning  of  the  term.  If  a  workman  or 
servant  is  to  work  in  conjunction  with  others,  he  must  know  that 
the  carelessness  of  one  of  his  fellow-servants  may  be  productive  of 
injury  to  himself,  and  he  must  know  that  neither  care  nor  dili* 
gence  by  the  master  can  prevent  the  want  of  due  care  and  caution 
on  the  part  of  his  fellow-servants.  The  servant  on  entering  upon 
tlie  employment  is  supposed  to  know  and  assume  this  risk.  But 
does  he  risk  the  carelessness  and  negligence  of  those  placed  over 
him,  in  the  selection  of  suitable  materials,  machinery  and  the  appli- 
ances incident  to  the  employment  ? 

Ue  acts  in  subordination.  His  simple  duty  is  obedience.  He  has 
no  means  or  opportunity  of  knowing  whether  the  articles  furnished 
are  safe,  and  has  to  rely  on  the  judgment  of  his  superiors. 

If  the  master  in  person  superintends  the  work,  then  there  is  no 
controversy  or  dispute  as  to  where  the  responsibility  belongs. 

If  the  master  deputes  the  superintending  control  of  the  work, 
with  the  power  to  employ  and  discharge  hands,  and  purchase  and 
remove  materials,  to  an  agent,  then  the  master  acts  through  the 
agent  and  the  agent  becomes  the  master.  The  duties  are  the 
duties  of  the  master,  and  he  cannot  evade  the  responsibilities  which 
are  incident  and  cling  to  them  by  their  delegation  to  another. 
When  the  master  appoints  some  other  person  to  perform   these 


MABOH  TERM,  1873.  427 


Ckpe  Olmdaaa  t.  Bilej. 


dntiei,  then  the  appointee  represents  the  master,  and  though  in 
iheir  performance  he  may  be  and  is  a  servant  to  the  master,  yet,  in 
those  respects  he  is  not  a  co-servant,  a  oo-laborer,  a  co-employee,  in 
the  common  acceptation  of  those  terms* 

He  is  an  agent  and  stands  instead  of  the  principal,  and  is  not  a 
feliow»seryant  within  the  meaning  of  the  rule  as  applied  to  laborerv 
and  workmen.  His  acts  are  the  acts  of  a  master  and  superior, 
and  the  servants  are  bound  to  use  whatever  materials,  machinery, 
apparatus  or  appliances  he  may  see  fit  to  provide  for  them.  This 
question  was  carefully  considered  in  the  case  of  Harper  v.  Indianap^ 
4ilU  &  S^.  Lwis  Railroad  Co.^  47  Mo.  567,  and  decided  in  accord* 
ance  with  the  doctrines  above  announced.  In  any  view  which  I 
am  able  to  take  of  the  subject,  I  think  that  the  instruction  was 
right  and  that  the  judgment  should  be  afiSrmed. 

Judgment  affirmed. 


Oapi  Oibabdbau,  appellant,  v.  Bilbt. 

(»  Mo.  494.) 

BkHuU — omi$tion  of  formal  enacting  elau$e. 

A  Stale  eoutitatloii  provided  that  statates  should  he  preceded  bj  the  formi] 
eoaeting  elaufe,  "  Be  It  enacted/'  etc.  3M^  that  the  proviaion  was  dlrool- 
017  mereljT,  aod  that  the  omlflsion  of  aaeh  clause  did  not  invalidate  a 
•tatata. 

Pritiok  by  the  city  of  Gape  Girardeau.     The  opinion  states  the 


Lewis  Brown,  for  appellant. 

Louis  Hotick,  for  respondent. 

Wagnbb,  J.  The  plaintiff's  petition  all^^ed  an  act  of  incorpora- 
tion investing  plaintiff  with  power  to  sue.  A  demurrer  was  inter- 
posed and  sustained,  and  the  important  question  that  arises  in 
the  case  is  the  validity  of  the  act  of  the  legislative  inoorpoimting 

the  plaintiff  as  a  city. 
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The  objection  taken  is  that  there  is  no  enacting  clause  to  the 
law,  and  it  is  contended  that  this  omission  renders  it  wholly  invalid. 
The  constitution  of  this  State  (art  4,  §  26)  declares  that  the  style 
of  the  laws  of  this  State  shall  be  :  ''  Be  it  enacted  by  the  Oeneral 
Assembly  of  the  State  of  Missouri  as  follows  :"  and  we  are  now  to 
determine  whether  the  provision  is  imperative  or  directory  only. 
There  is  no  doubt  as  to  the  regular  passage  of  the  act,  its  approval 
by  the  governor,  and  its  publication  by  the  authority  of  the  State. 

In  the  early  period  of  English  history  there  was  no  fixed  and 
certain  style  adopted  in  the  passage  of  laws.  It  shifted  and  took 
different  shapes  in  different  reigns.  But  the  most  of  the  American 
States,  when  they  entered  upon  a  new  order  of  things,  adopted  a 
style  which  they  declared  should  be  pursued. 

The  question  is  not  one  of  construction,  for  the  language  of  the 
constitution  is  clear  and  explicit,  but  simply  one  of  application. 
How  is  this  particular  provision  to  be  applied,  and  what  shall  be 
the  consequence  of  a  disobedience  of  its  directions? 

If  the  provision  is  to  be  held  as  directory  only,  and  not  manda- 
tory, the  rule  is  that  it  may  be  disregarded  without  rendering  the 
act  void.  The  rule  declared  by  Lord  Mansfield  in  Rex  v.  LoxdaUf 
1  Burr,  447,  that  "  there  is  a  known  distinction  between  circum- 
stances which  are  of  the  essence  of  a  thing  required  to  be  done  by 
an  act  of  parliament,  and  clauses  merely  directory,"  has  been  fol- 
lowed by  a  long  train  of  cases,  and  is  now  universally  recognized. 
And  where  the  language  used  does  not  import  that  it  is  of  sub- 
stance, the  clauses  of  a  law  directing  its  observance  are  regarded 
as  directory  simply,  for  that  is  directory  which  is  not  of  the  essence 
of  the  thing  to  be  done. 

In  the  case  of  The  Pacific  R,  R,  Co.  v.  7%«  Governor,  23  Mo. 
353,  which  was  an  application  for  a  mandamus  to  the  governor, 
requiring  him  to  issue  the  bonds  of  the  State  to  a  railroad  company^ 
under  a  law  alleged  by  him  to  have  been  passed  by  the  legislaturt 
over  his  veto,  without  the  observance  of  the  forms  prescribed  by 
the  constitution,  this  court  held  that,  notwithstanding  the  consti- 
tutional  forms  were  not  complied  with,  still  the  law  was  not  void. 
In  the  opinion  it  is  said  :  "  The  course  required  to  be  observed  in 
the  performance  of  an  act  is  not  always  of  its  essence  or  vitality. 
When  an  act  is  directed  to  be  done  in  a  particular  way,  the  direc- 
tion may  be  merely  directory — that  is,  it  is  not  of  the  essence  .of 
the  act,  but  the  act  may  stand  in  law,  notwithstanding  the  direction 
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was  not  strictly  obserred.  This  is  a  familiar  principle.  *  *  *  * 
All  we  design  to  hold  is  that  there  are  forms  to  be  obseryed  in  the 
enactment  of  laws  ;  that  the  members  of  the  legislature  are  sworn 
to  observe  those  forms,  and  yet,  if  they  are  violated,  the  consti- 
tution never  intended  that  their  acts  should  be  void." 

The  constitution  uses  the  same  language  that  it  has  employed 
in  reference  to  the  style  of  laws  when  it  speaks  of  writs  and  process, 
and  declares  that  they  shall  run  in  the  name  of  the  State,  yet  this 
clause  has  always  been  held  to  be  directory.  Davis  v.  Wood,  7  Mo. 
166;  Jump  v.  Baiton,  35  id.  196;  Doan  et  al.  v.  BoUy  ^  al.,  88  id. 
450. 

The  very  question  presented  arose  in  a  case  in  Maryland.  The 
constitution  in  that  State  is  the  same  as  ours  in  regard  to  the  style 
of  laws.  A  law  was  there  passed  omitting  the  required  style,  and 
it  was  decided  that  the  constitutional  provision  was  directory  only 
and  not  mandatory,  and  tliat  the  omission  of  the  enacting  clause 
did  not  render  the  act  unconstitutional  and  void.  McPherson  v. 
Leonardf  29  Md.  377.  So  in  Mississippi,  it  is  held  that  the  pro- 
vision is  directory,  and  that  it  is  not  essential  that  there  should  be 
a  literal  adherence  to  the  formula  of  words  prescribed  by  the  con- 
stitution, but  that  the  acts  need  only  show  the  authority  by  which 
they  were  adopted,  and  that  it  was  the  intention  of  the  legislalar:< 
that  they  should  have  the  effect  of  laws.  Swain  v.  Buck,  40  Miss. 
268. 

After  a  diligent  search  I  have  failed  to  find  any  case  holding  that 
a  law  was  unconstitutional  or  void  on  account  of  an  omitted  or 
imperfect  enacting  clause. 

The  enacting  clause  is  certainly  not  of  the  essence  of  the  law. 
It  furnishes  no  aid  in  its  construction,  and  its  provisions  are  ai 
clear  and  intelligible  without  it  as  they  are  with  it  It  is  not 
material  in  indicating  by  what  authority  the  law  was  enacted,  for, 
being  passed  in  due  form  by  both  houses  of  the  legislature  and 
properly  approved  by  the  governor,  with  no  allegation  of  suspicion 
Attached  to  it,  it  comes  before  the  courts  bearing  sufficient  evidence 
that  it  is  really  and  truly  a  law. 

To  hold  that  a  law  supported  by  these  sanctions  was  not  valid, 
because  certain  formal  and  immaterial  words  were  omitted,  would 
be  sacrificing  substance  to  mere  form,  which  I  think  the  court  is 
oot  justified  in  doing. 

Aside  from  these  views,  the  act  we  are  now  considering  does  not 


430  MISSOUBI, 


Sheffield  t.  Bahner. 


pretend  to  be  an  original  act  It  is  to  redaoe  the  law  inoorporattng 
the  plaintiff  and  the  seyeral  acta  amendatory  thereof  into  one. 
The  reyision  of  a  law  does  not  have  the  effect  of  making  the  reviflod 
law  entirely  original,  so  as  to  be  constmed  as  though  none  of  its 
proYisions  had  effect  but  from  the  date  of  the  revised  law. 

When  a  former  proyision  is  continued  in  a  revised  law,  it  operates 
only  as  a  continuance  of  its  existence,  and  not  as  an  original  act. 
8t.  Louis  V.  Alexander y  ^  Mo.  309.  The  court,  therefore,  I 
think,  erred  in  holding  the  act  of  incorporation  set  out  in  the  peti- 
tion invalid.  The  other  questions  raised  in  regard  to  the  ordi- 
nances cannot  be  decided  upon  demurrer,  if  they  are  objectionable; 
the  objection  must  be  raised  by  answer. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 

The  other  judges  oonoor. 

Jwigmmi 


BntfiUD^  appelliat,  ▼•Bauodu 

«IIIa«IU 
QeeiiiMue^^fff  iiMeeHtetti^etU  la  Atfidaif  ptipet^^fdokKiief^  ef  Isii  imI  I#  I# 


nslntlft  eoBtnsted  to  puUlsh  as  advotlseiiieni  in  the  waeklj  (8aiida7)«dl«lo» 
of  their  paper  i6r  a  year.  RM^  that  aa  It  did  not  appear,  and  was  nol  la 
ba  presumed,  that  the  enntraet  eoatemplated  aaj  labor  to  be  done  en  0a» 
day.  It  most  be  held  to  be  valid. 

Aono  V  on  a  oontraot    The  opinion  states  the  caasb 

AmM  M.  Thofjfeit^  for  appellant 
He/roAie  D.  Wood^  for  reqKmdenii. 

This  was  a  oontrMt  for  the  sale  d  nerohandiaa  on  Saadm; 
AniliT.  WUoox,  S4  N.  Y.  868. 

VoBixs,  J.    This  action  was  brought  before  a  justice  of  ths 
peace.     The  action  was  founded  on  the  following  agreement : 
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**  St.  Louis,  November  %Uh,  1868, 

**  Wo  agree  to  pay  Sheffield,  Eaton  &  Stone,  publishers  St.  Jjouis 

Heme  Journaly  five  dollars  per  issue  for  publishing  a  one  hundred 

(1-3  column)  line  advertisement  for  us  in  their  weekly  (Sunday) 

edition  every  Sunday  lor  one  year ;  said  advertisement  to  be  changed 

at  our  option. 

"BalmbrA  Wbbbb." 

The  plaintiffs  rcoovered  a  judgment  before  the  justice  for 
$155 ;  from  this  judgment  defendants  appealed  to  the  St.  Ijouis 
Circuit  Court  In  tlie  Circuit  Court  at  special  term  defendants 
recovered  a  judgment,  and  from  this  last  judgment  the  plaintiffs 
api)ealed  to  the  general  term,  where  the  judgment  was  affirmed, 
and  tlio  plaintiffs  api)ealed  to  this  court. 

It  a])pcars  from  the  bill  of  exceptions,  that  on  the  trial  before 
the  Bi^ecial  term  of  tlio  Circuit  Court  plaintiffs  read  in  evidence  the 
agreement  hereinbefore  set  forth,  and  then  gave  oral  evidence 
tending. to  show  that  plaintiffs  were  partners  in  business  under 
the  name  of  Sheffield  &  Stone  at  the  commencement  of  the  suit; 
that  after  the  contract  read  in  endcuce  was  executed,  and  prior  ti> 
the  suit,  Mr.  Eaton  sold  all  his  interest  in  the  firm  of  Sheffieldf 
Eaton  &  Stone  to  plaintiffs ;  that  the  advertisement  mentioned  it. 
the  contract  was  published  for  one  year  frum  and  after  November 
28,  1808,  in  the  Sunday  edition  of  tlie  Su  Liouis  Home  Journal; 
that . thirty-one  publications  of  said  advcrtiaemeht,  from  and  after 
April  17,*  18G9,  remained  unpaid  for,  amounting  to  $155.  The 
eTi«lence  tended  to  show  that  the  advertisement  was  paid  for  up  to 
April  17,  1809 ;  that  at  that  day  plaintiffs  were  oixlered  to  sus- 
pend the  advertisement;  that  sometime  prior  to  April  17,  1869, 
defendants  had  orderetl  a  change  to  be  made  in  the  advertisement, 
which  change  plain  tills  did  not  make  for  the  8]>ace  of  one  or  two 
weeks,  but  afterward  made,  and  continued  to  publish  the  adver- 
tisement as  changed  until  the  expiration  of  the  year ;  that  at  the 
date  of  the  contract  two  editions  of  the  Hwne  Jouriwi  were  pub- 
lished, one  edition  was  dated  on  Sunday,  the  other  on  Saturday; 
that,  except  as  to  the  date,  the  eilitions  were  identical,  but  each  was 
funiishcd  to  a  different  list  of  subscribers;  that  both  editions  were 
published  on  Saturday  afternoon,  and  mailed  on  that  day  to  sub* 
ecribors  ;  that  copies  of  the  Sunday  edition  were  sold  to  subscribor^i 
cm  Sunday  morning  at  plaintiff's  office.    Further  proof  was  offeree  1 
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to  proTe  that  in  Jannary  or  February^  1869,  the  two  editions  were 
consolidated,  bat  the  paper  retained  the  same  name  and  appear- 
ance, was  printed  and  mailed  on  the  same  day  as  before,  and  was 
•old  on  Sunday  morning  as  before ;  that  the  thirty-one  publications 
sued  for  were  inserted  in  the  consolidated  edition,  which  was  dated 
on  Saturday;  that  plaintiffs  failure  to  make  immediate  change  in 
the  advertisement  desired  by  the  defendant  was  occasioned  by  the 
wood-cut  furnished  by  the  defendants  being  too  wide  for  the 
columns  of  the  paper;  that  the  change  was  made  as  soon  as  the 
wood-cut  was  cut  down  to  fit  the  press  ;  that  all  of  the  work  per- 
formed on  the  paper  was  done  on  week  days.  The  evidence  also 
tended  to  prove  that  the  plaintiffs  were  notified  to  suspend  the 
advertisement  shortly  after  plaintiffs  had  neglected  to  make  the 
change  in  the  advertisement  as  directed;  that  the  defendants  knew 
nothing  about  the  consolidation  of  the  Saturday  and  Sunday  edi* 
tions,  until  the  trial  of  this  case. 

The  court,  at  the  oloee  of  the  evidence,  at  the  request  of  the 
plaintiffs,  declared  the  law  to  be  as  follows: 

**  If  the  court  find  from  the  evidence  that,  after  the  consolida- 
tion of  the  two  issues  of  the  Weekly  Home  Journal,  the  defendants' 
advertisement  was  retained  and  published  in  such  consolidated 
issue,  therefore  known  as  the  Sunday  edition,  retained  the  same 
appearance,  character  and  name,  and  was  mailed  to  the  same  sub- 
scribers, and  sold  on  the  same  days  as  before  such  consolidation  ; 
that  is  to  say,  if  the  court  find  that  the  consolidation  amounted 
simply  to  the  consolidation  of  the  two  lists  of  subscribers,  and 
altwing  the  date  one  day,  without  changing  the  name  or  time  of 
publication  of  such  paper,  then  such  consolidation  and  publication 
of  the  advertisement  in  such  consolidated  issue  was  not  a  violation 
of  the  contract  in  evidence." 

The  court,  at  the  request  of  the  defendants,  declared  the  law  to 
be  as  follows: 

**  If  the  court  believe,  from  the  evidence,  that,  by  the  terms  of 
the  contract  sued  upon,  the  plaintiff  agreed  to  publish  advertise- 
ment in  a  newspaper  of  this  State  to  be  issued,  sold,  or  droulated 
upon  Sunday,  the  plaintiff  is  not  entitled  to  recover.'' 

To  the  giving  of  this  instruction  the  plaintiffs  at  the  time 
excepted.  The  court  having  found  for  the  defendant^  plaintiff  in 
due  time  filed  his  motion  for  a  new  trial,  stating  as  grounds  for 
siiid  motion  that  the  court  erred  in  making  the  declaration  of  law 
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At  the  request  of  the  defendant,  and  in  giving  judgment  ror  tne 
defendant,  and  other  causes.  This  motion  being  OTermled,  they 
again  excepted,  and  the  cause  is  here  to  be  reviewed. 

It  is  insisted  by  the  respondent  in  this  court,  that  the  contract 
sued  on  is  void,  being  in  violation  of  the  32d  and  35th  sections  of 
Wagner's  Statutes,  page  504.  It  is  contended,  that  by  the  con- 
tract the  appellant  agrees  to  violate  said  statute,  and  to  do  the  acts 
prohibited  thereby,  and  that  the  same  cannot,  therefore,  be  enforced 
by  the  law.  There  is  no  doubt  but  that,  if  the  plaintiff  has 
agreed  to  do  any  thing  by  the  contract,  which  is  prohibited  by  the 
law,  and  particularly  where  there  is  a  penalty  affixed  to  the  doing 
of  the  act,  the  contract  would  be  void,  and  no  recovery  could  be 
had  thereon  ;  but  the  question  is,  did  the  contract  sued  on  require 
or  contemplate  the  doing  of  an  illegal  act.  The  act  referred  to  is 
as  follows  : 

*^  §  32.  Every  person,  who  shall  either  labor  himself,  or  compel 
or  permit  his  apprentices  or  servants,  or  any  other  person  under  hia 
charge  or  control,  to  labor,  or  perform  any  work  other  than  the 
household  offices  of  daily  necessity  or  charity,  on  the  first  day  of 
the  week,  commonly  called  Sunday,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  fined  not  exceeding  fifty  dollars. 

^'35.  Every  person,  who  shall  expose  for  sale  any  goods,  wares 
or  merchandise,  or  shall  keep  open  any  ale  or  porter-house,  grocery 
or  tippling  shop,  etc.,  on  the  first  day  of  the  week,  commonly  called 
Sunday,  shall,  on  conviction,  be  adjudged  guiliy  of  a  misde- 
meanor and  fined  not  exceeding  fifty  dollars.'' 

The  contract  sued  on  does  not  require  the  plaintifls,  eifher 
expressly  or  by  any  necessary  inference,  to  violate  this  statute.  It 
is  not  required  that  an  hour's  work  shall  be  performed  on  Sunday. 
The  advertisement  is  required  to  be  published  in  the  weekly  (Sun* 
day)  edition  of  the  paper  every  Sunday.  Now  this  may  all  be 
done,  and  the  contract  be  completely  performed,  without  violating 
the  law  by  performing  labor  on  Sunday  in  the  least  degree,  and  if 
the  contract  can  be  performed  without  any  violation  of  law,  then 
it  is  only  a  natural  and  legal  presumption  that  it  will  be  so  per- 
formed, or  at  least  there  is  no  legal  presumption  that  it  will  not  be 
so  perfoimed,  and  in  fact  the  evidence  in  this  case  shows,  that  the 
work  in  getting  up,  printing,  and  mailing,  of  the  Sunday  edition 
was  always  done  on  Saturday,  so  that  the  32d  section  of  the  statute 
need  not  be  violated  by  the  performance  of  the  contract  unless  it 
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would  be  anlawfnl  to  place  the  papers  where  sabseribers  ooiild 
g(^t  and  read  them  on  Sundays,  which  I  suppose  will  not  be  pre* 
tended. 

But  it  is  contended  that  the  evidence  shows  that  papers  of  thin 
edition  of  the  paper  were  sold  on  Sunday ;  and  that  such  sale  of 
the  paper  at  the  office  of  the  plaintifEs  was  in  violation  of  the  35th 
section  of  the  statute  above  set  forth.  I  will  not  stop  to  inquire 
whether  such  sale  of  newspapers  comes  within  the  prohibitions 
contained  in  the  statute  or  not.  It  is  enough  for  the  present 
purpose  to  see  that,  by  the  terms  of  the  contract,  no  such  sale  is 
required  by  the  plaintiffs,  or  even  remotely  referred  to.  No  one, 
after  looking  over  this  contract,  will  say  that  the  plaintiffs  could 
not  completely  perform  the  contract,  on  their  part,  without  ever 
selling  a  single  paper,  either  on  Sunday  or  any  other  day ;  all  that 
13  contemplated  by  the  contract  is,  that  the  advertisement  shall  be 
published  in  the  paper  and  sent  to  the  subscribers  thereto.  From 
this  view  of  the  case  it  will  be  seen  that  there  is  no  evidence  in  the 
case  upon  which  any  instruction  on  the  subject  could  be  predicated* 
The  contract  does  not  admit  of  such  a  construction.  The  instruc- 
tion says,  that  *'  if  the  court  believes,  from  the  evidence,  that,  by 
the  terms  of  the  contract  sued  on,  the  plaintiff  agreed,"  et<L 
Wlittt  evidence  the  court  refers  to,  by  which  it  is  to  believe  that 
the  terms  of  the  contract  are  one  way  or  the  other,  it  is  difficult  to 
gay.  Surely  the  contract  itself  is  the  best  evidence  of  its  terms, 
and  when  we  refer  to  it  there  is  nothing  in  it  to  justify  such  a 
declaration  of  law.  It  seems  that  the  case  has  been  tried  on  an 
entire  misconstruction  of  the  contract.  It  is  not,  therefore,  neces- 
sary to  notice  any  further  point  in  the  case,  but,  for  the  reason 
aforesaid,  the  judgment  ought  to  be  reversed. 

Judge  Wagner  absent.  The  other  judges  oncnrring,  the  judg- 
■sent  18  reversed,  and  the  case  remanded. 
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Fddj>  t.  Qixbq,  dppellaiLl 

|Mlf6.0L) 

Ahmmmbm^^miI  tffltsitftfd  without  otmUm  hoina  noHMtf «» oomI  otilltfpllw  i* 

JUlhlank. 

A  deed  wm  exeeated  with  a  blank  left  therein  for  the  name  of  the  grantee^ 
and  in  that  condition  placed  in  the  hands  of  an  agent,  with  yerbal  anthoritj 
to  fill  the  blank.  The  agent  did  fill  the  blank  with  the  name  of  a  grantee 
in  the  absence  of  the  grantor  and  deliyered  the  deed*  Hddt  that  the  deed 
was  Talid.    (8m  note,  p.  489.) 


AoTioif  for  money.    The  opinion  states  the 

'P.  E.  Bland,  for  appellant.  The  agent  had  not  power  to  fill 
the  blank  without  anthority  under  seal.  Htbblewhite  t.  McMorine, 
6  M.  &  W.  213;  1  Oreenl.  on  Ev.,  §  568;  Starkie  on  Et.  (Sharew. 
ed.)  456^  note  m;  2  Pars,  on  Oont.  723;  Cross  v.  The  State  Bank, 
5 Kke,  631;  CHlbert  v.  AntJiony,  1  Yerg.  69;  Wynny.  The  Oovemor, 
id.  149;  Lochharty.  Roberts,  3  Bibb,  361;  Bank  of  Limestone  v. 
Peniek,  5  Monroe,  25;  Harrison  t.  Tieman,  4  Band.  179;  Byers 
V.  McClannahan,  6  Gill.  &  Johns.  253;  Perminter  y.  McDaniel,  2 
Hill,  267;  Davenport  v.  Slight,  1  Dev.  &  Bat  381;  McKee  v.  Hicks, 
2  Dev.  379;  Ayres  ▼.  Harness,  1  Ohio,  173;  Pigofs  Case,  11  Conn. 
27;  Starr  v.  Lyon,  5  id.  540. 

R.  E.  Rombauer,  for  respondent  The  deed  being  perfect  and 
complete  before  its  delivery,  it  was  valid.  Duncan  v.  Hodges,  4 
McCord,  239;  Inhabitants  v.  Huntress,  53  Me.  90;  McDonald  v. 
Eggleston,  26  Vt.  161 ;  Speaker  v.  United  States,  9  Oranch,  26; 
Drury  v.  Foster,  2  Wall.  33. 

YoRiES,  J.  The  plaintiff  was  the  owner  of  certain  lots  in  the 
city  of  St  Loais,  upon  which  there  existed  certain  mortgages  or 
ieeds  of  trust  given  by  plaintiff  to  secure  the  aggregate  sum  of 
over  $3,000.  The  petition  in  this  action  charges,  that  plaintiff 
contracted  with  defendant  to  sell  defendant  said  land  or  lots,  and 
to  convey  the  same  to  him  in  consideration  of  an  amount  named, 
and  in  further  consideration  that  defendant  assumed  to  pay  and 
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discharge  tho  incumbrances  on  said  lots.  That,  after  the  agree- 
ments were  so  made,  and  the  consideration,  other  than  the  pay- 
ment of  the  incumbrances  on  the  lots,  paid  by  defendant,  the 
defcti(hint  drew  up  a  deed  for  said  property,  containing  the  agree- 
ment as  to  tho  discharge  of  the  incumbrance  as  aforesaid,  but  that 
in  said  deed  the  name  of  grantee  was  left  blank;  that  defendant 
reqnostcd  the  plaintiff  to  execute  said  deed  with  the  blank  therein 
as  aforesaid;  that  the  plaintiff  consented  to  so  execute  said  deed, 
provided  the  defendant  would  agree  to  fill  the  blank  with  the  name 
of  a  solvent  and  responsible  purchaser.  That  the  defendant  so 
promised,  and  that  plaintiff  then  executed  said  deed  and  delivered 
it  to  defendant.  That  defendant,  in  violation  of  his  agreement, 
without  the  knowledge  or  consent  of  plaintiff,  filled  said  blank 
with  the  name  of  one  Peter  Boyce  of  Arkansas,  who  was  unknown 
to  plaintiff,  and  utterly  insolvent  then  and  has  been  ever  since; 
that  neither  said  Boyce  nor  defendant  has  ever  discharged  or  pidd 
off  any  of  the  incumbrances  aforesaid,  but  suffered  said  lots  to  be 
sold  under  and  by  virtue  of  the  same,  for  a  sum  insufficient  to  pay 
the  same,  by  means  of  which  plaintiff  was  compelled  to  and  did 
pay  off,  as  the  remainder  of  said  incumbrances,  the  sum  of  t86d, 
for  which  plaintiff  prayed  judgment.  • 

The  defendant  in  his  answer  denied  the  facts  of  the  petition  and 
charged  that  he  had  sold  the  lot  as  the  agent  of  plaintiff,  and  that 
plaintiff  knew  that  the  deed  was  to  be  filled  up  with  the  name  of 
Boyce,  and  that  he  was  as  well  acquainted  with  Boyce  as  defendant 
was,  and  consented  to  have  the  blank  filled  with  his  name. 

A  jury  was  waived  and  the  cause  submitted  to  the  court  for 
hearing.  Each  party  introduced  evidence  tending  to  prove  the 
issues  on  his  respective  part.  The  defendant  objected  to  the  evi- 
dence of  plaintiff  in  reference  to  the  deed  having  been  executed  in 
blank,  and  also  objected  to  the  deed  as  evidence,  on  the  ground 
that  a  deed  executed  in  blank  as  to  the  name  of  the  grantee,  and 
filled  up  by  verbal  authority,  was  absolutely  void.  The  court  over- 
ruled the  objection  and  the  defendant  excepted. 

At  the  close  of  the  evidence  the  court,  at  the  instance  of  the 
plaintiff,  declared  the  law  to  be  as  follows: 

'^  If  the  court,  sitting  as  a  jury,  believe  and  find  from  the  evi- 
dence that  the  plaintiff  executed  a  deed  for  the  premises  in  the 
petition  described,  leaving  the  name  of  the  grantee  blank;  that 
such  deed  contained  covenants  on  the  part  of  the  grantee,  as  part 
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ol  the  pnrchase-money,  to  discharge  certaiii  incumbniiices  for 
which  the  plaintiff  was  personally  liable ;  that  the  defendant 
expressly  promised,  to  plaintiff  to  fill  the  blank  with  the  name  of  a 
solvent  person  before  delivery,  and  thereafter  filled  said  blank  with 
the  name  of  an  insolvent  person,  and  delivered  it  as  the  deed  of 
plaintiff,  in  consequence  whereof  the  plaintiff  was  damaged,  then 
the  plaintiff  is  entitled  to  recover  in  his  action,  and  it  is  immaterial 
whether  defendant  did  or  did  not  know  the  insolvency  of  such 
person,  if  he  could  have  ascertained  the  same  by  exercise  of  reason- 
able care  and  diligence." 

The  court  declared  the  law  at  the  request  of  the  defendant  that 
''If  the  deed  from  the  plaintiff  to  Boyce  was  a  valid  deed,  and  its 
covenants  binding  upon  the  grantee  therein,  and  if  the  defendant 
filled  the  blank  for  the  grantee's  name  at  the  request  of  the  plam- 
tiff  to  fill  the  same  with  the  name  of  a  solvent  person  and  then 
deliver  the  deed  to  that  person,  yet,  the  defendant  is  not  liable  for 
any  damage  resulting  to  the  plaintiff  because  of  the  insolvency  of 
the  said  grantee,  if  it  appear  in  evidence  that  the  defendant  made 
inquiry  and  used  reasonable  diligence  to  learn  the  condition  of  said 
grantee  as  to  solvency,  and  had  reasonable  ground  to  believe  tlio 
said  grantee  to  be  Solvent  at  the  time  the  said  blank  was  so  filled, 
and  the  plaintiff  cannot  recover." 

The  following  declaration  of  law  was  refused  by  the  court  and 
the  defendant  excepted  :  '*  The  court  declares  the  law  to  be,  that 
if  the  deed  offered  in  evidence  by  plaintiff  was  executed  by  him  in 
blank  as  to  the  grantee ;  that  after  its  execution  he  delivered  it  to 
the  defendant  with  instructions  to  the  defendant  to  fill  in  the  blank 
with  the  name  of  a  solvent  person,  and  the  defendant  filled  in  the 
name  of  an  insolvent  person,  and  then  delivered  the  deed  to  that 
person,  the  deed  was  void,  and  the  grantee  therein  named  was  not 
bound  by  any  of  its  covenants  or  recitals,  and  the  plaintiff  cannot 
recover,  unless  it  appear  from  the  evidence  that  the  defendant  was 
duly  empowered  by  writing  under  seal,  duly  executed  according  to 
the  requirements  of  law,  to  fill  said  blank." 

The  defendant  also  excepted  to  the  opinion  of  the  court  in  giving 
its  first  declaration  of  law  asked  for  by  the  plaintiff. 

The  court  found  the  issues  for  the  plaintiff  and  rendered  judg^ 
ment  in  his  favor  for  t579. 

The  defendant  in  due  time  filed  a  motion  for  a  now  trial,  setting 
forth  as  the  cause  therefor  the  opinions  of  the  court  excepted  ta 
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This  motion  being  oyerruled,  defendant  excepted  and  appealed  to 
the  geiieml  term  of  the  St  Louis  Oircnit  Court,  where  the  judg- 
ment of  the  special  term  was  affirmed,  from  which  last  judgment 
he  appealed  to  this  court. 

The  defendant  and  appellant  raises  several  objections  to  the 
rulings  of  the  court  upon  the  trial  of  this  cause,  and  also  objects  to 
the  sufficiency  of  the  petition  filed  by  the  plaintiff  in  the  cause. 
But  all  of  these  objections  resolve  themselves  into  one  and  the  same 
objection,  stated  or  made  in  a  different  form.  No  demurrer  was 
filed  in  the  case,  but  an  answer  was  filed  taking  issue  upon  the  facts 
stated  in  the  petition.  It  is,  however,  contended  that  an  objection 
may  be  made  to  the  petition,  or  advantage  may  be  taken  of  the 
insufficiency  of  the  petition,  by  objecting  to  the  evidence  in  support 
thereof  on  the  trial.  This  is  very  true,  that  in  a  proper  case,  where 
no  cause  of  action  is  stated  in  the  petition,  the  defendant  may 
object  to  itny  evidence  being  introduced  in  the  cause  on  that 
ground.  Syme  v,  St  BL  Indiana,  28  Mo.  335.  The  only  ground 
on  which'  the  evidence  in  this  case  was  objected  to,  was  an  objection 
to  the  evidence  of  the  plaintiff  in  reference  to  the  deed  having  been 
executed '  iti  blank,  and  defendant  also  objected  to  the  deed  as 
evidence,  on  the  ground  that  a  deed  executed  in^  blank  as  to  the 
name  of  the  grantee,  and  filled  by  verbal  authority  from  the 
grantee j  was  void;  nothing  is  said  in  the  objection  about  the  insuffi- 
ciency of  the  petition.  It  is  true  that  if  such  a  deed  would  b^ 
absolutely  void,  the  petition  would  be  defective,  and  hence,  I  say 
that  tlie  objections  and  exceptions  made  and  taken  in  this  case, 
whether  as  to  the  admissibility  of  evidence,  or  as  to  giving  or 
refusing  of  instructions,  or  to  the  refusal  of  the  court  to  sustain 
defendant's  motion  for  a  new  trial,  all  resolve  themselves  into  one 
objection^  which  is  called  by  the  defendant's  attorney  the  central 
question  in  the  cause,  and  it  might  have  been  said  the  only  question 
in  the  cause.  This  question  is  as  to  whether  a  deed  regularly  exe- 
cuted in  other  respects,  with  a  blank  left  therein  for  the  name  of  a 
grantee,  and  placed  in  that  condition  in  the  hands  of  a  third  person 
with  verbal  authority  (but  no  authority  under  seal)  from  the  per- 
son who  executed  it  to  fill  up  the  blank  in  his  absence  and  deliver 
the  deed  to  the  person  whose  name  is  insf  rted  as  grantee,  and  when 
said  deed  is  so  filled  up  and  delivered,  whether  the  same  is  void. 
If  such  a  deed  is  held  to  be  valid,  then  the  objections  to  the  poti- 
tion,  to  make  the  most  of  them,  are  merely  technical,   and  thi> 
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petition  would  be  good  at  least  after  the  verdict ;  but  if  said  deed 
would  be  absolutely  Yoid,  then  objection  to  the  eyidence  was  well 
taken,  and  the  first  instruction  was  improperly  given^  and  the  instruc- 
tion refused  was  improperly  refused,  so  that,  as  before  said,  all  of 
the  points  made  in  the  case  resolve  themselves  into  one  single  point. 

It  is  stated  by  the  defendant's  counsel  that  the  authorities  in  the 
different  States  of  the  Union  are  conflicting  on  this  subject  and  not 
easy  to  be  reconciled,  and  that  the  question  is  a  new  one  in  this  State. 

I  will  make  no  attempt  at  review  of  the  authorities  on  this  sub- 
ject. In  the  case  of  Drury  v.  Foster,  2  Wall.  24,  the  question 
involved  in  this  case  was  fully  argued  and  examined.  In  that 
case  a  mortgage  had  been  executed  in  blank,  both  as  to  the 
name  of  the  mortgagee  and  the  consideration  (the  mortgage  was  to 
convey  the  separate  property  of  a  married  woman),  which  was  after- 
M'ard  filled  up  in  her  absence  by  her  husband.  This  deed  was  held 
to  be  void,  but  its  invalidity  was  placed  on  the  grounds  that  the 
woman  ''was  disabled  in  law  from  delegating  a  person,  either  in 
writing  or  by  parol,  to  fill  up  the  blanks  and  deliver  the  mort- 
gage." But  Justice  Nelson,  in  his  opinion,  says:  **  We  agree  thaty 
if  she  was  competent  to  convey  her  real  estate  by  signing  and 
acknowledging  the  deed  in  blank  and  delivering  the  same  to  an 
agent,  with  an  express  or  implied  authority  to  fill  up  the  blanks 
and  perfect  the  conveyance,  its  validity  could  not  well  be  contro- 
verted.  Although  it  was  at  one  time  doubted  whether  a  parol 
authority  was  adequate  to  authorize  an  alteration  or  addition  to  a 
sealed  instrument,  the  better  opinion  at  this  day  is  that  the  power 
is  sufficient."  In  a  late  case  decided  by  this  court,  this  language 
of  Justice  Nblson  is  referred  to  or  quoted  with  approval  and  fully 
recognized.  Burjiside  v.  Waymariy  49  Mo.  356.  So  that,  although 
the  authorities  are  somewhat  conflicting  in  this  country  on  this 
subject,  this  court  has  fully  recognized  the  validity  of  deeds  exe- 
cuted as  the  one  in  this  case.  It  follows  that  the  deola^tions  of  law 
as  given  by  the  court  were  properly  given,  and  the  declaration 
refused  was  poperly  refused. 

Judge  Sheuwood  not  sitting.  The  other  judges  concurring,  the 
judgment  of  the  Circuit  Court  at  general  term  is  affirmed. 

Judgment  affirmed, 

Hon.— Compare  Preston  ▼.  Hull,  onta,  161  See;,  also,  Van  Etta  t.  JDoonwrn  (88  Wis.  88), 
f  Am.  Rep.  486,  wherein  it  was  held  that  mortgages  were  Talid  although  the  mortgagoe'i 
name  had  been  inserted  after  execution,  1^  an  agent  without  authority  under  seal.  8ee^ 
also,  Vow  ▼.  DtHan  (106  Mass.  156>,  11  Am.  Bep.  881.  A  oontraiy  dodMne  was  held  in  UpUm 
f  Arther  (41  Cal.  86),  10  Am.  Rep.  M6w    See,  also,  note  thereto,  907.  — Bbp. 
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McGoRMACK  V.  Patchin,  appellant 

(58M0.83J 
Municipal  earparcUumi  ^patoer  to  compel  repaoement  oftintU, 

The  power  to  grade  and  improTe  streets  is  a  legislative  power,  and  la  a 
tinaiDg  one,  unless  specially  restricted  by  the  municipal  charter.  It  maj 
be  exercised  from  time  to  time  as  the  needs  of  the  corporation  may  require, 
and  of  the  nesesaity  and  expediency  of  its  exercise  the  cori)orate  authority 
and  not  the  court  is  usually  to  judge.  It  follows  that  the  power  to  com|)el 
property  owners  to  pave  streets  adjoining  their  lots,  or  the  power  of  paving 
at  the  property  owners'  expense,  once  exercised,  is  not  exhausted  ;  but 
such  owners  may  be  compelled  to  repave  or  to  pay  for  repavement  when 
required  by  municipal  authorities,    {ikiee  noU,p,  443.) 

Action  by  Samuel  C.  McCoiTnack,  adminiBtrator,  against  Lyman 
Patchin  and  others,  on  a  tax-bill  assessed  for  local  improTomonts. 

Clayton  F.  Becker^  for  appellant 

Tfiomas  Grace,  for  respondent  The  city  charter  and  the  ordi- 
nance, in  so  far  as  they  authorized  the  repavement  of  a  street  which 
had  already  been  paved  at  the  expense  of  the  adjoining  property 
owners,  were  invalid.  Hammett  v.  I^dladelphiay  65  Penn.  St  146; 
3  Am.  Kep.  615;  People  ex  rel  Post  v.  Brooklyn,  6  Barb.  209;  Pi7/«- 
bxi^rgh  v.  8/uiffer,  66  Penn.  St  454.  Local  assessments  are  within 
the  principle  of  eminent  domain  where  they  are  not  founded  upon 
and  measured  by  equivalent  benefits.  In  re  Canal  St.,  11  Wend. 
155;  Egyptian  Levee  Co,  v.  Hardin,  27  Mo.  496;  Slieehan  v.  Good 
Samaritan  Hospital,  50  id.  155;  11  Am.  Rep.  412;  Creighton  v. 
Munson,  27  Cal.  625;  Taylor  v.  Palmer,  31  id.  252.  Taxation  must 
be  just  In  re  Washington  Avenue,  69  Penn.  St  362;  8  Am.  Rep. 
255;  Warren  v.  Henley,  31  Iowa,  31.  The  question  of  benefits  is 
judicial  and  for  the  costs.  Chicago  v.  Larned,  34  III.  203;  Week9 
Y.  Milwaukee,  10  Wis.  258;  Creole  y.  Chicago,  4  Chicago  Leg.  News, 
106;  Thurston  v.  Joseph,  51  Mo.  610;  11  Am.  Rep.  463. 

Waonek,  J.  The  sole  ground  of  objection  urged  against  the 
judgment  in  this  case  is,  that  the  ordinance  on  which  the  special 
t«ax-bill  was  founded  was  unconstitutional  and  void.  By  that 
ordinance  the  city  council  of  St  Louis  ordered  certain  streets  to  be 
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repaT^d,  with  what  is  known  as  the  Nicholson  pavement,  and 
authorized  the  cost  or  expense  of  the  work  to  be  assessed  as  a 
special  tax  against  the  owners  of  the  ground  fronting  on  the  streets 
where  the  work  was  done.  The  city  charter  clearly  grants  this' 
power,  bat  it  is  now  insisted  that  this  provision  in  the  charter 
and  the  ordinance  passed  thereunder  are  unconstitutional,  or,  in 
effect,  take  private  property  for  public  use  without  making  com- 
pensation, and  that  the  power  of  paving  at  the  property  holders' 
expense,  once  exercised,  becomes  exhausted. 

If  the  power  to  i-epave  and  assess  the  costs  and  expenses  against 
the  adjoining  proprietors  exists,  the  exigency  which  demands  its 
exercise  would  rest  primarily  with  the  council,  and  would  not 
ordinarily  be  under  the  supervision  or  control  of  the  courts. 
Whether  the  power  exists  or  is  maintainable  at  all,  is  the  only 
question. 

The  only  cases  which  I  have  been  able  to  find,  sustaining  the 
views  urged  by  the  appellant,  are  those  decided  in  the  Supreme 
Court  of  Pennsylvania.  The  first  and  principal  case  is  Hammeti 
V.  Philadelphia^  65  Penn.  St.  146  ;  3  Am.  Rep.  615,  in  which  a 
majority  of  the  court  held,  that  although  the  original  paving  of  a 
street  was  a  local  improvement  and  within  the  principle  of  assess- 
ing the  costs  on  the  lots  lying  upon  it,  yet,  when  a  street  was  once 
opened  and  paved,  it  was  thereby  iiasimilated  with  the  rest  of  the 
oity  and  made  part  of  it,  and  all  the  particular  benefits  to  the 
locality  derived  from  the  improvements  were  then  received  and 
enjoyed. 

The  learned  judge  who  delivered  the  prevailing  opinion  discussed, 
with  considerable  fullness,  the  principle  underlying  the  power  to 
make  assessments  for  local  benefits. 

The  opinion  consists  mostly  of  generalizaHons  in  regard  to 
established  and  well-admitted  principles.  It  is  perfectly  true  that 
it  would  be  wholly  beyond  the  scope  of  legislative  power  to 
authorize  a  municipality  to  levy  a  local  tax  for  general  purposes. 
The  burdens  of  the  whole  community  cannot  be  shifted  to  the 
shoulders  of  one  man.  who  has  only  an  interest  in  common  with 
all  the  rest. 

The  whole  theory  of  local  taxation  or  assessments  is,  that  th« 
improvements  for  which  they  are  levied  afford  a  remuneration  in 
the  way  of  benefits.  A  law  which  would  attempt  to  make  one  per 
son.  or  a  given  number  of  persons,  under  the  guise  of  local  assess- 
ments, pay  a  general  revenue  for  the  public  at  large  would  not  be 
Vol.  XIV.  — 56 
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ftn  exercise  of  the  taxing  power,  but  an  act  of  confiscation.  In 
eflect  it  would  be  transferring  the  property  from  one  individual  to 
another.  These  are  legal  truisms,  which  have  long  been  enter- 
tained and  firmly  established.  The  line  of  separation  exists  between 
local  and  general  taxation,  and  the  boundary  which  lies  between 
them  is  not  always  very  clear  or  definite. 

The  case  of  Hammett  v.  Philadelphia  showfi  that  it  is  difficult 
to  draw  the  true  line  of  distinction  between  these  respoctire  modes 
of  taxation,  and  the  judge  who  wrote  the  opinion  of  the  majority 
of  the  court  finally  placed  it  upon  the  fact  that  the  act  which  he 
was  construing  relieved  the  case  of  all  difficulty,  and  showed  upon 
its  face  that  the  special  taxation  authorized  was  avowedly  for  a 
general  and  not  a  local  object. 

The  law  was  for  the  uses  and  purposes  of  the  public,  and  not 
specially  beneficial  to  any  particular  class.  The  power  to  grade 
and  improve  sti'eets  is  a  legislative  power,  and  is  a  continuing  one, 
unless  there  is  some  special  restraint  imposed  in  the  charter  of  the 
corporation.  It  may  be  exercised  from  time  to  time  as  the  wants 
of  the  municipal  corporation  may  require,  and  of  the  necessity  or 
expediency  of  its  exercise,  the  governing  body  of  the  corporation, 
and  not  the  courts,  is  the  judge.  Hoffman  v.  Si  LouiSy  15  Mo. 
651;  Macy  v.  Indianapolis^  17  Ind.  267;  OaU  v.  Cincinnati,  18 
Ohio  St.  563  ;  Furman  Street,  17  Wend.  649  ;  Smith  v.  Washington, 
20  How.  (U.  S.)  135;  Plum  v.  Canal  Co.,  2  Stockt.  256. 

As  the  power  to  tax  and  the  power  to  make  local  improvements 
at  the  expense  of  the  property  benefited  is,  like  all  the  other  legis- 
lative power  of  the  municipality,  a  continuing  one,  unless  there  be 
something  to  indicate  the  contrary,  it  follows  that  the  power  to 
compel  the  property  owners  to  pave  generally  extends  to  compel- 
ling them  to  repave  when  required  by  the  municipal  authorities. 
Dill.  Munic.  Corp.,  §  619. 

In  Ournee  v.  The  City  of  Chicago,  40  HI.  165,  the  point  was 
directly  decided,  and  the  court  held  that  the  power  to  repair  ot 
pave  streets  authorized  a  corporation  to  remove  an  old  pavement 
and  replace  it  with  a  new  one  of  a  different  description,  and  assess 
the  expense  against  the  property  holders  fronting  on  the  street 

The  same  doctrine  is  held  by  the  court  in  Indiana.  Ciiy  oj 
Lafayette  v.  Fowler,  34  Ind.  140.  In  the  case  of  Tlis  Municipality 
v.  Dunn,  10  La.  Ann.  57,  the  city  sued  to  recover  a  portion  of  tho 
oo%i  of  repaving  a  street  in  front  of  defendant's  lot.     It  appeared 
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that  the  street  had  been  preTionaly  paved  at  the  expense  of  the 
property,  but  it  was  deemed  advisable  to  replace  the  first  pavement 
irith  one  of  a  different  material. 

The  defense  was  that,  although  the  right  to  assess  the  property 
for  the  first  pavement  was  given,  yet  the  corporation  had  no  riprht 
to  compel  a  contribution  from  the  same  property  for  the  second 
pavement  But  the  court  decided  that  the  power  to  pave  the  streets 
was  a  continuing  power,  to  be  exercised  when  the  public  good 
required  it,  and  ettended  as  well  to  the  making  of  a  new  in  the 
place  of  an  insufficient  pavement  as  to  the  one  first  built,  the  equity 
in  both  oases  being  regarded  the  same. 

If  the  first  paving  of  a  street  is  a  special  benefit  to  the  front 
proprietor,  justifying  the  imposition  upon  him  of  a  portion  of  thd 
expense,  so  the  removal  of  an  insufficient  pavement,  and  the  mak»  - 
ing  of  a  new  and  sufficient  one  in  its  stead,  is  a  matter  of  special 
benefit  to  the  front  proprietor,  although  it  may  also  be  of  genend 
utility. 

Every  street,  when  it  is  opened  and  improved,  is  doubtlessly  ben* 
^ficial  to  the  general  public,  but  the  property  holder  on  the  street 
receives  a  greater  and  additional  benefit  in  the  enhancement  of  tbo 
value  of  his  property.  If  the  street  is  permitted  to  get.  out  o! 
repair,  so  as  to  render  it  difficult  or  dangerous  to  travel,  his  prop- 
erty deteriorates  as  a  consequence. 

It  is  then  for  his  advantage  and  benefit  that  the  street  should  be 
repaired  or  re-constructed,. and  he  receives  a  special  benefit  not 
shared  by  the  public  at  large. 

My  opinion  is-  that  the  law  is  not  illegal,  and  that  the  juclgment 
should  be  affirmed. 

The  other  judges  concurring. 

Judgment  affirmed* 

NoTX.— See  to  same  effect  Bradley  ▼.  McAlu  (7  Bush,  667X  8  Am.  Rep.  909,  and  Brood' 
lost/  'HapiiiA  Church  ▼.  McAtee  (S  Bush,  SOS),  8  Am.  Rep.'  480.  Judge  Dillok  says  in  hli 
mbie  ircMTk  on  Municipal  Corporations  (|.  019):  "  Not  on^  the  power  to  tax,  but  the  power 
tQ  make  local  improvements  at  the  expense  of  the  property  benefited,  is,  like  all  other 
legislative  power  of  the  municipality,  a  eontinuing  rme— unless  there  be  something  to. 
vindicate  the  oohtrary,  and  hence  it  Is  not  exhausted  by  being  once  exercised.  Therefore 
the  power^  to  opmpel  property  owners  to  pave  ordinarily  extends  to  compelling  them  to 
repave  when  required  by  the  municipal  authorities."  The  same  doctrine  is  also  enun- 
ctaHed  ifl«eetion  548,  and  the  following  authoTltles  dWd:  Smith  v.  Tfoshington,  90  How. 
(U.  Q^)  Vfi  ;,Q*Onniier  v,  Pitt^mrgy  18  Penn.  St.  187;  Macy  v,  JndlanapoUft,  17  Ind.  267;  Fur- 
man  v.'^r^  17Wend.  649;  Hoffman  v.  St.  I^ouite,  IS  Mo.  651;  Markham  v.  Jfai/or,  88  0& 
409;  New  Haven  ▼.  SargenU  88  Oonn.  60;  Delphi  v.  Kvam,  36  Ind.  90;  QnB  v.  Gincinnatit  18 
•Ohio»8t.JM8.'  Compare  LafayUte  v.  Fuwler,  34  Ind.  140;  State  v.  Jeney  Cily^M  N.J.  Law, 
-«7.  -  Rbp.  '        ^. , 
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HsLLBB,  plaintiff  in  error,  ▼•  BiDAUl* 

on  Mo.  IBM 
Munic^al  eorporatioiu  —  Jtr«  departmeiU  — JItm,  tofMi  if  ^  UabQiUif. 

k  grant,  by  the  legislature  to  a  city,  of  power  to  establish  a  fire  department 
eon  fere  a  legislative  or  discretionary  power,  and  does  not  render  the  dty 
liable.  If  the  power  is  exercised,  for  losses  oocarring  through  fires.* 

Action  by  Matthias  Ileller  and  others  against  the  Mayor,  etc.^ 
of  Scdulia  to  recover  the  value  of  property  alleged  to  have  been 
loet  through  defeudauts*  negligence. 

Snoddy  <6  Bridges  and  F.  P.  Wrighiy  for  plaintifib  in  error. 
When  a  duty  is  enjoined  upon  an  agent  or  servant  of  a  municipal 
oorponttion  which  is  purely  ministerial,  and  is  violated,  or  not  per- 
formed, or  negligently  performed,  so  that  an  injury  results,  the 
coriK)ration  is  liable  to  the  party  injured.  WiU^m  v.  Peverly^  1 
Am.  \m  Cos.  465,  and  note,  where  the  cases  are  collected;  Hihdorf  v. 
City  of  SL  Louis,  45  Mo.  94;  Ang.  and  Ames  on  Corp.,  §§  885-388^ 
and  cases  in  the  notes. 

Phillips  <£  Vest,  for  defendants  in  error. 

Adams,  J.    The  case  comes  here  on  demnrrer  to  the  plaintiftB* 

petition,  which  was  sustained  by  the  Circuit  Oonrt 

The  suit  originated  in  Pettis  connty,  and  was  taken  by  change 
of  venue  to  the  Henry  Circuit  Court 

The  petition  alleges  that  the  defendant,  being  a  municipal  cor- 
poration, was  authorized  by  its  charter  to  establish  fire  companies 
in  the  city  and  to  pass  by-laws  and  ordinances  to  prevent  and  extin- 
guish fires;  and  the  petition  further  alleges  that  the  defendant  did 
pass  an  ordinance  establishing  and  regulating  the  fire  department 
of  the  city,  and  under  this  ordinance  one  Isaac  Oraham  wai 
appointed  chief  engineer  of  the  fire  department,  and  accosted  the 
appointment  and  entered  on  the  duties  of  office  at  a  salary  of  t7C 


^See,  also,  Fisher  ▼.  IkMitm,  6  Am.  Rep.  IM;  Orant  t.  Cftv  of  EriCt  S  M.  S7*.  aad  aotet 
/MMttv.JVeu? Haven, Sid. 888;  2V>rtw«fev.  ^on«tefc.9id.88b.— Bar. 
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per  month,  and  that  under  tho  same  ordinance  one  John  B.  Oallie 
was  appointed  chief  of  the  fire  department,  and  accepted  the 
appoiTitmont  and  dnly  qualified  as  such,  and  entered  on  the  duties 
of  his  office.  The  petition  further  alleges  that  the  plaintiffs  were 
the  owners  of  a  valuable  brewery  situated  in  said  city,  wliich,  with 
the  contents,  was  consumed  by  fire  on  the  25th  day  of  March,  1869; 
and  that  their  loss  by  fire  amounted  to  $31«000.  The  petition 
alleges  that  the  fire  might  have  been  extinguished  by  proper  excr- 
tion;^  on  the  part  of  the  officers  of  the  fire  department;  and  fur- 
ther  alleges  that  the  loss  occurred  by  tho  negligence  of  the  officers, 
«tc.,  of  the  fire  department,  and  claims  that  the  city  was  liable  for 
such  loss.  In  my  judgment  the  demurrer  was  properly  sustained 
to  this  petition. 

It  was  not  the  intention  of  the  legislature,  in  conferring  power 
on  the  city  to  establish  a  fire  department,  to  render  it  responsible 
as  an  insurer  for  losses  by  fire.  The  power  conferred  was  a  legis- 
lative or  discretionary  power,  which  the  city  authorities  might  in 
their  wisdom  exercise  or  not.  The  creation  of  the  fire  depart- 
ment was  not  for  the  peculiar  benefit  of  the  corporation,  but  for 
the  public.  And  the  officers  of  this  department,  although 
appointed  by  the  city,  are  public  officers,  and  not  agents  of  the 
city  in  the  sense  that  renders  the  city  liable  for  their  acts  or  omis- 
sions of  duty. 

The  doctrine  of  *^ respondeat  superior"  docs  not  apply  to  this 
case,  nor  do  the  facts  charged  in  the  petition  bring  this  within 
the  numerous  classes  of  cases  where  a  city  is  .held  liable  for  inju- 
ries in  the  construction  of  public  works,  or  the  neglect  of  some 
specific  duty,  such  as  keeping  streets  in  repair,  whereby  damages 
result  to  travelers,  etc.  Dill.  Mun.  Corp.,  §  774;  Wilder  v.  din* 
ci7inati,  19  Ohio  St.  19 ;  2  Am.  Rep.  268;  Patch  v.  Covington^ 
17  B.  Monr.  722  ;  Brockmeyer  v.  EvansvUle,  29  Ind.  187  ;  WrigM^ 
man  v.  Washington,  1  Blackf.  39. 

Let  the  jad^ent  be  aflBrmed.    The  other  judges  concur. 
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8tr^^dmtif  of  municipal  eorporaHan  to  keep  in  repair  ^  it^mrif  ftrmm 

dtfectin. 


Phdntiff  was  paBsing  with  due  care  along  a  street,  which  defendant 
hound  to  keep  in  repair.  In  attempting  to  ayoid  the  kick  of  a  male,  she  fell 
or  jumped  into  an  excavation  upon  the  holder  of  the  street,  and  which,  to 
the  knowledge  of  defendant,  rendered  the  street  dangerous.  HM,  that  ih* 
defendant  was  liahle  for  the  iiyurj  received. 

Action  by  Nannie  W.  Bassett  against  the  city  of  St.  Joseph  to 
recoYor  damages  for  an  injury  happening  through  the  alleged  n^* 
ligence  of  the  defendant 

Loan,  Hall  d  Oliver  and  Hill  <£  Carter,  for  appellant 

Chandler  di  Sherman,  for  respondent 

YoRiES,  J.  This  action  was  broaght  by  the  appellant  agauut 
the  respondent,  to  recoYer  damages  for  injuries  sustained  by  the 
appellant,  by  reason  of  being  precipitated  into  an  excaYation 
adjoining  to,  and  extending  into  one  of  the  public  thoroughfares 
of  the  city,  and  which  it  is  charged  was,  by  the  negligence  of  the 
respondent,  left  in*  an  exposed  and  dangerous  condition,  so  as  to 
endanger  the  safety  of  persons  in  passing  along  said  thoroughfare. 

The  action  was  originally  brought  by  the  appellant  and  her  hue* 
band,  Jonathan  M.  fiassett,  but  he  haYing  died  after  the  com- 
mencement of  the  action,  the  suit  was  abated  as  to  him. 

The  petition,  after  stating  the  incorporation  of  the  defendant 
and  its  duty  to  keep  the  streets  and  public  ways  of  the  city  in  good 
repair,  etc.,  charges  in  substance,  that  about  the  26th  of  May^ 
1869,  the  defendant,  not  regarding  its  duties  unlawfully,  n^ligently 
and  knowingly  permitted  a  deep  and  dangerous  excaYation,  extend- 
ing into  the  public  thoroughfare  on  the  east  side  of  Market  square 
in  said  city,  to  be  open  and  unguarded,  to  the  great  danger  of  all 
citizens  passing  along  said  thoroughfare  and  by  said  excaYation; 
that  the  appellant  in  a  lawful  manner  attempted  to  pass  along  said 
thoroughfare  and  by  said  excavation,  when  she  was  precipitated 
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ihereixi  without  any  fault  on  her  part  That  she  was  greatlj 
mjured  thereby  and  aeyeiely  and  permanently  crippled;  that  said 
injuries  were  occasioned  by  reason  of  the  negligent,  careless  and 
unlawful  act  of  the  respondent  in  knowingly  permitting  said 
ozcaTation  to  be  and  remain  in  one  of  the  most  public  thorough* 
fares  in  the  city,  in  an  open,  unguarded  and  exposed  condition,  to 
the  great  damage  of  those  passing  by.  Damages  are  claimed  in 
the  sum  of  120,000. 

The  defendant,  by  its  answer,  after  denying  the  allegations  of  the 
plaintiff's  petition,  sets  up  the  following  as  a  defense  to  the  action ; 

'*  Defendant,  for  further  answer  and  defense  to  plaintiff's  cause 
of  action,  states  that  one  John  Eirschner  owned  a  lot  of  ground 
situate  on  comer  of  Felix  street  and  an  alley  running  and  extend- 
ing  from  north  to  south  between  Felix  and  Edmond  streets,  in  the 
city  of  St.  Joseph,  said  alley  being  immediately  east  of  Market 
Square  in  said  city ;  that  said  Eirschner,  wishing  and  intending  to 
improve  said  lot  and  to  erect  buildings  thereon,  made  an  excayation 
on  said  lot  adjoining  said  alley,  for  the  sole  purpose  of  laying  a 
foundation  for  said  building;  that,  after  said  excavation  by  said 
Eirschner  had  been  made,  and  while  said  foundation  was  being  built 
with  all  conyenient  dispatch  (the  said  excavation  being  carefully 
guarded  by  day  and  during  the  night  time),  the  said  Nannie  W. 
Bassett  carelessly,  negligently  and  with  great  rashness  attempted  to 
pass  along  said  alley  in  front  of  said  excavation,  while  the  said 
excavation  was  necessarily  unf enced  in  order  that  materials  for  said 
foundation  might  be  (as  they  were  actually  being)  placed  in  said 
alley,  and  in  full  light  of  day,  and  that  she,  the  said  Nannie  W. 
Bassett,  while  attempting  to  so  pass  said  excavation  as  aforesaid,  in 
the  day  time  as  aforesaid,  had  and  held  in  her  hand  a  large  basket, 
and  a  number  of  articles  of  bright  tinware;  that,  while  so  attempt- 
mg  to  pass  as  aforesaid,  said  Nannie  W.  Bassett  came  near  to  a 
mule  standing  near  said  excavation  and  near  where  said  Bassett 
was  then  and  there  attempting  to  pass  by  said  excavation,  and  sai(f 
mule,  by  reason  of  the  rattle  and  din  of  said  tinware  so  carried  by 
the  said  Bassett,  as  aforesaid,  became  frightened  and  either  kicked  * 
the  said  Nannie  W.  Basset  into,  or  the  said  Nannie  W.  Bassett 
being  frightened  at  said  mule  jumped  into,  said  excavation,  this 
defendant  does  not  know  which  ;  and  that  all  the  injuries  received 
and  sustained  by  the  said  Nannie  W.  Bassett  were  by,  and  resulted 
from,  her  careless  and  rash  attempt  to  pass  along  as  aforesaid  by 
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said  excayation,  and  her  being  thrown  into  said  excavation  as  afore- 
said, and  not  from  any  fanit  of  defendant ;  that,  at  the  time  of 
plaintiff's  attempt  to  pass  said  excavation  as  aforesaid,  there  was 
then  and  there  another  and  safe  way  to  pass  by  said  excavation  in 
full  sight  of  said  plaintiff,  which  she  could  have  passed  and  trav- 
eled through  witliout  injury  or  danger  to  herself. 

''Wherefore  defendant  avers  that  the  plaintiff  carelessly  and 
negligently  contracted  whatever  injuries  she  received  without  the 
fault  of  the  defendant.'' 

To  this  answer  plaintiff  filed  a  replication,  in  which  she  admits 
that  Eirschner  made  an  excavation  on  the  lot  described  in  the 
answer,  but  charges  that  said  excavation  extended  into  and 
obstructed  the  thoroughfare  as  stated  in  the  petition,  and  denies 
all  other  allegations  in  the  said  answer. 

Upon  these  issues  the  parties  went  to  trial.  The  record  in  the 
cause  presents  a  large  mass  of  testimony  offered  by  the  parties  on 
each  side  of  the  case,  which  it  is  not  necessary  to  notice  for  the 
purposes  of  this  case,  further  than  to  state  that  each  party  intro- 
duced evidence  which  tended  to  prove  the  issues  on  their  behalf 
respectively.  The  evidence  on  both  sides  tended  to  prove  that  the 
plaintiff,  in  attempting  to  pass  along  the  sidewalk  connected  with 
the  public  street  or  thoroughfare  opposite  to  the  excavation  com- 
plained of,  and  between  said  excavation  and  a  wagon  standing  in 
the  street,  to  which  was  attached  a  pair  of  mules,  was  kicked  at  by 
one  of  the  mules,  and  that  she  was  either  kicked  into  the  excava- 
tion, or,  in  her  effort  to  avoid  the  mule,  was  precipitated  into  the 
excavation. 

At  the  close  of  the  evidence  the  plaintiff  moved  the  court  to  give 
the  jury  several  instructions,  all  of  which  were  refused.  The 
court  then,  at  the  request  of  the  defendant,  instructed  the  jury  as 
follows  : 

''It  is  admitted  by  the  pleadings  in  this  case  that  so  much  of 
tlie  excavation  complained  of  by  the  plaintiff  in  her  petition,  as  was 
made  upon  the  premises  of  John  P.  Kirschner,  was  for  the  sole 
^  purpose  of  erecting  a  building  thereon  and  improving  the  same : 
and  the  court  instructs  the  jury  that  said  Kirschner  had  the  right, 
during  the  time  he  was  so  building  upon  and  improving  his  lot,  to 
employ  and  occupy  a  reasonable  portion  of  the  street  adjacent  to 
said  lot  for  a  reasonable  and  necessary  time  for  the  purpose  of  aid- 
ing and  facilitating  said  work. 
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"If  the  jury  belieye,  from  the  evidenoe  in  this  case,  that  there 
were  sufficient  barriers  and  obstmctions  in  the  street  and  sid^ 
walks,  around  the  said  excavation  at  the  time  of  plaintiff's  alleged 
injury,  to  notify  or  warn  the  public  of  the  existence  of  said  exc»- 
Tation,  the  plaintiff  was  bound  to  exercise  reasonable  and  ordinary 
care  and  prudence  to  avoid  any  accident  or  injury  therefrom ;  and 
if  they  believe  that  plaintiff,  in  so  attempting  to  pass  by  said  exca- 
Tation,  was  injured  by  being  precipitated  therein,  which  injury  she 
might  have  avoided  by  the  exercise  of  ordinary  care  and  prudence 
they  will  find  for  the  defendant 

**  Unless  the  jury  believe,  from  all  the  evidence  in  the  case,  that 
the  excavation  into  which  the  plaintiff  fell  extended  into  the  high- 
way, and  that  said  excavation  was  by  the  defendant  carelessly,  neg- 
ligently and  knowingly  left  unguarded  at  the  time  of  the  alleged 
injury  to  the  plaintiff,  they  will  find  for  the  defendant" 

To  the  giving  of  these  instructions  the  plaintiff  objected  and 
excepted.  The  court  then  on  its  own  motion  instructed  the  jury 
as  follows  : 

**  The  court  instructs  the  jury  that,  if  they  believe,  from  the  evi- 
dence, that  one  Eirschner  on  his  lot  near  the  Market  square  in  St 
Joseph,  and  which  said  lot  is  bounded  on  the  north  by  Felix  street, 
and  on  the  west  by  the  public  thoroughfare,  on  the  east  side  of  said 
Market  square,  about  the  month  of  May,  1869,  had  excavated  a 
cellar,  and  in  so  doing  had  extended  the  excavation  to  the  west  of 
said  lot  into  said  thoroughfare,  and  that  said  cellar,  excavated  as 
aforesaid,  was  negligently  left  without  such  protection  as  would 
prevent  persons  who  were  attempting  to  pass  thereby  from  being 
precipitated  therein,  and  that  the  city  authorities  had  notice  of  the 
exposed  condition  of  said  thoroughfare ;  and  if  the  jury  further 
find  from  the  evidence  that  the  plaintiff,  on  or  about  the  26th  day 
of  May,  1869,  in  passing  with  ordinary  care  along  said  thorou/rh- 
fare,  was  precipitated  into  said  cellar  and  thereby  injured,  the  jury 
will  find  for  the  plaintiff,  and  give  damages  for  the  full  amount  of 
the  injury  sustained,  not  exceeding  $20,000,  unless  they  further 
find  that  said  injury  was  caused  solely  by  plaintiff's  being  kicked 
into  said  excavation  by  a  mule,  or  that  plaintiff,  impelled  solely  by 
fear  of  being  kicked  or  injured  by  a  mule,  jumped  into  such  exca* 
vation  and  was  injured  thereby." 

To  the  giving  of  this  instruction  by  the  court  the  plaintiff  alao 
objected  and  excepted. 
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After  this  the  plaintiff  suffered  a  nonsait  with  leave  to  move  to 
aet  the  same  aside.  The  motion  to  set  aside  the  nonsuit  was  filed 
in  due  time,  setting  forth  as  grounds  therefor  the  action  of  the 
court  in  giving  and  refusing  instnictions.  This  motion  being  over- 
ruled the  phiintiff  again  excepted,  and  appealed  to  this  court. 

The  only  real  questions  jiresented  by  the  record  in  this  case  for 
considcmtion  in  this  court  grow  out  of  the  action  of  the  court  in 
giving  and  refusing  instructions  to  the  jury.  It  is  well  settled  in 
this  State  that  it  is  incumbent  on  a  city  having  full  control  of  the 
streets  therein,  and  of  the  improvements  thereof,  to  keep  them  in  a 
reasonably  siifc  and  good  tmveling  condition.  Blake  v.  Oiiy  of  St, 
Lovis^  40  Mo.  5(jn ;  ISowie  v.  Kanaas  Ciiy,  51  id. 454.  And  if  it 
neglects  so  to  do.  it  will  bo  liable  for  all  injuries  happening  by  rea- 
son of  its  negligence.  Smifh  v.  T/ie  City  of  8L  Joseph,  45  Mo.  449. 
But  whether  facts  shown  by  the  evidence  in  a  particular  case  con- 
etitute  negligence  on  the  part  of  the  city,  or  whether  the  injury 
oompluined  of  was  the  conse()uence  of  negligence  on  the  part  of 
the  city,  are  questions  which  are  not  always  so  easy  to  determine  ; 
in  fact,  in  these  particulars  each  case  will  be  found  to  depend  so 
much  upon  the  facts  and  circumstances  with  which  it  is  sniw 
rounded  that  it  would  be  very  difficult  to  lay  down  any  rule  that 
would  be  applicable  to  all  cases* 

In  the  case  under  consideration  there  was  evidence  tending  to 
prove  the  issues  made  by  each  of  the  parties;  we  therefore  have 
nothing  to  do  with  the  details  of  the  evidence^  or  with  its  suffi- 
ciency to  prove  the  particular  facts  to  which  it  relates ;  but  the 
simple  questions  to  be  determined  are  as  to  the  legality  of  the 
instructions  given  and  refused  by  the  court 

The  instructions  asked  for  by  the  plaintiff  and  refused  by  the 
oourt  need  not  be  further  noticed  here  than  to  say  that  the  prin- 
ciples of  law  involved  in  them  were  contained  in  the  instruction 
given  by  tlie  court  of  its  own  motion,  by  excluding  the  qnaliflcation 
appended  to  said  instruction  by  the  oourt  The  plaintiff  does  not 
oomplain  of  the  principles  of  law,  as  presented  by  said  instruction, 
in  favor  of  the  plaintiff's  right  tb  recover,  but  they  do  oomplain  of 
the  qualification  given  to  those  principles  by  the  latter  part  of  the 
instruction  ;  of  this  matter  I  will  speak  hereafter. 

The  court,  at  the  instance  of  the  defendant,  gare  three  instrno- 
tions ;  of  the  two  first  no  particular  complaint  is  made  in  this 
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eoiirt,  and  they  seem  to  be  unobjectionable,  if  accompanied  by 
pro|H3r  instructions  developing  the  other  questions  in  the  case. 

The  third  instruction  given  by  the  court,  at  the  instance  of  the 
defendant,  tells  the  jury  that  unless  they  believe,  from  the  evidence, 
that  the  excavation  into  which  plaintiff  fell  extended  into  the 
highway,  and  was  by  the  defendant  carelessly,  negligently  and 
knowingly  left  unguarded  at  the  time  of  the  alleged  injury  to  plain- 
till,  they  will  find  for  the  defendant. 

This  instruction  assumes  that  notwithstanding  the  excavation 
€om]ilained  of  was  a  dangerous  one,  and  rendered  travel  on  the 
highway  passing  thereby  dangerous  and  hazardous,  and  notwith- 
standing  the  defendant  knew  of  the  dangerous  condition  of  the 
street,  and  left  it  unguarded,  and  that  in  consequence  thereof  the 
plaintiff  was  precipitated  into  the  excavation  and  was  injured,  jet, 
if  the  excavation  did  not  actually  extend  into  the  highway,  the 
plaintiff  cannot  recover.  This  cannot  be  the  law.  It  would  not 
be  dlllicult  to  imagine  many  cases  in  which  it  would  be  as  much 
the  duty  of  the  city  authorities  to  protect  the  public,  who  travel 
its  streets  and  highways,  against  dangers  which  do  not  aotaidly 
form  a  part  of  the  street,  as  it  would  be  to  protect  them  from 
obstructions  or  excavations  forming  a  part  of  the  street.  A  case 
may  be  supposed  where  a  deep  excavation  was  made  on  the  border 
of  a  street  or  sidewalk,  at  the  comer  of  the  street  where  a  sadden 
turn  had  to  be  made  by  travelers,  and  at  a  point  where  the  ground 
or  surface  of  the  street  descended,  so  that  it  was  diflBcult  for  per- 
sons to  keep  a  foothold  while  tuniing  the  comer,  and  this  matter 
was  known  to  the  city  authorities,  would  any  one  contend  that  it 
would  not  become  the  duty  of  the  city  in  such  a  case  to  fix  barriers 
to  protect  persons  from  being  precipitated  into  such  excavation ;  or 
that,  if  any  person  should  under  such  circumstances  be  prs- 
dpitatod  into  such  excavation  and  injured,  without  his  fault,  the 
city  would  not  be  liable  to  him  for  the  damages?  I  suppose  that 
such  a  thing  would  hardly  be  contended,  and  yet,  if  this  instrao- 
tion  be  correct,  it  would  result  that  no  recovery  could  be  had  in 
such  case,  because  the  excavation  into  which  the  plaintiff  fell  was 
just  out  of  and  at  the  edge  of  the  street ;  and  it  would  make  no 
difference  in  such  case  if  the  petition  should  allege  that  the  ezca- 
VBtion  extended  into  the  street  Such  variance  would  be  imma* 
tonal  and  could  mislead  no  one.  All  of  the  evidetoe  in  the  present 
shows  most  olearly  that  the  excavation  was  either  extended 
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into  the  highway  a  few  feet,  or  came  up  to  the  edge  of  the  highway. 
Li  each  cases,  if  it  renders  travel  dangerous,  it  is  as  much  tha 
dnty  of  the  city  to  protect  the  public  against  the  danger  in  the 
one  case  as  in  the  other;  and  it  makes  no  difference  in  such  casa 
whether  the  excavation  was  made  by  the  city  or  made  by  another, 
except  when  not  made  by  the  authorities  of  the  city,  they  would 
not  be  liable  until  after  they  bad  notice  of  the  dangerous  condi- 
tion of  the  street.  In  all  such  cases  the  question  is  a  question 
of  negligence,  or  no  negligence,  on  the  part  of  the  city  authori- 
tieB,  and  this  will  depend  on  the  other  question,  whether  it  was, 
under  the  circumstances  of  the  case,  the  duty  of  the  city  to  guard 
travelers  against  the  danger.  If  the  excavation,  being  outside  of 
the  street,  did  not  render  it  dangerous  to  travel,  and  the  highway 
•till  remained  reasonably  safe  to  travelers,  it  would  not  become  the 
duty  of  the  city  to  place  either  guards,  or  other  protection,  to  pro- 
vent  persons  from  falling  into  the  excavation  ;  and  of  course  no 
negligence  could  be  imputed ;  but  whenever  it  begins  to  be  the 
duty  u|)on  the  part  of  the  city  to  afford  protection,  then  a  neglect 
to  perform  the  duty  will  create  a  responsibiUty  upon  the  part  of 
the  city  to  those  who  may  receive  injury  in  consequence  of  such 
negligence,  whether  the  injury  is  received  by  falling  into  an  exca** 
vation  that  is  in  the  street,  or  so  near  to  it  as  to  render  it  dangerous 
to  those  who  travel  upon  the  highway.  Al^er  v.  City  of  Lowell^ 
3  Allen,  402.  The  case  of  TUdale  y.  Inliabitanis  of  Norton,  8 
Mete.  388,  referred  to  by  the  defendant  to  sustain  the  doctrine  of 
this  third  instruction,  when  properly  considered,  does  not  oonfliot 
with  the  view  above  taken  of  the  law  on  the  subject.  In  that  case 
the  decision  of  the  court  was  placed  wholly  on  the  wording  of  the 
itatute  under  which  the  prosecution  was  had. 

The  remaining  question  to  be  considered  in  this  case  is  as  to  the 
propriety  of  the  instruction  given  to  the  jury  by  the  court  on  its 
own  motion.  By  this  instruction  the  jury  are  in  effect  told  that 
although  they  might  believe  from  the  evidence  that  one  Kirschnef 
had  made  an  excavation  on  his  lot  at  the  place  named  in  the  peti- 
tion in  this  case  ;  and  that  said  excavation  had  extended  into  the 
public  thoroughfare,  and  that  said  excavation  had  been  negligently 
left  without  such  protection  as  would  prevent  persons,  who  were 
attempting  to  pass  thereby,  from  being  precipitated  therein,  and 
that  the  city  authorities  had  notice  of  the  dangerous  condition 
thereof,  and  although  the  joiy  might  farther  find  that  plainti 
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about  the  26th  of  May,  1869,  in  pascdng  with  ordinary  care  along 
said  thoroughfare,  was  precipitated  into  said  ezcayation,  and  injured 
thereby,  yet  if  they  should  further  find  that  said  injury  was  caused 
solely  by  plaintiff  being  kicked  into  said  ezcavation  by  a  mule,  or  that 
plaintiff,  being  impelled  solely  by  fear  of  being  kicked  or  injured  by  a 
mule,  jumped  into  such  excavation,  and  was  injured  thereby,  she 
cannot  rocoYer.  This  instruction,  in  other  words,  assumes  that, 
although  the  jury  may  find  the  dangerous  condition  of  the 
thoroughfare,  and  that  the  city  authorities  had  notice  thereof,  the 
dty,  after  notice,  failed  to  take  any  measures  to  remedy  the  defect 
in  the  street,  or  to  otherwise  protect  travelers  against  injury ;  and 
although  the  plaintiff  was  actually  injured  by  being  precipitated 
into  said  excavation,  in  attempting  to  pass  said  excavation,  while 
traveling  along  said  thoroughfare,  without  any  fault  or  negligence 
on  her  part,  she  might  under  these  circumstances  recover,  unless 
the  jury  further  find  that  said  injury  was  caused  solely  by  plaintiff 
being  kicked  into  said  excavation  by  a  mule,  or  that  plaintiff,  being 
impelled  solely  by  fear  of  being  kicked  or  injured  by  a  mule,  jumped 
into  such  excavation,  and  was  injured  thereby. 

The  language  of  this  instruction,  it  seems  to  me,  is  calculated  to 
produce  in  the  minds  of  the  jurors  some  confusion  of  ideas.  If 
the  excavation  was  then  extending  into  the  public  thoroughfare,  in 
a  dangerous  condition,  and  the  plaintiff  carefully  traveling  thereby 
and  being  frightened  by  a  mule,  when  attempting  to  avoid  the  niole 
was  precipitated  or  jumped  into  the  excavation  and  was  injured 
thereby,  I  cannot  see  how,  in  the  nature  of  things,  the  kicking  of 
the  mule  or  the  fright  caused  thereby  could  have  been  the  sole  cause 
of  the  injury.  It  is  true  that,  if  it  had  not  been  for  the  attempt  of 
the  mule  to  kick,  the  injury  might  not  have  occurred ;  and  it  is 
equally  true  that,  if  there  had  been  no  excavation  at  hand,  the  kick- 
ing of  the  mule  would  have  been  harmless.  How  can  it  be  said,  in 
such  case,  that  either  the  one  or  the  other  of  these  circumstances 
was  the  sole  cause  of  the  injury ;  necessarily  each  cause  contributed, 
but  it  took  both  causes  combined  to  produce  the  injury.  I  suppose 
that  the  instruction  was  intended  to  convey  the  idea»  that  not- 
withstanding the  negligence  of  the  defendant  in  failing  to 
provide  safeguards  for  the  protection  of  travelers  who  were 
passing  obstructions  in  the  street,  if  the  primary  cause  of  the 
injury  was  the  kicking  of  the  mule,  or  the  attempt  of  the  plaintiff 
to  escape  injury  from  the  mule,  no  recovery  can  be  had  against  the 


451  MISSOURI, 


Buaett  T.  Citj  of  St.  Joseph. 


defendant  Upon  this  subject  the  aathorities  are  conflicting,  and 
any  attempt  to  reconcile  the  cases  on  the  subject  woald  be  wholly 
fruitless.  In  the  State  of  Maine,  it  has  been  held  in  a  number  of 
reported  decisions^  that  in  order  to  a  recovery  in  such  cases  it  must 
be  proved  that  the  injury  was  occasioned  solely  by  the  neglect  of 
the  defendant,  and  not  by  the  neglect  of  the  defendant,  combined 
with  another  cause  or  accident  Moore  r.  Inhalyitants  of  Abboty  32 
Me.  46 ;  Moullon  v.  Inhabitants  of  Sandfordy  51  Me.  127,  and 
other  cases  might  be  cited  to  the  same  effect.  In  these  cases  it 
will  be  seen  that  the  sole  cause  must  be  the  negligence  of  the 
defendant,  and  that  there  must  be  no  other  accident  combined  with 
the  negligence  which  contributed  to  produce  the  injury,  and  of 
course  when  another  cause  is  combined  neither  can  be  the  sole  cause 
of  the  injury. 

In  Massachusetts,  Elinois  and  Iowa  the  authorities  are  in  con- 
flict with  those  in  Maine.  In  those  States  it  has  been  held  that 
the  circumstance  that  the  injury  was  partly  the  result  of  a  defect 
in  the  street,  and  partly  resulted  from  an  accident  unconnected 
with  the  defect  in  the  street,  and  without  any  fault  on  the  part  of 
the  plaintiff,  would  not  prevent  a  recovery.  The  City  of  Joliet  v. 
VerUffy  35  HI.  63  ;  Oity  of  Lacon  v.  Page,  48  id.  499.  And  it  haa 
been  so  held  even  where  the  primary  cause  of  the  injury  was  a  pure 
accident.  Palmer  v.  The  Inhabitants  of  Andover,  2  Gush.  600 ; 
Mendersheid  v.  City  of  Duhique^  25  Iowa,  108  ;  other  cases  might 
be  cited  to  the  same  effect 

In  the  case  of  Titus  v.  Inhabitants  of  Ifbrthbridge,  97  Mass.  258^ 
it  is  held  that  where  a  horse,  by  reason  of  fright,  disease  or  vicious* 
ness,  becomes  actually  uncontrollable,  so  that  his  driver  cannot  con- 
trol him  or  direct  his  course,  or  exercise  any  control  over  him,  and 
he  in  this  condition  comes  in  contact  with  a  defect  in  the  street 
or  highway,  or  a  place  defective  for  want  of  railing,  by  which  an 
injury  is  occasioned,  the  town  is  not  liable,  unless  it  appears  that 
the  injury  would  have  occurred  if  the  horse  had  not  been  uncon- 
trollable ;  but  it  is  expressly  stated  in  the  opinion  delivered  in  that 
case,  *'  that  a  horse  is  not  to  be  considered  uncontrollable  that 
merely  shies,  or  starts,  or  is  momentarily  not  controlled  by  hii 
driver.'* 

The  authorities  on  the  subject  are  collected  and  commented 
upon  by  Mr.  Angell  in  his  work  on  Highways,  §§  S98,  and  f ol- 
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fewingy  by  refeienoe  to  which  it  will  be  found  that  no  general 
rule  can  be  deduced  from  the  anthoritiefl. 

In  the  caae  under  consideration  the  injury  took  place  upon  a 
public  thoroughfare,  or  immediately  adjacent  thereto;  the  highway 
was  adjoining  to  and  formed  a  part  of  a  public  square  for  market- 
ing purposes ;  in  such  place  it  is  not  to  be  considered  unusual  for 
teams  to  be  standing  and  moving  on  the  public  grounds ;  nor  is 
it  to  be  considered  unusual  that  a  lady  might  become  frightened 
at  the  movement  of  mules  or  other  teams.  These  things  are  to 
be  expected  in  suchi  places,  and  it  is  to  guard  against  injuries 
which  might  occur  from  these  usual  occurrences  that  the  author^ 
ities  of  the  city  are  bound  to  keep  the  streets  in  a  condition  of 
safety.  In  order  to  the  responsibility  of  the  oisj  for  injuries 
received  by  persons  while  traveling  on  the  streets  or  thoroughfares 
of  the  city,  two  things  must  concur: 

First  That  the  thoroughfare  was  out  of  repair  by  the  negligenoe 
of  the  city ;  and 

Second.  That  the  phdntifl,  at  the  time  of  receiving  the  injury, 
was  using  ordinary  care. 

The  courts  in  Maine  seem  to  hold  that  it  must  also  appear  that 
the  defect  in  the  street  was  the  sole  and  only  cause  of  the  injary; 
that  if  any  accident  or  other  cause  concurred  in  producing  the 
injury,  no  recovery  can  be  had.  We  think  that  the  cases  in 
Massachusetts  contain  the  better  law ;  that  if  the  street  or  sidewalk 
was  out  of  repair,  and  after  the  city  authorities  were  notified  of 
the  dangerous  condition  of  the  street  or  sidewalk,  they  carelessly 
permitted  the  street  to  remain  in  this  dangerous  condition,  and 
the  plaintiff,  while  passing  along  said  thoroughfare,  was  precipitate 
into  the  excavation  and  injured,  while  using  ordinary  diligenoe 
and  care  on  her  part,  and  guilty  of  no  fault  (all  of  which  facts  ara 
assumed  by  the  instruction  under  consideration  to  be  true),  she 
would  have  a  right  to  recover,  notwithstanding  the  cause  contribut- 
ing to  the  injury  was  the  attempt  of  a  mule  to  kick  plaintiff,  and 
she,  in  attempting  to  protect  herself  from  injuries  about  to  be 
inflicted  by  the  mule,  fell  or  jumped  into  the  excavation  and  was 
thereby  injured. 

If  the  street  was  not  in  a  dangerous  condition  the  city  was  guilty 
of  no  negligenoe  in  not  protecting  it  with  guards  or  railing ;  and 
if  (as  argued  by  the  counsel  for  the  defendant)  the  excavation  was 
kept  well  guarded  except  for  the  purpose  of  introducing  materiak 
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to  the  building  being  erected,  and  this  was  done  in  a  careful  man- 
ner, then  the  city  was  guilty  of  no  negligence,  and  if  there  was  a 
a  plain  way  to  travel,  which  was  safe  and  the  plaintiff  could  hare 
traveled  over  it,  and  she  voluntarily  choose  to  take  a  hazardous 
way,  which  was  known  or  could  have  been  known  by  her  with 
ordinary  diligence  to  be  hazardous,  then  she  was  guilty  of  contribu- 
tive  negligence,  or  at  least  these  are  facts  from  which  contributive 
negligence  might  be  found  by  the  jury.  All  of  these  facts  were 
proper  to  be  submitted  to  the  jury,  from  which  they  might  find  a 
want  of  negligence  on  the  part  of  the  city  on  the  one  hand,  or  con- 
tributive negligence  on  the  part  of  the  plaintiff  on  the  other  hand ; 
but  they  are  matters  with  which  this  court  has  nothing  to  do  ;  we 
only  say  that  the  mere  fact  that  the  effort  of  the  mule  to  kick 
plaintiff  might  be  or  was  the  primary  cause  of  the  injury  is  not, 
as  a  matter  of  law,  sufficient  to  preclude  the  plaintiff  from  a  right 
to  recover. 

We  do  not  agree  with  the  attorney  for  the  plaintiff  that  the  city 
is  required  or  bound  to  keep  all  of  her  streets  in  good  repair  under 
all  circumstances.  She  is  only  bound  to  keep  such  streets  and 
such  parts  of  the  streets  in  repair  as  are  necessary  for  the  convenience 
and  use  of  the  traveling  public.  It  may  be,  and  doubtless  is,  the 
case  that  there  are  streets  or  parts  of  streets  in  many  cities  which 
are  not  at  present  necessary  for  the  convenience  of  the  public,  that 
will  be  brought  into  use  by  the  growth  of  the  city,  or  there  may 
be  streets  that  have  more  width  than  is  necessary  for  the  present 
use  or  the  requirements  of  travel.  All  that  is  required  in  such 
cases  is  that  the  city  shall  see  that,  as  the  streets  are  required  for 
use,  they  shall  be  placed  in  a  reasonably  safe  condition  for  the  con- 
venience of  travel  When  a  street  is  opened  for  use  it  should  b» 
put  in  a  reasonably  safe  condition. 

It  is  further  contended  by  the  defendant  that  there  is  a  variance 
between  the  allegations  in  the  plaintiff's  petition  and  the  case  made 
by  the  evidence ;  that  the  })etition  charges  that  a  deep  and  danger^ 
ous  excavation  was  unlawfully  permitted  to  extend  into  the  public 
thoroughfare ;  but  the  evidence  and  replication  show  that  the 
excavation  was  not  per  se  unlawful  or  careless  on  the  part  of  the 
city  ;  that  it  only  became  unlawful  in  the  event  that  it  was  unlaw- 
fully permitted  to  remain  without  protection.  This  objection  u 
extremely  technical  and  cannot  avail  under  our  liberal  system  of 
practice  and  pleadings.    The  petition  would  at  least  be  good  after 
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ferdict^  as  it  cannot  be  seen  how  any  one  oonld  be  Borprised  or 
mided  by  ench  a  yarianee.  Be&vei  r.  Larkin,  19  Mo.  192 ;  Alger 
Y.  City  of  Loto$tt,  8  Allen,  402. 

For  the  reasons  set  forth  in  this  opinion  the  judgment  of  the 
Oircnit  Oonrt  should  be  reyersed. 

Judgment  rerersed  and  the  cause  remanded. 


DATiBy  agipellant^  t.  Thb  Kaksas  Oztt,  xra,  Bailboad  Oox» 

PAKT. 

Flalntiif  bonglit  a  ticket  on  defendant's  road  from  W.  to  B.  Not  being  able  Ur 
obtain  a  seat  in  the  car,  be  ref  ased  to  sarrender  tbe  ticket  and  waa  oideied 
to  leave  tbe  train  on  its  arrival  at  F.  At  F.  he  obtained  a  seat  and  tendered 
bis  fare  from  there  to  B.,  bat  refused  to  either  sorrender  bis  ticket  or  to  pay 
the  fare  from  W.  The  conductor  ejected  him.  In  an  action  for  damages 
based  upon  the  contract  entered  into  at  W.,  MA,  that  under  tbe  oontraet 
plaintiir  could  not  maintain  the  action. 

It  seems  that  a  passenger  on  a  railroad  train  who  exhibits  bis  ticket  and  de- 
mands a  seat  has  a  right  to  have  that  demand  oomplied  with  beloce  be  ea» 
be  required  to  surrender  his  ticket. 

Thi  opinion  states  the  case, 

Bm  S  Oart&r,  for  appeUanl 

iiiiBand  Otimr  S  Stringfelhm,  for  lespondeaii 

Sheswood,  J.  Oliyer  Davis  brought  suit  in  the  CSieuit  Court 
of  Buchanan  county  against  the  Kansas  Oity,  St  Joseph  &  Ooundl 
Bluffs  Bailroad  Oompany,  and  his  petition  is  substantially  as  toh 
lows: 

The  first  count  alleges  that  defendant  was  an  incorporated  com- 
pany, under  the  laws  of  this  State,  engaged  in  the  transportation 
of  passengers  for  hire,  on  the  line  of  its  road,  from  Kansas  Oitj 
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ihrongh  St.  Joseph  to  Gonncil  Bluffs,  in  the  State  of  lows ;  thst 
plaintiff  purchased  of  defendant  on  the  18th  of  October,  1870,  a 
first-class  ticket  entitling  him  to  a  seat,  in  accordance  with  such 
ticket,  in  the  cars  of  defendant,  from  the  town  of  Winthrop  to  tho 
town  of  Bigelowy  on  the  line  of  defendant's  railroad ;  that  defend* 
ant  failed  and  refused  to  furnish  sufficient  accommodations,  and  its 
cars  were  so  crowded  that  plaintiff  could  not  procure  a  seat ;  was 
compelled  to  stand,  to  his  great  pain,  danger,  eta,  by  being  jolted 
and  thrown  about  by  the  rapid  motion  of  the  cars  against  the  arms 
of  seats,  etc.,  etc.,  although  plaintiff  was  suffering  at  the  time  with 
great  physical  debility,  and  rheumatism,  to  his  damage  in  the  sum 
of  15,000,  for  which  judgment  is  asked. 

The  second  count  in  its  introductory  matter  is  like  the  first,  and 
charges  that  defendant,  ''after  having  carried  plaintiff  as  such  paa- 
ienger  in  such  cars  "  to  a  place  about  half  way  between  Forest  Oity 
and  Bigelow,  declined  and  refused  to  further  carry  or  transport 
him,  and  ejected  him  without  lawful  excuse  from  its  cars,  in  the 
night  time,  on  an  uninhabited  prairie,  while  the  night  was  dark, 
cold  and  rainy,  whereby  plaintiff  was  compelled  to  walk  about  five 
miles  to  the  town  of  Bigelow,  through  mud  and  water,  exposed  to 
great  danger,  and  his  health  impaired,  etc. ;  to  his  damage  in  the 
sum  of  110,000,  and  judgment  asked  for  that  sum. 

The  chief  portion  of  the  answer  of  defendant  is  tantamount  to  a 
general  denial ;  it  admits  that  plaintiff  was  a  passenger  on  its  road, 
but  denies  that  he  had  purchased  a  ticket,  and  then,  as  a  further 
defense,  states  that  he  went  on  board  of  the  cars  of  defendant,  and 
that  while  on  said  cars,  between  St.  Joseph  and  Forest  Oity,  the 
conductor  asked  plaintiff  for  his  ticket  or  his  fare,  which  he  wrong- 
fully refused  to  deliver  or  pay  to  the  conductor,  who  then  informed 
him  that  he  must  get  off  at  the  next  stiition,  Forest  Oity,  and  thia 
plaintiff  also  failed  to  do,  but  remained  on  the  cars,  and  upon  being 
again  called  on  for  his  ticket  or  his  fare,  wrongfully  and  without 
excuse  refused  to  deliver  the  one  or  to  pay  the  other ;  and  there- 
upon the  conductor  gently  laid  his  hands  upon  him  and  put  him  off 
the  train,  after  the  same  had  been  stopped  near  several  dwelling- 
houses,  using  no  more  force  than  was  necessary,  etc. 

The  reply  traverses  all  the  chief  allegations  of  the  answer,  and 
aUeges  the  production  and  exhibition  of  the  plaintiff's  ticket  to  the 
conductor,  and  the  offer  by  plaintiff  to  pay  his  fare,  etc. 

The  testimony  adduced  at  the  trial  of  the  cause  discloaes  the 
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fact  that  the  controversy  which  gave  rise  to  this  suit  arose  respect- 
ing a  seat  in  the  defendant's  cars,  to  which  seat  plaintiff  chtimed 
he  was  entitled  prior  to  surrendering  his  ticket  or  paying  his  fare. 

He  rides  from  Winthrop  to  St.  Joseph  on  his  ticket,  which  is 
punched  or  canceled  in  the  usual  way  for  that  portion  of  the  trip, 
and  that  train  proceeding  no  further,  the  journey  is  resumed  in  the 
morning ;  and  between  St  Joseph  an  d  Forest  City  he  is  called 
upon  for  his  ticket,  but  declines  to  surrender  it  until  provided  with 
a  seat,  stating  that  he  would  not  pay  fare  and  stand  up.  The 
plaintiff  claims  that  he  showed  the  conductor  his  ticket  and  told 
him,  **  when  you  get  me  a  seat,  I  will  give  you  the  ticket,"  and 
that  the  conductor  replied,  ''  I  will  give  you  a  seat  as  soon  as  I  can 
get  it;"  and  that  the  plaintiff  then  said,  "then  you  can  have 
the  ticket"  The  conductor,  however,  states  that  he  told  the 
plaintiff  that  if  he  would  pay  his  fare  or  surrender  his  ticket  he 
would  furnish  him  with  a  seat.  Yet  the  accounts  of  both  parties 
agree  in  this,  that  plaintiff  is  told  that  unless  he  pays  his  fare,  or 
surrenders  his  ticket,  he  would  have  to  get  off  at  the  next  station. 
Forest  City ;  but,  instead  of  doing  either,  he  remains  on  the  can 
until  after  that  station  is  passed,  secures  a  seat,  and  when  called  on 
the  second  time,  he  tenders  his  fare  from  Forest  City  to  Bigclow, 
or  as  far  as  he  had  had  a  seat,  and  refuses  to  pay  full  fare  from 
St  Joseph,  or  to  surrender  his  ticket,  and  he  is  then,  in  conse- 
quence of  such  refusal,  put  off  the  train. 

Various  instructions  were  asked  by  the  plaintiff  and  refused  by 
the  court,  and  several  instructions  given  at  the  instance  of  defend- 
ant ;  to  which  action  of  the  court  plaintiff  duly  served  his  excep- 
tions. But,  in  the  view  I  take  of  this  case,  it  is  entirely  unneces- 
«ary  to  examine  into  the  correctness  of  the  action  of  the  court  below 
in  that  particular,  as  I  do  not  think  that  the  plaintiff  was,  upon 
his  own  showing,  entitled  to  a  recovery. 

There  can  be  no  doubt  that  a  passenger  on  a  railroad,  who  exhib- 
its his  ticket  and  demands  a  seat,  has  a  right  to  have  that  demand 
complied  with  prior  to  the  surrender  of  that  which  constitutes,  iu 
the  very  nature  of  the  case,  the  best  evidence  of  his  contract  with 
the  company  for  safe  and  comfortable  transportation.  But  it  is 
equally  true  that  he  must  adhere  to  and  rely  on  that  contract,  or  if 
there  be  a  non-compliance  with  its  terms  in  any  reasonable  and 
essential  particular  on  the  part  of  the  company,  he  must  abandon 
the  contract  and  quit  the  train,  so  soon  as  suitable  opportunity 
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offers.  He  will  not  be  peniiitted>  as  was  attempted  in  this  case,  to 
grasp  that  contract's  benefits  with  one  hand,  while  he  shirks  and 
repudiates  its  burdens  and  liabilities  on  the  other.  And  had  the 
plaintiff,  upon  presentation  of  his  ticket,  and  the  refusal  of  a  seat 
until  he  surrendered  that  ticket,  abandoned  his  contract,  and  left 
the  train  at  Forest  City,  a  widely  different  question  as  to  the  lia- 
bility of  the  railroad  company  might  then  have  been  presented. 
But  instead  of  doing  this  he  retains  his  ticket,  remains  on  the  train 
under  his  original  contract,  secures  a  seat  at  Forest  Oity,  and  then, 
when  called  upon  for  his  fare  or  his  ticket  a  second  time,  tenders 
what  is  barely  sufficient  payment  from  the  station  where  he  is  told 
to  get  off  to  the  point  of  his  destination.  It  was  contended  by 
appellant's  counsel,  in  the  argument,  that  plaintiff  had  a  right  to 
make  a  contract  from  Forest  City  to  Bigelow;  but,  conceding  the 
soundness  of  this  position,  it  is  not  seen  what  possible  bearing  it  can 
have  on  this  case,  for  this  suit  is  brought,  not  on  any  new  contract^ 
but  on  the  one  alleged  to  have  been  entered  into  at  Winthrop. 

For  these  reasons,  without  entirely  sanctioning  the  action  of  the 
court  below,  as  to  giving  or  refusing  instructions,  I  am  of  opinion 
that  the  judgment  should  be  affirmed. 

Judges  Waoneb  and  Naftok  absents 
The  other  judges  concur. 

Judgment  qgirmA 


OiiKMXifrs,  appellant,  t.  Thx  Hakkibal  avb  Si.  Jobbfh  B.  &'Oqi 

<SBMo.flOl) 

Ikmajm — raSbroad$,  negUgmee  qf^fre  kMBed  fl^m  totomaike,  pmim§ 

tUm~^ipeeMlaikedamage$^ 

Where  giase  is  set  burning  by  the  fire  escaping  from  a  looomotiTe,  and  tli* 
owner  snes  the  company,  negligence  on  the  part  of  defendant  will  be  pva- 
famed  from  the  encape  of  the  fire,  and  it  deToWes  upon  it,  in  order  to  reb«l 
thifl  preenmption,  to  show  that  proper  and  safe  locomotives  and  engines 
were  need,  and  were  oondneted  by  the  eervanta  of  the  company  in  a  propv 
and  safe  way.  In  each  case  the  damages  claimed  would  not  be  held  toe 
remote  or  specalative,  although  the  property  consumed  waa  separated  tnm 
the  track  by  a  strip  of  ground  forty  or  flftj  yards  wide,  where  the  plat 
eorered  with  dry  grass  and  other  oombnstible  matter. 

Where  doubt  arises  as  to  whether  damages  are  proximate  or  remoCe»  UmI 
should  be  presented  to  the  Jury  by  proper  instmetions. 
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AonoK  for  damages.    The  opinion  states  the  case. 

&  P.  Husiofif  for  appellant  L  The  negligence  .of  the  respond- 
ent  was  snffioiently  shown  to  make  at  least  a  prima  facie  case. 
iShearm.  &  Bedf.  on  Neg.  396,  §  333 ;  Bedf.  on  Bailroad,  465  ;  42 
111.  407 ;  45  Mo.  222  ;  46  id.  456.  II.  The  damages  are  not  too 
remote.  Shearm.  &  Bedt  on  Neg.  667,  669,  §§  594,  596 ;  Sedgw. 
Meas.  of  Dam.,  marg.  pp.  58  and  59 ;  Sharp  v.  PaweU,  2  £Dg. 
587  ;  KMogg  y.  B.  R.  Oo.,  7  Am.  Bep.  69;  26  Wis.  223  ;  Flynn  v. 
Tke  San  Francisco  R.  B.  Oa^6  Am.B.  595;  Toledo,  etc,  B.  B,  Oo. 
y.  Puubir  (53  HL  447),  5  Am.  Bep.  57. 

James  Oarr,  for  respondent.  L  The  appellant  is  not  entitled  tc 
Teooyer  without  showing  negligence;  this  he  totally  failed  to  do. 
SmUA  Y.  Han.  4k  St.  Jo.  B.  B.  Oo.,  37  Mo.  287.  11.  The  dam- 
ages are  too  remote.  Penn.  B.  B.  y.  Kerr^  62  Penn.  St.  353;  1  Am. 
Bep.  431 ;  Byan  y.  New  York  Oentral  B.  B.,  35  N.  Y.  210. 

VoBiES,  J.  This  action  was  brought  to  recoyer  damages  for  the 
burning  of  the  plaintiff's  fencing  and  meadows  by  the  >carelessneB8 
of  defendant's  employees. 

The  petition  is  in  the  usual  form,  charging  that  the  defendant 
was  a  corporation  owning  a  railroad  running  near  the  plaiiitiil's 
farm,  and  that,  while  defendant's  locomotiye  and  cars  were  being 
run  past  and  near  plaintiff's  farm,  by  the  carelessness  of  the  defend- 
ant's servants  and  agents  having  charge  of  said  locomotive  and 
ears,  fire  was  permitted  to  escape  therefrom,  whMh  set  fire  to  plain- 
tiff's fencing  and  meadow,  by  which  he  was  damaged ;  and  he 
claimed  judgment  therefor. 

The  defendant's  answer  admits  that  it  is  incorporated,  and  that 
it  operates  and  runs  locomotives  and  cars  on  itb  road,  etc.,  but 
denies  the  negligence  of  its  servants,  and  all  other  material  alle- 
gations in  the  petition. 

The  evidence  given  for  the  plaintiff  on  the  trial  tended  to  prove 
that  plaintiff  owned  a  farm  in  Linn  county.  State  of  Missouri ; 
that  defendant's  railroad  passes  near  said  farm ;  that,  at  the  place 
where  the  fire  is  charged  to  have  taken  place,  there  is  a  strij)  of 
land  lying  between  the  railroad  and  plaintiff's  farm  and  fence,  from 
t0ight  to  ten  rods  wide ;  that  this  strip,  at  the  time  of  the  fire,  was 
-oovered  with  dry  grass;   that,  as  the  cars   and   locomotivo  of 
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the  defendant  passed,  at  the  time  named,  fire  escaped  therefrom, 
and  set  fire  to  this  grass  and  combustible  matter  on  this  strip  of 
land  opposite  ta  the  plaintiffs  field ;  that  the  fire  was  started  about 
twenty  feet  from  the  track  of  the  road,  and  extended  to  plaintiff's 
field  and  meadow,  and  consumed  his  rails  and  hay,  which  were  of 
the  value  of  over  $100 ;  that  owing  to  the  grass,  and  its  dry  condi- 
tion at  the  time,  though  good  efforts  were  made  to  stop  the  fire,  it 
oould  not  be  stopped  by  plaintiff  and  others  until  after  it  com- 
municated with  plainti£Ps  field  and  burned  the  same.  After  plain- 
tiff had  given  evidence  to  prove  the  facts  above  stated,  he  closed 
his  case,  when  the  defendant  moved  the  court  to  instruct  the 
jury,  '^That,  admitting  all  the  evidence  adduced  by  the  plaintiff  to 
be  true,  the  plaintiff  has  made  no  case,  and  they  will  find  for  the 
defendant.*'  This  instruction  was  given  by  the  court,  after  which 
the  plaintiff  took  a  nonsuit,  with  leave  to  move  to  set  the  same 
aside. 

In  proper  time  the  plaintiff  filed  his  motion  to  set  aside  the  non- 
suit  taken,  and  to  grant  the  plaintiff  a  new  trial,  assigning  as  a 
reason  therefor  the  action  of  the  court  in  instructing  the  jury  to 
find  for  the  defendant.  This  motion  being  overruled,  the  plaintiff 
excepted*  and  appealed  to  this  court 

The  only  question  presented  here  is .  whether  the  facts  proven  in 
the  case,  or  the  facts  which  the  evidence  tended  to  prove  in  this 
case,  were  sufficient  to  make  a  prima  facie  case  in  favor  of  the 
plaintiff.  The  counsel  for  the  defendant  insists  that  it  was  neces- 
sary for  the  plaintiff  to  introduce  some  evidence  of  negligence  on 
the  part  of  the  servants  of  the  defendant's  other  than  that  the 
fire  had  escaped  from  their  locomotive  which  burned  the  plaintiff's 
fencing ;  that  there  must  be  some  direct  evidence  tending  to  show 
negligence,  in  addition  to  the  evidence  that  the  fire  had  escaped 
from  the  locom6tive  of  defendant,  while  it  was  passing  near  plain- 
tiff's field.  There  is  no  doubt  that  the  authorities  are  conflicting 
on  this  subject.  In  some  courts  it  has  been  held  that  evidence  of 
actual  negligence  must  be  shown,  while  in  other  States  it  has  been 
held  that  negligence  may  be  found  by  the  jury  from  the  fact  that 
the  fire  escaped  from  the  locomotive  that  caused  the  injury,  and  that 
it  devolves  on  the  defendant  in  such  case,  in  order  to  rebnt  the  pre- 
snmption  of  negligence,  to  prove  that  it  was  using  proper  and  safe 
locomotives  and  engines,  and  that  its  servants  were  oondaoting 
them  in  a  proper  and  safe  way.    I  think  that  the  latter  doctrina  ia 
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fhe  correct  one.  We  may  safely  presume  that  railroad  companies 
•re  not  ranning  locomodyes  on  their  roads,  the  natural  or  proUible 
effect  of  which  wonld  be  to  set  fire  to  the  farms  of  those  who 
resided  along  the  road,  if  they  were  carefully  managed  :  from  wliich 
the  natural  presumption  would  be,  that  when  lire  escaiKHl  and 
bnmed  up  the  farms  along  the  road,  it  procccilcd  from  negligence. 
If  it  should  be  held  otherwise,  it  would  amount  to  a  denial  of 
justice  to  those  who  were  injured  by  such  fires.  It  would  be  in 
most  cases  wholly  impossible  for  the  fanner  who  was  injured  to  be 
able  to  tell  how  the  servants  of  the  com|mny  were  conducting  the 
business  and  they  would  be  in  most  cases  wholly  ignorant  by  what 
witnesses  the  facts  of  negligence  could  be  proved.  These  are  facty 
that  wonld  be  peculiarly  within  the  knowledge  of  the  defendant 
and  its  servants.  In  such  cases  the  onvs  should  devolve  on  the 
defendant  to  prove  how  it  and  its  servants  were  conducting  its 
business  at  the  time  the  fire  escaped.  The  question  is  now,  I  con* 
sidor,  well  settled  in  this  State.  In  Smilh  v.  Hie  JIan.  i£  Si.  Jo. 
R.  B.  Co.,  87  Mo.  387,  it  was  held,  in  a  case  very  similar  to  the 
one  now  being  considered,  that  there  must  be  evidence  of  negli- 
gence produced  by  the  plaintiff  before  he  can  recover,  in  addition 
to  the  evidence  of  the  escape  of  the  fire  imd  the  injury  occasioned 
thereby.  The  same  question  has  however  been  before  tiiis  court 
in  two  cases  snbseqaent  to  the  case  of  Sinith  v.  The  Han.  S  SLJo. 
B.  R.  Co.f  in  both  of  which  it  was  held  that  the  fact  that  the 
fire  which  caused  the  injury  sued  for  was  set  by  or  escaped  from 
a  railroad  engine,  wonld  be  prhna  facie  evidence  of  negligence  on 
the  part  of  those  who  ran  it,  or  who  provided  the  engine,  and  that 
fhe  burden  wonld  be  thrown  on  the  defendant  in  such  case  to 
exonerate  itself  by  showing  the  want  of  negligence.  BoAfwrd  t. 
TU  Han.  &  St.  Jo.  R.  R.  Co.,  46  Mo.  456 ;  Fitch  v.  The  Pacific 
B.  R.  CkKp  4S  id.  323.  It  is  believed  that  the  current  of  Ameri*. 
oan  anthorities  is  to  the  same  effect. 

The  next  point  made  by  the  respondent  to  sustain  the  action  of 
fbe  court  which  tried  the  cause  in  instructing  the  jury  to  find  for 
fhe  defendant  is,  that  the  damages  proved  are  too  remote ;  that 
there  was  no  connection  between  the  fire  emitted  from  tlie  engine 
and  the  burning  of  the  plaintiff's  fence  and  field ;  that  the  cause 
of  the  injury  is  not  immediate  but  remote.  The  general  rule  it 
that  every  person  is  liable  for  the  natural  and  usual  oonsequencet 
ol  his  own  acts,  but  not  for  the  remote  or  unusual  damages^    Itia 
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lometimeB  difficult  to  fix  the  line  between  damages  that  are  the 
proximate  or  remote  consequenceB  of  a  wrongful  act ;  hence  the 
deci£don8  on  this  subject  are  not  always  in  harmony  with  each 
other ;  bat  in  the  case  under  consideration  there  seems  to  me  to 
be  no  difficulty.  Here  the  fire  escaped  on  to  and  upon  a  strip  of 
ground  some  forty  or  fifty  yards  wide»  which  was  covered  over  its 
entire  surface  with  dry  grass  and  combustible  matter.  It  was  a 
natural  and,  I  might  say,  a  necessary  consequence  that  the  fire 
would  extend  to  and  bum  the  plaintifiPs  fence.  The  evidence  shows 
that  this  result  coidd  not  be  prevented,  although  efforts  were  made 
to  do  so.  The  fire,  by  its  natural  extension,  extended  to  and ' 
burned  plaintiff's  fence.  When  the  result  of  an  unlawful  act  is  a 
natural  one,  one  that  would  ordinarily  flow  from  the  act  done,  it  is 
not  remote  but  proximate.  If,  on  the  contrary,  the  damage  com- 
plained of  would  not  naturally  or  usually  flow  from  the  negligent 
act,  but  was  brought  about  by  some  sudden  storm,  or  other  unfore- 
seen casualty,  then  the  damages  would  be  too  remote.  But  where 
the  fire,  as  in  this  case,  would  necessarily  extend  to  plaintiff's  field 
and  bum  his  fence,  the  damages  are  sufficiently  proximate,  and 
are  the  natural  result  of  the  negligent  act,  if  negligence  should  be 
found  by  the  jury ;  and  if  there  was  any  doubt  as  to  whether  the 
loss  to  the  plaintiff  was  the  direct  or  natural  result  of  the  neg- 
ligent act,  that  fact  should  have  been  submitted  to  the  jury  under 
proper  instructions.  MiUer  v.  Martin,  16  Mo.  508 ;  Toledo  R,  R. 
T.  Pindar^  63  HI.  447 ;  5  Am.  Rep.  67;  Perley  v.  Eastern  R.  -S., 
98  Mass.  414;  Kdlogg  v.  The  Chicago  <§  N.W.RB.,  26  Wis.  223; 
7  Am.  Bep.  69,  and  cases  there  cited.  The  cases  of  Pennsylvania 
Baihroad  v.  Kerr,  62  Penn.  St  363  ;  1  Am.  Bep.  431,  and  Ryan  v« 
New  York  CetUral  R.  R.y  35  N.  Y.  210,  relied  on  by  respondent, 
must  be  considered  as  extreme  cases,  depending  upon  the  pecu- 
liar facts  surrounding  them,  and  are  not  sufficient  to  overturn 
the  authority  or  reason  of  the  cases  aboved  referred  to. 
The  judgment  is  reversed^  and  the  oanae  is  remanded* 

Judgmmd  rtvmrmd^ 
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AyBB8>  plaintiff  in  error,  v.  MiLBOT. 

<ffMo.Sll) 

Biiintif^towm^MffcthUe  paper  ^condi^^ 

Defendant  signed  a  non-negotiable  pzomieBorx  note  as  saretj.apon  the  expi 
eandition  that  a  eortain  other  penon  ahonld  -eign  as  eo-enntj.  The  oignatuv 
of  the  latter  was  not  obtained.  HM,  that  defendant  was  not  liable  to  a 
holder  in  good  faith  and  withoat  notice. 

AcTiOK  on  a  non-negotiable  promissory  note.  The  opinion 
gtates  the  case. 

Minor  <§  Foster  and  Andersan  dt  NUH^  for  plaintiff  in  error. 
Fitgg  dt  Dyety  tor  defendant  in  error. 

Wagxisr,  J.  This  was  an  action  commenced  npon  a  non- 
oegotiable  promissory  note  against  the  defendant. 

The  defense  set  np  in  the  answer  was  that  Milroy,  the  defend- 
anty  signed  the  note  as  surety  for  one  Jones,  npon  the  expresv 
anderstanding  that  Jones  was  also  to  procure  the  signature  of  D, 
P.  Dyer  as  an  additional  security,  and  that,  if  the  name  of  Dyer 
was  not  obtained,  then  he  was  not  bound;  that  Jones  did  not  get 
Dyer  to  sign  the  note,  and  that  plaintiff  had  full  notice  of  this  con- 
dition before  he  received  the  note. 

It  seems  that  Jones  took  the  note,  and,  without  getting  Dyer  to 
sign  it,  he  delivered  the  same  to  plaintiff.  The  court  below  found 
for  the  defendant,  but  its  Ycrdict  appears  to  hare  been  based  on  the 
fact  that  the  plaintiff  had  notice  of  the  condition  upon  which 
dBfeixdant  signed  the  note.  It  is  now  contended  that  there  was 
no  evidence  adduced  to  show  that  plaintiff  had  any  such  notice, 
and  if  there  was  no  such  notice,  then  the  verdict  and  judgment 
are  against  the  law. 

An  examination  of  the  record  forces  upon  my  mind  the  conclu- 
lion  that  there  was,  in  fact,  nothing  to  bring  notice  home  to  the 
plaintiff  of  the  agreement  upon  which  the  note  was  signed  by  the 
defendant.  But  it  is  conceded  throughout  the  whole  case  that 
there  was  such  an  understanding,  and  that  defendant  signed  the 
Vol.  XIV.  —  69 
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note  as  surety,  upon  the  express  condition  that  Dyer  was  also  to 
sign  it>  and  that  Jones  was  not  to  deliyer  it  to  the  payee  till  Dyer's 
signature  was  obtained. 

The  question  then  is  whether  the  defendant  is  liable  where  the 
condition  was  not  complied  with,  though  the  plaintiff  had  no  notice 
of  the  fact  when  he  took  the  note. 

In  the  case  of  negotiable  or  commercial  paper  it  is  very  dear 
that  the  defense  would  not  be  held  good. 

In  a  suit  upon  a  note  of  that  character  it  was  expressly  adjudged 
by  this  court  in  the  Banky  etc,  y.  Phillips,  17  Mo.  29,  that  it  was 
no  defense  for  an  indorser  who  was  sued  upon  a  note,  that  he 
indorsed  it  upon  the  express  condition  that  it  should  also  be 
indorsed  by  another  person,  when  it  did  not  appear  that  the  plain- 
tiff knew  of  the  condition. 

In  making  this  line  of  defense  there  is  a  clear  distinction  recog- 
nized between  bonds  or  other  instruments  that  are  not  negotiable 
and  those  which  are  negotiable. 

The  question  here  presented  has  often  been  before  the  courta^ 
and  the  almost  universal  holding  has  been,  that  where  a  bond  or 
other  instrument  for  the  payment  of  money  is  executed  by  a  surety 
on  the  condition  that  another  person  shall  also  sign  it  as  surety, 
and  that  if  not  so  signed,  then  the  principal  obligor  shall  not 
deliver  it,  and  the  obligor  does  deliver  it  in  violation  of  this  agree- 
ment, then  the  surety  who  signed  will  not  be  bound. 

In  the  case  of  State  v.  SandiAsky^  46  Mo.  377,  we  quoted  approv- 
ingly the  rule  laid  down  by  the  Supreme  Court  of  Massachusetts 
in  Cutter  v.  Whittemore,  10  Mass.  442,  where  Jackson,  J.,  speaking 
for  the  court,  said  :  '^  If  there  had  been  any  agreement  or  condition 
at  the  time  that  it  should  not  be  delivered  as  their  deed  unless  a 
third  person  named  as  obligor  should  also  execute  it,  this  would 
show  that  it  was  only  delivered  as  an  escrow." 

In  Linn  County  v.  Farris,  52  Mo.  75,  ante,  the  principal  pro- 
cured the  signature  of  a  surety  on  the  bond,  the  surety  signing  it  on 
condition  that  another  person  should  likewise  be  procured  to  sign 
it,  but  the  other  person's  signature  was  not  procured  and  his  name 
was  forged  on  the  bond,  and  the  principal  then  delivered  iL  In  an 
action  on  the  bond  it  was  decided  there  was  no  delivery  as  to  the 
surety,  and  that  the  bond  was  void  as  to  him. 

In  the  case  of  Lovett  v.  Adams,  3  Wend.  380,  the  defense  wm 
that  the  bond  had  never  been  delivered  by  the  obligorS;  and  the  fact 
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was  offered  to  be  prored  by  a  co-obligor.  The  witness  was  rejected* 
In  delivering  the  opinion  of  the  court,  Savage,  0.  J.,  said:  ''  If  a 
bond  be  signed  and  pat  into  the  hands  of  the  obligee  or  a  third 
person,  on  the  condition  that  it  shall  become  obligatory  upon  the 
performance  of  some  act  by  the  obligee  or  any  other  person, 
the  paper  signed  does  not  become  the  bond  of  the  party  signing 
the  same  until  the  condition  precedent  be  performed.  Until  then 
there  is  no  contract." 

In  Bronson  v,  Hoyes,  7  Wend.  188,  a  bond  was  given  to  the  sheriff 
on  an  arrest  The  sheriff  said  to  the  party  signing,  *'  Sign  the 
bond,  and  he  will  get  some  other  person  to  sign  with  you,  or  get 
other  bail  in  the  morning.''  It  was  said  by  the  court  (Nelson,  J.): 
'*If  it  was  the  agreement  of  the  parties  at  the  time  it  was  put  into 
the  hands  of  the  officer,  that  it  was  not  to  be  delivered  to  take  effect 
nntil  additional  bail  was  procured,  then,  whatever  might  be  the 
intention  of  the  defendant,  the  bond  would  be  inoperative  and  have 
no  legal  existence." 

In  Leaf  v.  Oibbs,  4  Oar.  ft  P.  466,  it  was  decided  that  when  a 
person  signs  a  promissory  note  on  a  represontat^'on  that  others  are 
to  join,  and  one  afterward  refuses  to  sign,  the  payees  cannot  recover 
in  an  action  on  the  note  against  the  person  who  signed  it,  unless  the 
jury  are  satisfied  that  such  person,  knowing  the  facts  and  being 
aware  of  his  rights,  had  consented  to  waive  his  objection. 

TiKDAL,  Oh.  J.,  in  summing  up  the  case  to  the  jury,  uses  this 
language :  ^'  It  seems,  from  the  evidence  of  plaintiff's  witnesses, 
that  the  defendant  was  told  that  his  mother  was  to  join,  and  there- 
fore  the  obtaining  of  her  signature  was  a  condition  which,  if  not 
carried  into  execution,  would  justify  the  defendant  in  withdrawing, 
and  if  matters  have  not  been  altered  since  the  signing  of  the  note, 
the  defendant  will  not  be  liable." 

There  was  a  verdict  for  defendant. 

In  Perry  v.  Pafiersony  5  Ilumph.  133,  it  was  held  that,  where  a 
bill  was  delivered  to  the  creditor  by  an  obligor  as  surety,  upon  con- 
dition that  another  should  sign  as  co-surety,  it  was  delivered  as  an 
escrow,  and  was  not  obligatory  unless  the  condition  was  complied 
with,  or  unless  he  agreed  that  it  should  be  obligatory  upon  him 
after  his  knowledge  of  the  refusal  of  the  other  to  sign  as  co-surety. 

It  was  also  further  held  that  when  delivered  as  an  escrow  by  a 
taietf  to  the  principal  obligor,  and  by  the  latter  to  the  cieditoi 
abflolntely  and  without  condition,  the  ignorance  of  the  creditor  does 


468  MISSOIIBI, 


Aj9in  ▼.  MUrojr. 


not  difloharge  the  condition  and  constitute  the  delivery  a  valid 
deliverj.  It  was  the  bnsinees  of  the  creditor  to  have  informed 
hinuelf  of  thelactaconnectod  with  the  delivery. 

The  court  obsMrves^  '^  the  law  upon  this  point  is  settled  beyond 
controversy,  and  needs  at  this  day  no  investigation."  So  in  Ala- 
bama {Bibb  V.  Reidf  3. Ala.  88)  it  wai  decided  that  a  bond  may  be 
delivered  conditionally  to  a  co-obligor,  and  will  not  be  operative  as 
a  deed  of  the  party  until  the  condition  is  performed. 

The  courts  speaking  throngfa  Oumond,  J.,  who  wrote  the  opinion, 
say:  '^  We  are  satisfied  that  on  principle  there  can  be  difference 
between  a  conditional  delivery  to  a  stranger  or  a  co-obligor ;  that 
in  either  case  the  deed. cannot  be  operative  until  the  condition  is 
performed^  and  such  is  clearly  the  weight  of  authority  at  the  present  . 
day." 

In  the  StaU  Baaik  al  Trmion  v.  Bvann,  3  Oreen  (N.  J.),  155, 
the  subscribing  witness  to  a  bond  testified  that  at  the  time  of  its 
execution  by  the  defendant  he  said :  '^  This  bond  is  not  to  be 
delivered,  till  signed  by  all.  the  persons  named  therein ;"  and  upon 
inspection  of  the  bond  it  aj^peared  that  one  of  the  obligors  had  not 
signed  it  It  was  held  that  the  bond  could  not  be  reoeived  in  evi* 
denoe.  It  was  also  decided  in  the  same  case  that  whether  a  party 
says,  '^  I  deliver  this  writing  as  my  deed  in  the  oonfidenoft  that  yon 
will  not  deliver  it  to  the  grantee  until  a  certain  condition  be  per- 
formed/' or  whether  he  sa3r8,  ''  I  deliver  it  to  you  as  an  escrow,  to 
take  effect  as  my  deed,  upon  a  certain  matter  being  done,"  it  is  in 
either  case  an  escrow,  and  will  be  inoperative  in  the  hands  of  the 
party,  by  whatever  means  he  may  get  possession  of  the  instrument, 
until  the  condition  is  performed.  It  is  the  performance  of  the 
condition,  and  not  the  second,  deli  very,  that  give»  it  vitality  and 
existence  as  a  deed.  In  this  case  the  bond  was  delivered  to  the 
obligor,  for  whose  benefit  it  was  signed  by  the  defendants;  The 
same  condition  was  made  a  part  of  the  execution  as  in  the  case 
under  consideration,. and  it  was  not  to  be  used  until  signed  by  all, 
who,  by  the  arrangement,  were  to  become  parties  to  it*  Hokkt- 
BLOWER,  Ch.  J.,  who  driivered  the  opinion  of  the  oourt,  after  review^ 
ing  many  of  the  authorities,  remarks  :  "  It  is  evident  that  the  word 
'stranger'  is  used  by>  Lord  Coke  in  oppoation  to  tha  party  to  whom 
the  deed  is  made.  A  delivery  to  a  oo-oUigor  wiihont  words  would 
give  no  more  effect  to  the  instrument  than  deUvety  to  m  sknmger 
with  word&"    Btbbsov,  J.,  abo  deUfvrad  an  apbikm,  and  aigued 
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'that  there  was  no  deUvery,  as  delivery  implied  that  the  partyirho 
had  sealed  had  given  up  control  of  the  vnriting  to,  and  for  thense 
of,  the  other  party.  He  said  **  the  intention  to  deliver,  which  is  the 
essence  of  the  transaction,  is  wanting.  The  intention  to  deliver 
this  writing  was  never  formed,  but  one  quite  different.^'     «    *    ♦ 

A  mere  parting  with  the  actual  possession  of  a  writing  is  very 
different  from  a  legal  delivery,  which  is  to  give  it  operation  as  a 
deed. 

Delivery  is  necessary  to  the  complete  execution  of  a  promissory 
note,  and  if  the  payee  obtain  possession  thereof  by  fraud  or  any 
unauthorized  act,  he  cannot  maintain  an  action  on  it.  Carter  v. 
McClintocky  29  Mo.  464.  There  must  not  only  be  a  delivery,  but 
it  must  be  with  an  intention  to  deliver,  and  by  one  who  has  a  right 
to  deliver. 

In  Pepper  v.  The  State,  22  Ind.  899,  it  is' held  that  where  a  bond 
18  presented  by  the  principal  in  it  to  seyeral  persons,  and  tiieir  sig- 
natures as  sureties  for  him  are  solicited  by  him,  and  he  repi*esent8 
to  them,  severally,  that  before  its  delivery  he  will  procure  the  signa- 
tures of  a  certain  number  of  other  persons  as  sureties,  or  of  cer- 
tain named  persons,  and  some  of  them  are  induced  by  such  Tepro- 
Bentations  to  sign  it,  and  others  sign  it  upon  condition  that  such 
other  signatures  shall  be  procured,  and  such  other  signatures  aro 
not  procured,  those  persons  who  signed  upon  condition  may  show 
these  facts  in  defense  to  an  action  on  the  bond. 

So  in  the  case  of  The  People  v.  Bostwichy  '43  Barb,  "9,  where  a 
bond  for  the  payment  of  money  was  executed  by  several  persons  at 
the  same  time,  as  sureties,  upon  the  representation  that  another 
person  would  sign  it  as  co-security,  and  with  the  understanding 
th^t  one  of  the  obligors  was  to  take  the  bond,  but  was  not  to  deliver 
or  use  it  until  after  it  was  signed  by  the  6ther  person,  it  appeared 
that  some  of  the  sureties  would  not  have  signed  the  bond,  except  on 
the  condition  that  the  additional  surety  should  be  obtained,  and 
that  they  did  not  otherwise  authorize  its  delivery.  The  obligor,  to 
whom  the  bond  was  given,  delivered  the  same  to  the  obligee  with- 
out having, procured  the  signature  of  the  other  desi^ated  surety. 
The  court  held  that  there  was  no  valid  delivery  of  the  bond — ^that 
it  was  incomplete,  and  the  transaction  was  not  consummated— 
and  Umt  the  oondition  on  which  the  instrument  was  executed  not 
having  been  performed,  the  obligors  were  not  liable. 

This  iMt  OMe  was  affirmed  on  appeal  in  32  TS.  T.  445,  and 
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DsiaOy  J.y  there  said,  that  '^  the  principle,  that^^here  one  of  two 
innocent  parties  must  suffer,  he  who  has  put  it  in  the  power  of  a 
third  person  to  commit  the  fraud  must  sustain  the  loss,  is  not  one 
of  universal  application,  if  the  language  be  taken  in  a  popular 
sense.  In  such  cases  the  one  who  claims  the  benefit  of  the  rule 
must  not  himself  be  guilty  of  negligence." 

The  cases  just  cited  from  22  Ind.  and  43  Barb,  contain  ezhaustiye 
and  elaborate  reviews  of  the  authorities  on  the  question,  and  thej 
will  be  found  overwhelmingly  to  sustain  the  views  herein  presented* 
Indeed,  with  the  exception  of  MiUett  v.  Parker,  2  Mete.  (Ky.)  608, 
I  have  found  no  direct  case  to  the  contrary.  The  same  doctrine 
seems  to  be  settled  in  the  Supreme  Court  of  the  United  States.  In 
Pawling  v.  The  United  States,  4  Oranch,  219,  it  was  held  that  a  bond 
may  be  delivered  as  an  escrow  by  the  surety  to  the  principal  obligor, 
and  if  one  of  the  obligors,  at  the  time  of  executing  the  bond,  in  the 
presence  of  the  obligors,  say,  '^  we  acknowledge  the  instrument,  but 
others  are  to  sign  it,"  this  is  evidence  from  which  the  jury  may 
infer  a  delivery  as  an  escrow  by  all  the  obligors  who  are  present 

In  The  United  States  v.  Leffler,  11  Pet  86,  in  an  action  of  debt 
upon  a  joint  and  several  bond,  the  principal  had  confessed  a  judg- 
ment for  the  amount.  The  CTnited  States  proceeded  against  the 
other  defendants,  and  upon  the  trial  the  principal  of  the  bond, 
having  been  released  by  his  co-obligors,  was  offered  by  the  defend- 
ants, and  admitted  by  the  court,  as  a  witness,  to  prove  that  one  of 
the  co-obligors  had  executed  the  bond  on  condition  that  others 
would  execute  it,  which  had  not  been  done.  The  Circuit  Court 
admitted  the  evidence,  and  it  was  held  on  appeal  that  there  was 
no  error  in  the  decision  on  the  triaL 

The  case  directly  involved  the  principle  now  presented  for  Oonsid* 
oration  and  is  an  authority  in  favor  of  the  doctrine  that  such  a 
defense  as  is  interposed  in  the  present  case  is  available. 

The  plaintiff  here  occupies  the  position  of  taking  a  security,  to 
which  the  party  giving  it  had  no  title. 

The  defendimt  was  merely  a  surety,  and  derived  no  benefit  from 
the  contract  If  the  rule  of  principd  and  agent  applied,  then  the 
defendant  would  only  be  liable  for  such  acts  as  he  authorized. 

The  power  conferred  in  this  case  was  conditional,  and  the  oondi* 
tion  not  being  performed  upon  which  its  exercise  depended,  and 
it  being  entirely  unauthorized,  the  principal  would  not  be  bound. 
The  rule  is  aettled,  that  an  agent  cannot  bind  a  party  oontrar| 
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to  his  instraotioiis^  and  a  special  authority  miust  be  striotly  pur- 
■ned. 

In  the  case  at  bar,  there  was  no  deliyery  of  the  note,  upon  which 
this  action  was  brought,  by  the  surety  who  now  defends.  It  was 
simply  left  with  Jones,  on  condition  that  he  should  not  use  it  for 
the  purposes  intended  until  after  he  had  obtained  the  signature  of 
another  party.  It  was  therefore  incomplete,  and  the  transaction 
was  not  consummated.  Under  such  circumstances,  both  upon 
principle  and  authority,  the  surety  who  signed  the  note  is  not 
liable  until  the  condition  is  fulfilled* 

I  am  of  the  opinion,  therefore,  that  the  judgment  should  be 
affirmed.  The  other  judges  concur,  except  Judge  Shbbwood,  who 
isabeent 


Statb  y.  Olabkb,  appdhnt 

(I41I6.17J 

8Mu$of}f  conttrwliim— Municipal  eharUr^Ucmitingpf  lamd§homui. 

A.  statute  made  the  keeping  of  a  "  bawdj-hoose  or  brothel  **  a  miademeanor. 
A  munldpal  charter,  sabseqnentlj  granted,  anthorlaed  the  dtj  ooandl "  by 
ordinance,  not  inoonsistent  with  anj  lavr  of  the  State,  *  *  to  regulate  or 
BoppreBfl  bawdy-hoases. "  HM,  Uiat  the  charter  operated  as  a  repeal  pre 
tanio  of  the  statute,  and  that  an  ordinance  licensing  bawdy-houses  was 
▼alid. 

Ikdiotmbnt  of  Kate  Clarke  for  keeping  a  bawdy-house,  in  yiola- 
tion  of  the  statute.  Flea,  a  license  under  the  city  ordinance  of 
8t  Louis. 

The  statute  under  which  the  indictment  was  found  (Qen  Stat, 
§  19,  p.  718)  was  as  follows:  ''Every  person  who  shall  set  up  or 
keep  a  common  gaming  house  or  a  bawdy-house  or  brothel  shall, 
an  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  punished 
by  a  fine  not  exceeding  $1,000.''  Subsequent  to  the  passage  of  this 
■oty  and  in  1870,  the  charter  of  the  city  of  St  Louis  was  revised^ 
and,  as  revised,  contained  among  other  provisions  the  following: 
"The  mayor  and  city  council  shall  have  power  within  the  city,  by 
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'Wdinanoe,  not  inoonsiBtaiit  with  any  law  of  the  State,  first,  to  levy 
and  collect  taxes  for  general  or  special  purposes  on  real  and  personal 
property  and  licenses,"  and  then,  after  conferring  a  number  of 
other  specified  powers,  the  aot  proceeds  :  ''  Tenth,  to  license,  tax 
4U-  suppress  ordinaries,  hawkers,  peddlers,  pawnbrokers,  money 
changers,  intelligence  offices,  public  masquerade  balls,  street  exhi- 
bitions, sparring-exhibitions,  dance-houses,  fortune-tellers,  pistol 
galleries,  lottery  ticket  dealers,  com  doctors,  look,  private  and 
venereal  hospitals,  museums  and  menageries,  equestrian  perform- 
ances, horoscopic  views,  lung-testers,  muscle-developers,  magnifying 
glasses,  billiard  tables  or  any  other  tables  or  instruments  used  for 
gaming,  theatrical  and  other  exhibitionfi,  shows  and  amusements, 
tippling  houses,  dram-shops,  gift  enterprises,  and  to  suppress  priae- 
fighting,  coon-fights,  dog-fights,  chicken  cock  fights,  gaming  or 
gambling  houses,  and  to  regulate  or  suppress  bawdy  or  disorderly 
houses,  houses  of  ill-fame  or  assignation." 
The  other  facts  are  stated  in  the  opinion. 

Lackland,  Martin  A  Lackland  and  «/.  0.  Lodge,  for  appellant. 

M.  W.  Hogan  di  Henry  Hitchcock,  for  respondent. 

Naftox,  J.  This  was  an  indictment  under  the  general  statutes 
against  defendant  for  keeping  a  bawdy-house.  The  defendant 
pleaded  a  license  from  the  city  authorities  under  an  ordinance, 
ohap.  14,  passed  by  the  mayor  and  common  council,  and  it  is  con- 
ceded that  the  license  is  in  proper  form  and  was  authorized  by  the 
ordinance.  The  court  of  Criminal  Correction,  however,  held  the 
defense  to  be  unavailing,  because  the  ordinance  was  not  valid. 
And  the  only  question  in  the  case  is,  whether  the  city  authorities 
had  power  under  their  charter  to  pass  this  ordinance.  The  language 
of  the  charter  is,  that  the  city  shall  have  power  to  '*  regulate  or 
suppress  bawdy-houses."  It  would  seem  that,  resting  on  these  words 
alone,  a  doubt  would  hardly  be  entertained  as  to  a  grant  of  the 
power ;  but  at  the  beginning  of  section  1,  of  article  8,  in  which 
this  grant  is  made,  the  legislature  uses  these  words:  ''  The  mayor 
and  city  council  shall  have  power  within  the  city,  by  ordinance,  not 
inconsistent  with  any  law  of  the  State,  first  to  levy  and  collect 
taxes,"  etc.,  and  then  proceeds  to  a  specific  enumeration  of  the^ 
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ifiTeral  powers  gianted,  in  all  nearly  twenty^  and  embracing  a  great 
fariely  of  subjecte.  The  ninth  of  these  olauBes  is  to  '^  lioense,  tax 
and. regulate  anctioneers/'  etc.  The  tenth  is  to  ^'  lieense,  regulate, 
tax  or  suppress  ordinaries/'  etc.,  and  ^'  to  suppress  prize-fighting," 
etc.,  and  ^^to  regulate  or  suppress"  bawdy-houses. 

It  is  clear,  that  the  legislature  understood  the  difference  between 
legulation  and  suppression,  and  whilst  they  only  conceded  to  the 
city  the  power  to  suppress  prize-fighting,  gamblipg  houses,  etc., 
they  allowed  the  city  to  either  suppress  or  regulate  bawdy-houses. 

Now,  by  the  general  law  of  the  State,  long  before  the  passage  of 
this  charter,  and  since,  bawdy-houses  are  totally  prohibited  and 
declared  nuisances,  and  their  keepers  are  indictable,  and  on  conyic- 
tion  heayUy  punished,  both  by  fine  and  imprisonment 

And  so,  in  the  rarious  charters  granted  to  the  city  of  St.  Louis 
pievious  to  1870,  the  authorities  of  the  city  had  only  power  to  sup- 
press these  houses.  There  was  in  the  charter  of  1839  and  1841  a 
power  giren  to  tax,  restrain,  prohibit,  and  suppress,  but,  from  1841 
down  to  1870,  the  power  was  simply  to  suppress. 

The  change  in  1870  was  a  significant  one,  and  undoubtedly  meant 
a  change  in  the  policy  of  the  legislature — yery  easily  accounted  foi 
from  the  fact  that  St.  Louis  had  become  a  large  city  witL  nearly 
half  a  million  of  inhabitants — and  the  legislature  then  deemed  it 
Adyisable  to  throw  upon  the  authorities  of  the  city  the  responsibility 
of  deciding  what  legislation  would  best  promote  the  morals  and 
health  of  the  city,  and  therefore  virtually  said  to  them:  ''You  are 
jnore  competent  to  decide  this  matter,  which  concerns  you  so 
nearly,  than  we  are.  We  therefore  authorize  you  to  enforce  the 
genenil  laws  of  the  State  on  this  subject  and  suppress  these  houses, 
or  to  regulate  them,  as  you  may  think  best." 

The  meaning  of  the  word  '*  regulate  "  has  been  discussed  in  this 
•ease;  but  it  is  a  word  which  from  its  Latin  origin  needs  no  expla- 
nation. It  certainly  implies  the  continued  existence  of  the  subject- 
matter  to  be  regulated. 

'*To  regulate  commerce,*'  are  words  found  in  our  Federal  consti- 
intion,  and  which  have  received  a  judicial  interpretation,  and  they 
certainly  conceded  that  the  commerce,  concerning  which  congress 
<ww  allowed  to  make  regulations,  was  to  be  allowed  under  some 
Tules.  It  did  not  mean  to  annihilate,  or  suppress,  or  to  prohibit 
omder  all  and  every  circumstances.  No  regulations  or  rules  are 
necessary  concerning  an  evil  absolutely  prohibited. 

Vol.  XIV.  —  60 
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The  only  difficulty  in  the  case  arises  from  the  fiict  that^ 
virhilst  the  legislature  of  the  State  have  clearly  and  speciflcaDy 
intmsted  to  the  municipal  legislature  of  St.  Louis  a  power  to 
regulate  this  subject,  as  they  thought  most  expedient,  they  have  in 
the  same  enactment  declared  that  such  legislation  must  be  con- 
sistent with  the  general  laws  of  the  State.  It  is  perfectly  plam 
that  this-general  declaration  and  the  specific  grant  of  power  are 
totally  irreconcileable.  For  the  State  law  had  never  allowed  regu- 
lations of  any  kind  concerning  bawdy-houses,  but  had  absolutely 
prohibited  them,  and  made  them  nuisances  and  obnoxious  to  prose- 
oution  by  the  law  officers  of  the  State. 

The  question  then  arises  whether  this  general  prohibition,  or 
this  special  permissive  existence  under  regulation,  must  prevail, 
snd  we  are  clear  that  a  particular  specified  intent  on  the  part  of  the 
legislature  overrules  the  general  intent  incompatible  with  the 
specific  one. 

Many  authorities  might  be  cited  on  this  general  proposition* 
but  the  case  of  the  State  v  Binder,  88  Mo.  451,  is  directly  in  point 
in  this  case. 

In  that  case  the  legislature  authorized  the  dty  of  St  Louis  to 
allow  certain  beer  saloons  to  be  kept  open  on  Sunday,  though  it 
was  Cdpressly  prohibited  everywhere  else,  and  the  court  regarded  thii 
as  a  special  exemption  from  the  general  law,  and,  so  far  as  the  (Atj 
was  concerned,  necessarily  a  repeal  of  the  general  law. 

There  is  no  doubt  that  the  city  authorities  of  St.  Louis  have  no 
power  except  such  as  has  been  confided  to  them  by  the  legislaturew 
No  authorities  are  needed  to  establish  this  proposition,  as  thii 
court  has  repeatedly  recognized  the  doctrine.  There  is  just  aa 
little  doubt  that,  looking  at  the  previous  legislation  concerning  thii 
subject  in  all  the  charters  of  the  city,  and  considering  the  emphatio 
change  made  in  1870,  and  the  subsequent  action  of  the  city  authop- 
itiee  on  that  change,  and  the  subsequent  silence  of  the  State 
legislature  on  the  subject,  there  was  a  deliberate  intention  on  the 
part  of  the  legislature  to  leave  this  subject  to  the  control  of 
the  people  of  St.  Louis  and  their  legitimate  representativeB  in 
the  council. 

It  is  said  that  this  ordinance  is  in  subversion  of  the  oommon 
law,  contrary  to  the  general  law  of  the  State,  against  pnblio 
policy,  and  of  immoral  tendency;  and  that  it  contains  provisioiif 
which  infringe  on  the  constitutional  rights  of  citizens. 
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The  legislature  has  a  right  to  change  the  common  law;  it  has 
a  right  to  allow  the  legislative  authorities  of  St.  Louis  to  regulate 
the  subject  now  under  consideration  differently  from  what  it  is  in 
the  other  portions  of  the  State.  It  is  a  naked  assumption  to  say 
that  any  matter  allowed  by  the  legislature  is  against  public  policy. 
The  best  indication  of  public  policy  is  to  be  found  in  the  enact- 
ments of  our  legislature.  To  say  that  such  a  law  is  of  immoral 
tendency  is  disrespectful  to  the  legislature,  who  no  doubt  designed 
to  promote  morality;  and  it  is  altogether  unwarranted  to  suppose 
that  the  object  of  the  law  or  the  ordinance  is  for  any  purpose  but 
to  promote  the  morals  and  health  of  the  citizens.  Whether  the 
ordinance  in  question  is  calculated  to  promote  the  object  is  a  ques 
tion  with  which  the  courts  have  no  concern.  With  the  expediency, 
or  propriety,  or  wisdom,  of  a  legislative  enactment  we  have  noth- 
ing to  do.  If  a  constitutional  right  is  infringed,  the  courts  are 
open  to  afford  redress.  We  have  no  opinion,  and  therefore  exprest 
none,  about  the  expediency  of  this  ordinance.  Arguments  on  that 
point  should  be  addressed  to  the  State  or  city  legislature.  It 
would  be  a  novel  exercise  of  judicial  power  to  pass  on  the  expe« 
diency  of  legislative  enactments  —  a  matter  outside  of  the  province 
of  courts  of  justice.  The  only  question  we  have  to  decide  is, 
whether  the  power  existed  to  make  the  law,  and  we  think  that  the 
legislature  granted  this  power. 

If  there  are  provisions  in  this  ordinance,  chap.  14,  which  infringe 
9n  the  rights  of  citizens,  male  or  female,  protected  by  the  consti- 
tution and  laws  of  the  State,  and  such  provisions  are  attempted  to 
be  enforced,  the  remedy  is  obvious.  But  even  according  to  the 
ease  referred  to  in  1  Oray  (Usher  v.  McOiery  1  Gray,  1),  it  is  not 
pretended  that  unoonstituldonal  provisions  in  a  law  make  it  totally 
void.  On  the  contrary,  it  is  well  settled  that  they  do  not,  and 
that  a  law  may  well  stuid,  so  far  as  it  is  constitutional,  although 
it  has  in  it  oertain  provisions  which  are  not  valid.  And  in  this 
ease  the  only  question  was,  whether  the  defendant's  license  under 
the  ordinance  was  a  protection.  No  question  concerning  the 
medical  examination^  provided  for  in  certain  sections  of  the  ordi- 
nance, arose. 

No  complaint  on  this  subject  was  made  by  any  one  affected  by 
the  provisions  said  to  be  oppressive  and  in  opposition  to  our  bill  ol 
rights. 

It  was,  in  tact,  conceded  that  various  provisions  of  the  ordinance 
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were  entirelj  unexceptional  bo  far  as  the  State  oonstitation  wat 
eoncemed,  and  it  was  only  insisted  that  the  general  intent  and 
Bcope  of  the  ordinanoe  was  to  promote  immorality.  Of  this  we  are 
-not  authorized  to  judge.  The  legislative  authorities  of  Si  Louis 
are  more  competent  and  better  qualified  to  decide  this  question  than 
this  or  any  other  court.  We  doubt  not  that  their  intention  was  to 
promote  the  public  morals.  Whether  the  ordinance  in  question  was 
the  best  mode  of  doing  this  was  a  matter  they  were  authorized  to 
decide.  This  court  has  no  power  to  reyise  their  decision  on  this 
question — it  was  alegisIatiYe,  not  a  judicial  question* 

Judges  Adahs  and  Waoksb  concur. 

YoBiESy  J.  5  delivered  a  dissenting' opinion,  in  which  Shbkwood^ 
J.  concurred. 

Jvdgment  reversed. 
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Oommcn  carrier^ railroad  eomipany — Uab&Uy  a$  earrier  ef  oiiHmA,    Be^ 

denee — cpManof  eaperUa$  to  wUue  of  dog. 

PUdntiff,  not  being  permitted  to  take  hia  dog  with  him  in  defendant's  passenger 
car,  delivered  it  to  the  baggage-master  of  the  train  and  paid  him  for  its 
transportation.  By  the  defendant's  regulations,  which  were  posted  at  varions 
stations,  '*  live  animals  '*  were  "  allowed  as  baggagemen's  perqaisites,'*  but 
plaintiff  had  no  special  notice  of  this  regnlation.  The  dog  was  lost  thiongli 
the  baggageman's  negligence.  MM,  that  deiendant  was  liable  for  the 
▼alae  of  the  dog. 

Exi>erts  may  be  allowed  to  give  their  opinions  as  to  the  Talne  of  dogs,  the 
opinions  being  based  either  on  actual  sales  or  their  general  observrnttoDS  and 
experience. 

AcrnoN  to  recover  the  yalue  of  a  dog.    The  opiniai  (riatea  th«^ 


James  Garr,  for  appellant 

Williams  A  Ederman^  for  reipondeiit 
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Napicht,  J.  This  action  originated  before  a  justice  of  the  peace^ 
to  recover  the  value  of  a  dog,  alleged  to  be  worth  $90.  It  is 
Averred  that  the  dog  was  delivered  to  the  baggage-master  of  a  train 
on  which  the  plaintiff  was  a  passenger ;  and  that  the  baggage-master - 
agreed  to  transport  the  dog  to  New  Cambria  for  $1.50,  which  wa* 
paid,  and  to  deliver  him  at  New  Cambria  to  said  plaintiff.  The 
dog  was  lost,  and  the  plaintiff  therefore  sued  the  railroad  company, 
defendant. 

The  plaintiff  recovered  before  the  justice,  had  a  verdict  and 
judgment  for  $90,  from  which  defendwit  appealed  to  the  Circuit 
Court. 

The  facts  as  they  appeared  on  the  trial  were  about  these  :  The 
plaintiff  on  his  return  from  a  hunting  excursion,  took  passage  on  the« 
defendant's  road  at  St  Joseph  and  took  the  dog  with  him  into  the 
coach.  About  an  hour  after  the  train  started,  he  was  told  by  a. 
brakeman  that  dogs  were  not  allowed  to  ride  in  the  passenger  coaches^ 
and  that  the  dog  must  be  put  in  the  baggage  car,  and  subsequentiy 
the  plaintiff  received  the  same  information  from  the  baggage-master;, 
whereupon  the  baggage-master  took  the  dog  in  the  baggage  car, 
and  the  plaintiff,  after  inquiring  about  the  charge,  paid  the  bag^ 
gage-master  $1.50  for  the  transportation  of  the  dog  to  New  CambriAi 

The  principal  witness  for  plaintiff  proposed  to  state  the  value  of 
the  dog,  but  this  was  objected  to  on  the  grounds  that  dogs  had  no- 
marketable  price,  and  that  the  dog  in  question  was  not  shown  to 
possess  any  peculiar  qualities  which  would  make  him  vendible ;  but 
this  objection  was  overruled,  and  the  witness  said  the  dog  was  worth 
$100,  after  previously  stating  that  the  dog  was  a  well-trained  setter, 
and  particularly  valuable  as  a  water  dog.  The  same  witness  was 
asked  what  he  gave  for  the  dog,  and  this  question  was  objected  to. 
as  immaterial  and  the  objection  sustained. 

Several  witnesses  were  examined  as  to  the  value  of  hunting  dogB» 
and  testified  about  their  price  varying  from  $50  to  $75,  admitting, 
however,  that  this  depended  very  much  on  the  fancy  of  the  pur* 
chaser. 

It  seems  that  certain  rules  on  the  subject  of  baggage  had  been,  aA 
the  time  of  this  occurrence,  adopted  by  defendant  and  posted  up  in 
printed  form  at  the  various  railroad  stations.  The  only  important 
part  of  these  regulations  is  the  following:  ''Live  animals  are 
allowed  as  baggagemen's  perquisites."  The  general  baggage-agenl 
of  defendant  stated  in  his  deposition  that  ''  it  is  the  custom  of  rail* 
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road  companieB  to  allow  baggagemen  to  receiye  aAd  transport  dogt 
on  their  own  personal  account  and  personal  responsibility  to  their 
owners.  None  of  the  companies  receiye  an j  part  of  the  compensa- 
tion or  assume  any  of  the  responsibility  for  the  care  or  delivery  of 
such  dogs.'' 

There  was  no  eyidenoe  that  the  plaintiff  knew  of  any  such  rega« 
lations,  except  from  their  being  posted  up  as  above  stated. 

The  dog  in  question  was  not  injured  or  lost,  in  the  course  of 
transportation,  but  the  baggage-master  delivered  the  dog  to  some 
person,  not  the  plaintiff,  and  at  some  way  station,  not  New  Cambria, 
and  so  the  plaintiff  lost  him. 

The  court  declared  the  law  to  be,  that  a  dog  is  not  baggage,  and 
that  defendant,  as  a  common  carrier,  was  not  bound  to  receive  and 
carry  a  dog  in  a  passenger  coach  or  in  a  baggage  car  attached 
thereto,  although  the  owner  was  a  passenger,  and  that  the  measure 
of  damage,  in  the  event  of  a  finding  for  the  plaintiff,  was  the  actual 
market  value  of  the  dog  in  the  vicinity  of  New  Oambria,  and  not 
any  fanciful  price  of  the  owner. 

The  court  also  refused  two  instructions  which  are  as  follows:  1st 
The  defendant  may  make  a  rule  permitting  its  baggage-master  to 
take  a  dog  owned  by  a  passenger  upon  one  of  its  passenger  trains 
into  the  baggage  car  of  said  train,  for  the  accommodation  of  such 
passengers,  and  to  receive  the  perquisites  for  feeding  and  watering 
and  taking  care  of  such  dog  for  such  passenger,  and,  in  the  event 
that  such  dog  should  never  be  delivered  to  such  passenger  by  said 
baggage-master,  the  defendant  would  not  be  liable  to  him  for  fail- 
ing to  deliver  such  dog.  2d.  If  the  court  believe  from  the  evi- 
dence that  the  plaintiff,  without  the  knowledge  or  consent  of  the 
agents  or  employees  conducting  and  managing  the  train  on  which 
plaintiff  took  passage,  took  the  dog  sued  for  into  one  of  defendant's 
passenger  coaches  at  St.  Joseph  with  the  intent  to  have  said  dog 
carried  from  St  Joseph  to  New  Oambria;  that,  after  said  train  left 
St.  Joseph  an  hour  or  more,  he  was  informed  by  employees  cf 
defendant  on  said  train  that  said  dog  could  not  be  allowed  to  be 
carried  on  said  coach;  that  he  thereupon  put  said  dog  into  the  bag- 
gage car  attached  to  said  train,  in  charge  of  the  baggage-master 
thereof,  and  said  dog  was  never  delivered  to  plaintiff  by  said  bag- 
gage-master, the  court  will  find  for  defendant,  although  it  may 
further  believe  from  the  evidence  that  the  plaintiff  put  said  dog  in 
charge  of  the  baggage-master  of  said  train  at  the  instance  of  said 
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baggage-master,  and  paid  said  baggago-master  for  feeding,  watering 
and  taking  care  of  said  dog  for  him. 

The  case  was  submitted  to  the  court,  and  the  court  found  for  the 
plaintifF,  and  assessed  his  damages  at  $30. 

The  main  question  is  whether  the  plaintiff  was  entitled  to  recorer 
of  the  railroad  company  for  the  value  of  a  dog  lost  by  the  baggage- 
master,  to  whom  the  dog  was  intrusted,  and  who  was  authorized 
by  the  regulations  to  take  the  dog  in  the  baggage  car  as  '^  perqui- 
site," there  being  no  special  notice  to  the  owner,  except  such  as 
may  be  implied  from  such  regulations  being  printed  and  ]K)sted  in 
the  station  offices.  It  is  conceded  that  the  baggage-master  had  a 
right,  under  the  regulations  of  the  company,  to  receive  a  dog  of  a 
passenger  and  charge  a  small  sum  for  his  trouble;  but  it  is  claimed 
that  by  the  printed  regulations,  as  well  as  by  the  custom  of  this 
and  other  railroad  companies,  no  responsibility  is  assumed  by  the 
companies ;  that  all  losses,  whether  accidental  or  willful  or  negli- 
gent, must  be  borne  by  the  traveler,  whose  only  remedy  is  a  suit 
against  the  baggage-master.  In  other  words,  the  traveler  must 
bear  the  loss,  if  any  occurs,  for  it  would  be  folly  to  talk  of  a  suit 
against  a  baggage-master. 

In  the  case  of  Minter  v.  Pac.  R,  i2.,  41  Mo.  503,  this  oourt 
held  that  an  agent  of  a  railroad  company,  in  that  case  a  baggage- 
master,  acting  within  the  general  scope  of  his  employment,  bound 
the  company,  notwithstanding  in  the  particular  case  he  disregarded 
instructions.  That  was  a  case  where  an  article  of  freight  was 
received  by  the  baggage-master  as  baggage,  contrary  to  the  rules  of 
•the  company.  In  this  case  the  baggage-master  acted  in  conformity 
to  his  instructions,  and  received  the  dog  in  his  baggage  room  and 
took  his  perquisites,  as  the  company  allowed  him  to  do.  But  the 
company  insist  that  they  are  not  responsible,  because,  although 
allowing  their  servant  to  receive  and  charge  for  such  property,  they 
notified  the  public  that  no  responsibility  on  their  part  was  assumed, 
and  that  it  was  an  afFair  of  the  baggage-master,  their  employee. 

There  is  no  question  of  negligence  or  diligence  in  this  case,  for 
the  fact  is  proved  and  not  disputed  that  the  baggage-master  deliv- 
ered the  dog  to  some  one,  other  than  the  traveler,  at  a  station  to 
which  the  traveler  was  not  bound.  It  is  not,  therefore,  a  question, 
whether  the  railroad  company  was  bound  as  a  common  carrier  against 
all  losses  except  those  arising  from  the  acts  of  God  or  the  enemies  of 
the  country,  nor  whetlier  the  company  was  bound  to  ordinary  dill 
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ffdnoe,  but  whether  the  company  is  bound  at  all  and  under  anj 
cirumstances.  We  think,  as  the  company  undertook  through  ite 
agent  to  transport  the  dog,  and  deliver  him  at  a  place  designated 
and  to  the  plaintiff,  they  should  be  held  responsible  for  a  delivery  at 
a  different  place  and  to  another  person. 

It  may  be  questioned  if  the  printed  notice  that  ''  live  animals 
^e  baggagemen's  perquisites  "  necessarily  leads  to  the  concluston 
that  no  responsibility  whatever  is  assumed  in  such  cases  by  the  com- 
pany. It  certainly  implies  that  the  company  allow  these  baggage- 
masters  to  take  '^  live  animals  "  in  the  baggage  room,  and  that  the 
charge  for  doing  so  is  a  perquisite  of  the  baggage-master  and  does 
not  go  into  the  coffers  of  the  company,  but  it  does  not  necessarily 
imply  that  no  responsibility  whatever  was  assumed  by  the  company. 
And  if  it  did,  can  the  company,  by  such  printed  notices,  exempt 
themselves  from  a  responsibility  for  ordinary  care  and  diligence  in 
the  transportation  and  delivery  of  the  article  ?  In  other  words, 
can  the  company  take  charge  of  the  property  and  promise  to  deliver 
it  and  assume  no  liability  whatever  P 

Judicial  opinions,  both  in  England  and  this  country,  are  not 
altogether  harmonious  as  to  the  limitations  which  common  carrient: 
may  make,  by  special  contracts  or  gmieral  notices,  on  their  common 
law  liabilities ;  but  I  do  not  understand  that  any  of  the  cases  have^ 
gone  so  far  as  to  determine  that  railroad  companies  can  exempt 
themselves  from  that  responsibility  which  every  bailee  assumes  for 
ordinary  care  uid  common  honesty.  If  their  employees  are  allowed 
to  receive  goods  or  live  animals  at  all  for  transportation,  the  public 
have  a  right  to  infer  that  without  an  accident  they  will  be  delivered 
to  the  person  and  at  the  place  directed,  and  that  ordinary  care  and 
diligence  wiU  be  used  for  this  end.  It  is  a  mere  mockery  to  turn 
the  owner  over  to  a  subordinate,  about  whose  responsibility  no  one 
can  know  except  the  company  that  employs  him. 

The  instructions,  therefore,  which  assume  the  irresponsibility  at 
the  defendant,  without  regard  to  the  execution  of  the  implied  con- 
tract by  the  baggage-master,  under  any  circumstances,  were  properly 
refused. 

The  evidence  concerning  the  value  of  the  dog  in  question  by  the 
owner,  and  the  opinion  of  other  witnesses  on  the  value  of  dogs 
gmierally,  having  the  qualities  attributed  to  this  particular  dog,  was 
rightly  admitted.  Such  is  the  usual  mode  of  ascertaining  the 
price  of  cattle  or  sheep  or  anv  other  marketable  commodity,  and 
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i8  neceflsarily  more  or  less  a  mafcter  of  opinion  among  the  dealers  in 
ffnch  stock  or  property.  Of  coarse^  actual  sales  may  be  more  relia- 
ble evidence  of  the  market  price^  bat  experts  may  be  allowed  to 
give  their  opinions  based  either  on  actoal  sales  at  the  time  and 
place,  or  on  their  general  observation  and  experienoe,  and  was  so 
held  by  Judge  Nelsok  in  the  case  of  Brill  t.  Flagler,  98  Wend. 
855,  and  by  the  Court  of  Appeals  in  Clark  r.  Baird,  9  N.  Y.  1881 
The  other  judges  ooncur. 


Stati  t.  Obbmak,  pUuntiil  in  emr. 

0iM6.MD 

A  ooDTietion  of  marder  is  not  warranted  when  there  la  no  proof  of  the  C(>rpus 
delieti,  bat  the  uncorroborated  extra  Jadicial  oonfesaion  of  the  aocaeed. 

Defendant  was  indicted  for  the  marder  of  0.  who  had  disappeared  some 
months  before.  No  remains  of  0.  were  found,  nor  was  there  evidenoe  of 
his  death,  other  than  a  oonfession  by  the  defendant  tliat  he  killed  C,  alleged 
to  have  been  made  to  the  officer  who  arrested  him.  At  the  trial  defuid- 
ant  pleaded  not  guilty.  MM,  that  evidenoe  of  the  ooiifeMloa  was  aol 
admissible.    See  note,  p.  486. 

Ikdicthbnt  for  murder.    The  opinion  states  the  oaae. 

James  P.  Hardin  and  D.  A.  ffarrisan,  for  plaintiff  in  emr« 
I.  The  court  erred  in  admitting  any  evidence.  There  was  no 
proof  offered  tending  to  prove  that  Canaday  was  dead,  and  with- 
out proof  of  the  death,  there  could  be  no  conviction.  Whart  Am. 
Orim.  Law,  §§  745,  746;  State  v.  Robinson,  12  Mo.  592;  State  v. 
Scott,  39  id.  429;  1  Chit.  Grim.  Law,  563;  3  id.  736;  1  Buss. 
Crimes,  567,  568;  1  Oreenl.  £v.,  §  217.  The  confessions  could 
not  be  used  to  prove  the  corpus  delicti.  See  above  cases.  IL  The 
4;onrt  erred  in  admitting  the  evidence  of  confessions  testified 
to  by  the  witness,  C.  W.  Mallory.  1  OreenL  Bv.,  §§  213, 
263:  People  v.  Ward,  15  Wend.  231;   State  v.  ffeciar,  2  Ifo.  16^); 
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1  Phil.  Ey.  544^  and  caseg  there  cited ;  Archibald's  Grim.  PL  1S5» 
126;  Boscoe's  Orim.  Ey.  34;  Joy  on  Oonfesaions,  38  Law  Lib.  69-61; 
7  Iredell  (N.  0.),  239;  2  Humph.  (Tenn.)  37;  SiaU  r.  Scott,  89 
Mo.  424;  State  y.  Robinson,  12  id.  592;  State  y.  Broekman,  46  id. 
566. 

H.  day  Bmng,  attomeg-general,  for  defendant  in  error. 

Wagnsb,  J.  The  defendant  was  indicted  in  the  Oircnit  Oonrt 
for  murder  in  the  first  degree,  in  killing  one  Canaday.  On  the 
first  trial  he  was  couYicted  of  the  offense  with  which  he  stood 
charged,  but  on  his  motion  that  conYiction  was  set  aside,  and  being 
again  put  upon  his  trial  he  was  found  guilty  of  murder  in  the 
second  degree. 

The  testimony,  as  presenred  in  the  bill  of  exceptions,  shows  in 
brief,  that  the  defendant  and  Canaday  liYcd  together,  Canaday 
haYing  married  defendant's  wife's  mother ;  that  on  the  day  on 
which  Canaday  disappeared,  the  two  started  together  in  a  wagon, 
to  a  cornfield  where  they  were  working,  about  two  miles  distant 
In  the  CYening,  when  defendant  returned,  he  was  alone,  and  when 
inquired  of  concerning  Canaday,  he  said  that  a  couple  of  men  came 
along  where  they  were  at  work,  and  gaYC  the  old  man  a  drink  of 
whisky,  and  he  went  off  with  them.  There  was  nothing  nnnsnal 
about  defendant's  actions  and  appearance,  and  he  uniformly  tolil  the 
same  story  in  reference  to  Canaday's  absence. 

After  the  lapse  of  scYeral  months  in  the  woods  between  the  house 
where  defendant  liYod  and  the  field  where  he  went  to  work  when 
he  was  accompanied  by  Canaday,  a  pair  of  old  boots  and  some  other 
clothing  were  found,  and  also  some  bones.  An  attempt  was  made 
to  identify  the  boots  and  clothing  as  those  belonging  to  and  worn 
by  Canaday,  but  the  eYidence  only  showed  that  they  were  similar,  no 
witness  swearing  to  a  positiYe  identification.  Nothing  was  done 
toward  arrc^sting  the  defendant  or  fastening  the  alleged  crime  upon 
him,  and  in  about  eight  months  after  Canaday's  disappearance  he 
changed  his  residence,  going  into  Kansas,  forty  miles  distant  from 
where  he  prcYiously  resided.  A  warrant  was  afterward  sued  out 
against  him,  in  Jasper  county,  charging  him  with  the  murder  of 
Canaday,  and  an  officer  went  and  arrested  him,  in  his  own  house. 
He  accompanied  the  officer  back  to  Jasper  county,  without  any  kind 
of  resistance,  and  on  the  way  he  was  told  by  one  of  them  that  it 
would  be  better  for  him  to  confess. 
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After  he  was  placed  in  prison,  the  ottoer  who  anrested  him  and 
was  deputy  sheriff  had  several  oonTersaaons  with  him.  The  offloer 
says  that  those  oonversations  were  oonfldential ;  and  npon  another 
occasion  he  says  that  he  had  the  prisoner  completely  ''  broke."  At 
one  of  these  conversations,  and  one  only,  the  prisoner  made  the 
confession  to  him,  which  was  given  in  evidence.  From  the  officer's 
statement  it  seems  that  the  prisoner  labored  under  the  impression 
that  there  were  certain  witnesses  who  were  going  to  swear  that  he 
committed  the  crime.  He  evidently  believed  that  they  would  con- 
vict him,  and  he  told  the  officer  that  he  had  made  up  his  mind  not 
to  put  the  county  to  any  more  expense,  and  that  he  would  plead 
guilty,  and  that  he  killed  Oanaday.  There  was  a  mere  admission 
of  killing;  no  time,  place,  or  circumstances  were  given.  He 
wanted  the  officer  to  see  the  judge  and  use  his  influence  to  have  his 
punishment  as  light  as  possible,  and  then  to  get  up  a  petition  to 
have  him  pardoned.  The  officer  promised  that  he  would  get  up  the 
desired  petition,  and  told  him  that  he  thought  he  could  be  got  out 
of  the  penitentiary,  after  he  had  been  there  a  reasonable  time.  At 
the  time  this  confidential  interview  was  had,  it  appears  that  this 
same  officer  was  engaged  with  others  in  procuring  counsel  to  assist 
in  prosecuting  the  accused  to  a  conviction,  for  the  purjiose  of 
obtaining  a  reward  that  had  been  offered.  It  appears  abuhdantly 
dear  that,  when  the  prisoner  proposed  to  plead  guilty  and  confess 
the  crime,  he  supposed  that  he  could  plead  guilty  of  murder  in 
the  second  degree,  and  that  no  higher  punishment  than  imprison- 
ment in  the  penitentiary  could  be  inflicted  upon  him  under  the  indict- 
ment. But  when  he  afterward  saw  the  indictment  and  became 
aware  that  it  was  for  murder  in  the  first  degree,  and  that  a  convic- 
tion thereon  might  lead  to  an  execution,  he  changed  his  mind,  and 
declared  that  he  would  not  plead  guilty,  but  would  stand  his  trial. 
Such  is  substantially  the  evidence  as  shown  by  the  record.  It  will 
be  observed  that  there  was  no  evidence  whatever  that  Oanaday  was 
murdered  except  the  confession  of  defendant,  and  that  was  made 
under  circumstances  which  rendered  it  inconclusive  and  questiona- 
ble indeed  whether  it  should  have  been  admitted  at  all. 

Confessions  are  divided  into  two  classes,  namely,  judicial  and 
extra-judicial.  Judicial  confessions  are  those  which  are  made  before 
the  magistrate  or  in  court,  in  due  course  of  legal  proceedings,  and  it 
is  essential  that  they  be  made  of  the  free  will  of  the  party,  and  with 
full  and  perfect  knowledge  of  the  nature  and  consequences  of  the 
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confession.  Of  fhis  kind  are  the  preliminary  examinations,  taken 
in  writing  by  the  magistrate,  pnrsnant  to  statutes,  and  the  plea 
of  guilty  made  in  open  court  to  an  indictment.  Either  of  these  is 
sufficient  to  found  a  conviction  upon,  even  if  it  be  followed  by 
sentence  of  death,  they  being  deliberately  made,  with  the  adyiee  of 
counsel,  and  under  the  protecting  caution  and  oversight  of  the 
judge.  Extra-judicial  confessions  are  those  which  are  made  by  the 
party  elsewhere  than  before  a  magistrate,  or  in  court,  this  term 
embracing  not  only  explicit  and  express  confessions  of  crime,  but 
all  those  admissions  of  the  accused  from  which  guilt  may  be 
implied.     1  GreenL  Ev.,  §  316. 

Whether  extra-judicial  confessions,  uncorroborated  by  any  other 
proof  of  the  corpus  delicti,  are  of  themselves  sufficient  to  found  a 
conviction  of  the  prisoner  upon,  has  not  only  been  doubted,  but, 
in  the  best  considered  cases,  denied.  ''In  the  United  States," 
says  Oreenleaf,  ''the  prisoner's  confession,  when  the  corpus  MieH 
is  not  otherwise  proved,  has  been  held  insufficient  for  his  convio- 
tion  ;  and  this  opinion  certainly  best  accords  with  the  humanity  of 
the  criminal  code,  and  with  the  great  degree  of  caution  applied,  in 
receiving  and  weighing  the  evidence  of  confessions  in  other  cases  ; 
and  it  seems  countenanced  by  approved  writers  on  this  branch  of 
the  law/*  Id.,  §  217.  Wharton,  in  his  treatise  on  criminal  law, 
lays  down  the  doctrine  in  equally  emphatic  terms,  and  says  that 
proof  of  the  corpus  delictiy  by  clear  and  satisfactory  evidence,  must 
always  precede  a  conviction.  He  approvingly  quotes  the  langulige 
of  Lord  Halb,  where  that  great  judge  says:  "  I  would  never  oonviet 
any  person  for  stealing  the  goods  of  a  person  unknown,  merely 
because  he  would  not  give  an  account  how  he  came  by  them,  unless 
there  were  due  proof  made  that  a  felony  had  been  committed.  I 
would  never  convict  any  person  of  murder  or  manslaughter  unless 
the  fact  were  proved  to  be  done,  or  at  least  the  body  found  dead.'* 
1  Whart  Orim.  Law,  §§  745,  746.  A  writer  of  standard  excellence 
has  said:  It  may  be  doubted  whether  justice  and  policy  ever  sanc- 
tion a  oonviotion  where  there  is  no  other  proof  of  the  carpus  delicti 
than  the  uncorroborated  confession  of  the  party.  Wills  on  Cir. 
Ev.,  §  6.  In  murder  trials  the  rule  laid  down  by  Lord  Hale  has 
been  generally  followed,  namely,  that  the  fact  of  death  should  be 
shown,  either  by  witnesses  who  were  present  when  the  murderous 
act  was  done,  or  by  proof  of  the  body  having  been  seen  dead ;  or 
if  found  in  a  state  of  decomposition,  or  reduced  to  a  skeleton,  that 
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it  be  identified  by  tests  of  the  most  clear  and  cogent  character. 
These  authorities  have  frequently  received  the  approbation  of  this 
court  In  Bobinson  y.  The  Staie,  12  Mo.  592,  Judge  Btlano, 
after  examining  many  of  the  cases,  laid  it  down  as  the  settled  rule, 
that  the  confession  of  a  defendant,  not  made  in  open  court,  or  on 
an  examination  before  a  committing  court,  but  to  an  individual, 
uncorroborated  by  circumstances,  and  without  proof  aliunde  that  a 
crime  has  been  committed,  would  not  justify  conviction.  In  the 
case  of  The  State  v.  Scott,  39  Mo.  424,  which  was  an  indictment 
for  robbery,  where  the  evidence  showed  that  the  prisoner  was 
riding  in  company  with  an  old  man,  and  he  declared  that  he 
intended  to  get  into  a  ''fuss ''  with  the  old  man  and  take  his  horse 
from  him,  and  afterward  he  was  seen  riding  the  horse,  and  he  said 
that  he  had  got  into  a  '^  fuss  '^  with  the  old  man  and  took  his  horse, 
this  was  held  to  be  insufficient  evidence  to  warrant  a  conviction, 
because  there  was  no  corroborative  testimony  that  a  crime  had  been 
committed.  This  doctrine  was  also  recognized  in  the  case  of  TTie 
JXate  V.  Lamb,  28  Mo.  218,  where  a  conviction  for  murder  was 
sustained  upon  a  judicial  confession  by  the  prisoner,  which  consti- 
tuted the  only  actual  proof  of  the  commission  of  the  crime.  But 
there  was  a  chain  of  corroborative  circumstances,  from  which  the 
evidence  of  guilt  was  irresistible.  In  the  case  at  bar  there  is  an 
utter  failure  to  prove  the  carpus  delicti. 

All  the  circumstances  proved  by  the  State,  outside  of  the  confes- 
sion, may  well  exist,  and  still  be  entirely  consistent  with  the  fact 
that  Canaday  was  never  murdered,  and  that  he  is  still  alive;  that 
a  pair  of  coarse  boots  were  found  similar  to  his  is  really  no  evi- 
dence. All  boots  bought  of  the  store  as  his  were  will  look  alike 
when  worn;  so  with  the  clothes.  The  belt,  which  it  was  first 
thought  was  his,  upon  a  close  examination,  proved  not  to  be  his. 
Mrs.  Davis,  the  witness  with  whom  he  had  lived  when  he  was 
working  on  the  railroad,  and  who  had  mended  it  for  him,  when  she 
inspected  it,  said  that  his  belt  was  lined  by  her  with  a  piece  from 
an  old  calico  dress,  and  that  the  belt  produced  and  found  was  lined 
with  bed  ticking  and  was  not  his.  The  confession  was  made  out 
of  court,  and  lacks  the  necessary  corroboration. 

It  further  appears  that  it  was  made  under  a  misapprehension, 
and  that  the  prisoner  did  not  have  a  full  knowledge  of  all  the  facta 
and  of  the  consequences  that  would  result  therefrom.  It  is  unde- 
niable that  the  officer  to  whom  the  confession  was  made  was  in  the 
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prisoner's  conifidence,  and  exerted  a  great  inflnenoe  OTer  him,  and 
it  may  be  well  doubted  whether  it  was  properly  admitted  la 
eyidence. 

I  think  that  the  demurrer  tendered  to  the  eyidenoe  by  the  defend* 
ant's  counsel  should  have  been  sustained,  and  that  tbe  judgment 
should  be  reversed,  and  the  cause  remanded. 

The  other  judges  concur. 

JudgiMfid  rwerMd. 

Hots.— See  tlie  ranArinble  oeae  of  the  BoomBr&thtn  died  in  aoletol  flmwileef  €» 
Xftdenoe,  S  914.  ▲  report  of  this  triel  Iim  been  recently  pubUilied  bj  tlie  Hon.  Leooaid 
Sargennt,  one  of  the  oouneel  et  the  trial.  The  Booms  were  indicted  for  the  murder  of 
Koasell  OolTin,  mnde  a  drcnmstantial  confMelonof  the  murder— the  one  an  oral  and  tha 
other  a  written  oonfeeiion—were  oonvicted  upon  the  confeaiiane  and  aenteaced  to  ba 
hanged.  Before  the  day  of  execution  Busaell  Oolvin  returned,  and  the  Booms  were  dia- 
charsed.  Instances  of  erroneous  convictions  upon  confessions  may  be  found  in  BSbt* 
riaaiCB  Case,  1  Leach*a  C.  C.  864-972;  Mary  Smlih's  Gemw,  9  How.  St.  Tr.  1049;  Aaas  WUthm, 
4  id.  817;  Suffolk  Witchea,  6  id.  647;  Devon  WUchea,  8  id.  1017.  See  also  Wills  on  Orcuai- 
itantial  Evidence,  88 ;  Joy  on  Confession,  100.  For  a  number  of  caaes  of  erroneoas  coa- 
vletlon,  see  Ram  on  Facte  (8d  Am.  ed.)  480. 

Lord  Hals  said:  **  I  would  never  convict  any  person  of  murder  or  manslaughter  unlaai 
the  fact  were  proved  to  be  done,  or  at  leant  the  body  found  dead,  for  the  sake  of  two  oasei^** 
which  he  proceeds  to  relate.  8Hale*sP.C.880.  Blackstone  speaks  of  this  rule  of  Hale*s  as 
**  most  prudent  and  necessary  to  be  obeerved,*'  4  Com.  358.  In  the  case  of  Fidetto,  1  FariL 
Or.  600,  Walwobtb,  Circuit  J.,  said :  **  One  rule  which  ought  never  to  be  departed  from  is 
that  no  one  should  be  convicted  of  murder  upon  drcumstantial  evidence  unless  the  body  of 
the  iwrson  supposed  to  have  been  murdered  has  been  found  or  there  bedear  and  irresistible 
proof  that  such  person  is  actually  dead."  In  TOweWs  OoBCt  Wills  on  CIr.  Bv.  181,  Baron  Pabkb 
told  the  Jury  that  **  the  only  fact  which  the  law  requires  to  be  proved  by  direct  and  poeittvo 
evidence  is  the  death  of  the  party  by  finding  the  body,  or,  when  such  proof  is  absolutely 
impossible,  by  circumstantial  evidence  leading  dosely  to  that  result— as  wfaeve  a  body  was 
thrown  overboard  far  from  land,  when  it  is  quite  enough  to  prove  that  fact  without  pto- 
dndng  the  body." 

In  Ruioff  V.  The  People,  18  N.  T.  170,  the  Court  of  Appeals  held  that  to  warrant  a  ooa- 
viction  of  murder  there  must  be  direct  proof  either  of  the  death,  as  by  the  finding  aad 
Identification  of  the  corpse,  or  of  criminal  violence  adequate  to  ptodooe  death,  and  ezartad 
in  such  a  manner  as  to  account  for  the  disappearance  of  the  body.  The  oi^nion  of  the 
court  was  delivered  by  Jobhson,  Ch.  J.,  and  is  a  very  able  aad  thorough  examination  of 
ttie  cases  and  prindpleB  bearing  on  the  subject.  See,  also,  PeoiAt  ▼.  B0fMi6tt,4O  N.  T.  U7; 
amtth  V.  CommonweaUh,  81  Oratt  800;  Stale  v.  Keeler,  98  Iowa,  668;  StaU  v.  i>ioldson,  IC 
▼t.377.  For  an  elaborate  discussion  of  this  subject  and  a  ooQeotlon  of  the  authorities  ass 
Wlytftoo  on  BUmdflUto  <8d  ed.),  S  MB;  Wharton  OB  Criaaiaal  Law  (TUi  ad.),  1 745;  BIAop  «• 
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MmMpid  mrpomiicn — i0§li  U  $trmt^it^mp  Ilir^^I'M— 


A  hone  WM  Injured  while  the  diiTor  wm  In  the  ezeidse  of  ordinary  cue  nad 
pmdenoe— the  injury  heingntlrihuteble  to  the  inralBeiency  of  defendnafi 
■Ireet^oonepiiing  wtthnneeddeatnleaiiee.  HUtf,  thni  defendnnt  wns  linMe 
in 


AonoK  to  reooTer  dAinages.    The  opinion  ttatet  tho 

Brumbaeh,  for  appellant. 

Tiehnor  <f  Warner,  for  respondent. 

.  Nafeov,  J.  This  action  was  to  reoorer  damages  for  aa  injniy 
to  a  horse  and  baggj,  alleged  to  hare  been  oocasioned  by  a  hole  in 
a,  Btreety  negligently  left  uncovered  by  the  oity  authorities. 

The  faots  appeared  to  be,  that  the  driver  of  the  buggy,  when 
attempting  to  turn  from  one  street  into  another,  got  one  of  the 
lines  entangled  under  the  horse's  tail,  which  caused  the  horse  to 
commence  backing,  and  as  the  driver  was  about  to  jump  out,  the 
horse  fell  into  this  hole  in  the  embankment  on  which  the  street 
was  built. 

The  court,  on  the  trial,  declared  the  law  to  be  "  that  it  was  the 
duty  of  the  defendant  to  keep  its  streets  in  a  proper  state  of  repair, 
so  diat  they  should  be  reasonably  safe  for  travel,  and  if  the  defend* 
ant  permitted  one  of  its  streets  to  be  and  remain  out  of  repair,  and 
at  the  time  said  street  was  so  out  of  repair,  the  plaintiffs  horse 
and  buggy  were  being  driven  along  the  same,  and  without  the  fnult 
of  the  driver,  the  horse  and  buggy  of  plaintiff  were  injured  by 
reason  of  said  street  being  out  of  repair,  then  the  plaintiff  is 
entitled  to  recover,  even  though  such  injury  was  the  combined 
r9sult  of  fK^cident  and  of  the  defendant's  neglect  to  keep  said  street 
in  repair ;  provided  the  driver  of  said  horse  was  in  no  l^ult^ 

,  The  court  refused  to  declare  the  law  as  asked  by  defendant,  that^ 
if  the  defect  in  the  street  was  not  the  sole  cause  of  the  injury,  no 


^  MISSOUBI, 

hqu  t.  aty  of 


recoyeiy  oonid  be  had;  and  therefore,  if,  before  the  aooiden^  1Sb» 
driTer  of  the  horse  had  lost  all  oontrol  orer  him,  and  the  hone  con* 
tinned  nnoontrollable  at  the  time  of  the  accident,  the  plaintiff 
conld  not  recover. 

Another  instmotion  was  asked — that  if  this  ooonrred  on  Sunday, 
and  the  plaintiff  who  was  the  owner  of  the  horae  and  bnggy  had 
hired  them  out  on  that  day  from  his  livery  stable,  no  recovery 
could  be  had. 

There  was  a  verdict  and  judgment  for  plaintiff.  The  point  pre- 
sented by  the  instructions  in  this  case,  I  understand,  was  decided 
at  the  last  term  at  St  Joseph,  in  the  case  of  Btus&U  v.  The  OUjf'of 
St.  Joseph,  53  Mo.  290,  in  which  case  this  court  adopted  the  view 
taken  by  the  New  Hampshire  court  in  Winship  v.  BnfieU,  4& 
N.  H.  202,  and  declined  to  follow  the  decisions  in  Massachuaetts^ 
referred  to  in  the  brief  of  defendant's  counsel. 

The  Oircuit  Court  of  Jackson  county  evidently  adopted  the 
views  of  the  New  Hampshire  cases,  and  determined,  that  although 
the  injury  was  the  result  of  accident,  in  the  temporary  loss  of  con- 
trol over  the  horse,  yet,  if  that  accident  would  have  resulted  in  no 
damage,  had  the  street  been  in  a  proper  repair,  the  city  must  be 
held  responsible. 

Indeed,  it  is  not  very  clear  that  the  Massachusetts  cases  go  to 
the  extent  of  holding  that  a  mere  temporary  loss  of  control  over 
the  horse  driven  along  the  street  would  relieve  the  city  from 
responsibility.  It  is  held,  that  where  the  horse  escapes  from  the 
driver  entirely,  or  is  totally  ungovernable,  or  is  a  vicious  animal^ 
the  damage  occasioned  is  not  chargeable  to  the  city  or  town,  beoanao 
it  ultimately  occurs  in  a  street  or  at  a  place  where  the  street  is  out 
of  repair. 

In  this  case  the  driver  had  not  lost  control  of  the  horse,  except 
during  the  short  period  of  his  backing  into  the  hole,  and  if  no  such 
hole  had  been  there,  no  damage  would  have  occurred.  In  the  case 
of  Hunt  V.  Pavmall,  9  Verm.  411,  Bbdfibld,  J.,  said:  **  In  every 
case  of  damage  occurring  on  a  highway,  we  could  suppose  a  state 
of  circumstances  in  which  the  injury  would  not  have  occurred.  If 
the  team  had  not  been  too  young,  or  restive,  or  too  old,  or  too 
headstrong,  or  the  harness  had  not  been  defective,  or  the  carriage 
insufficient,  no  loss  would  have  intervened.  It  is  to  guard  against 
these  constantly  occurring  accidente  that  towns  are  required  to 
{uard  in  building  highways.     The  traveler  is  not  bound  to  aee  to 
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it  iluit  his  carriage  and  harness  are  always  perfect,  and  his  team  of 
the  most  manageable  character  and  in  the  most  perfect  trainings 
before  he  Tentores  upon  the  highway.  If  he  could  be  always  sure 
of  all  Ona,  he  would  not  require  any  further  guaranty  of  his  safety 
unless  the  roads  were  absolutely  impassable.  If  the  plaintiff  is  in 
the  exercise  of  ordinary  care  and  prudence  and  the  injury  is  attrib- 
utable to  th^  insufficiency  of  the  road,  oonspiring  with  some  acci- 
dental cause,  the  defendants  are  liable." 

This  is  in  substance  the  position  of  the  Oironit  Ooort  in  its 
instmctions  in  the  case. 

VOI..XIV.--W 
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Dawtmim  r.  Tbb  Ohioaoo  akd  NoBTHwrnur  Bailioa]) 

OoxPAKY,  appellant 

(S  Iowa,  UD. 

Hiulwiiit— ^fiiliMr  rmUfmtd  tompamif  wr&ngftMf  (n  pim$ni9t^  cf  toiKla. 

▲  nllfoad  eompaiij  look  land  belonging  to  a  piiTate  person  wlthoat  tendering 
eompenflatloB.  iSMi,tliat  the  owner  wm  not  confined  to  the  statntorj  rem- 
edy for  the  MMMment  of  damages,  bat  conld  maintain  cjeetment  againat 
the  company. 

AoTiOK  of  right  for  the  poflsesrion  of  lands.  The  defendant 
admitted  phuntifTs  ownership  of  the  heiM  in  quo,  but  alleged 
among  other  things  that  the  phuntiffs  only  remedy  was  under  the 
statate  for  the  aneisment  of  damages.  Verdiot  and  Judgment  for 
plaintilL 

Jf.  Jf.  BMmriw^  IlMMt  OrM^ for qn^eDaat^ 

Day,  X  [  IdHer  deciding  some  qnestiona  of  no  geneiml  interest]. 
Tlie  principal  question  in  the  case  arises  upon  the  right  of  tha 
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pUuniifl  to  maintain  this  action.  The  State  constitntiony  article  1^ 
section  18,  provides:  '' Private  property  shall  not  be  taken  for 
pablic  use  without  just  compensation  first  being  made,  or  secured 
to  be  ntade,  to  the  owner  thereof  as  soon  as  the  damages  shall  be 
4isse8sed  by  a  jury    ♦♦♦,*' 

Section  1317  of  the  Bevision  of  1860  contains  the  following  pro- 
visions :  ''If  the  owner  of  any  real  estate^  over  which  said  railroad 
<K>rporation  may  desire  to  locate  their  road,  shall  refuse  to  grant  the 
right  of  way  through  his  or  her  premises,  the  sheriff  of  the  county 
in  which  said  real  estate  maybe  situated  shall,  upon  the  application 
of  either  party,  appoint  six  disinterested  freeholders  of  said  county 
not  interested  in  a  like  question,  unless  a  smaller  number  is  agreed 
upon  by  the  parties,  whose  duty  it  shall  be  to  inspect  said  real  estate 
find  assess  the  damages  which  said  owner  will  sustain  by  the  appro- 
priation of  his  land  for  the  use  of  said  railroad  corporation,  and 
make  report,  in  writing,  to  the  sheriff  of  said  county,  who  shall 
file  and  preserve  the  same;  and  if  said  corporation  shall,  at  any 
time  before  they  enter  upon  said  real  estate  for  the  purpose  of  con« 
structing  said  road,  pay  to  said  sheriff,  for  the  use  of  said  owner, 
the  sum  so  assessed  and  returned  to  him  as  aforesaid,  they  shall  be 
thereby  authorized  to  construct  and  maintain  their  railroad  over 
and  across  said  premises  *  *  *  /'  Appellant  claims  that 
plaintiff  must  resort  to  this  statute,  and  have  his  damages  assessed. 
Upon  this  branch  of  the  case  the  court  gave  the  following  instruc- 
tion :  *'  As  to  the  third  defense,  that  is,  that  this  action  will  not 
lie,  but  that  plaintiff  should  have  proceeded  under  the  statnte,  you 
are  instructed  that  the  plaintiff  was  not  bound  to  resort  to  the 
statute  remedy,  and  his  failure  to  do  so  is  no  defense/' 

It  has  been  quite  uniformly  held,  and  may  now  be  regarded 
as  a  settied  doctrine  in  this  country,  under  statutes  such  as  ours, 
that  the  statutes  furnish  the  only  mode  of  ascertaining  the 
damages  consequent  upon  the  taking  of  private  property  for  public 
use.  Bedfield,  in  his  work  upon  railways,  vol.  1,  page  344,  uses 
this  language :  "  It  seems  to  be  well  settled,  notwithstanding  some 
exceptional  cases,  that  the  remedy  given  by  statute  to  land  owners, 
for  injuries  sustained  by  taking  land  for  railways,  is  exclusive  of 
aU  other  remedies,  and  not  merely  cumulative.''  See,  also,  cases 
cited  in  note  1.       '  < 

And  upon  page  337  of  the  same  work  it  is  said  :  '*  The  geneial 
principle  that  the  statute  remedy,  as  far  as  it  extends,  is  exclusive^ 


m  IOWA.  
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Boeins  to  be  oniTersally  adhered  to  in  the  American  coartB,  witifr 
slight  modifications,  some  of  which  are,  and  some  are  not,  perhape, 
entirely  consistent  with  the  maintenance  of  the  general  mle.'*^ 
And  in  Pierce  on  Amer.  R  R  Law,  page  230,  it  is  said :  ''  If  both 
parties  have  the  power  to  cany  the  statute  remedy  into  e£Eect,  and 
there  is  no  prior  obligation  on  the  company  to  resort  to  it,  tho 
injured  party  cannot  avail  himself  of  an  action  at  common  law, 
and  is  confined  to  that  remedy.  But  if  the  company,  alone,  can 
put  it  into  operation,  or  is  under  a  special  obligation  to  carry  it 
into  effect,  and  has  not  done  so,  the  injured  party  is  not  deprived 
of  his  remedy  by  action."  See^  also,  cases  cited  in  note  3,. and  the 
following  oases  cited  in  appellant's  brief :  Kenible  v.  Canal  Company ^ 
1  Carter  (Ind.),  285 ;  Calking  v.  Baldwin,  4  Wend.  667  ;  StowMy. 
Ftagg,  11  Mass.  363 ;  Mason  v.  Kennebec  and  Portland  Raiboaf 
Co.,  31  Me.  215 ;  Aldrick  v.  Chet^hire  Railway  Co.y  1  Amer.  Bail- 
way  Oases,  206  ;  The  Tofon  of  Lebanon  v.  MUh  County,  1  N.  H. 
339.  Under  this  array  of  authorities,  we  would  not  hesitate  ta 
hold  that  where  a  land  owner  seeks  to  recover  the  damages  sustained 
by  the  taking  of  his  property  for  right  of  way,  he  cannot  at  once 
have  recourse  to  the  courts  of  law,  but  he  must  cause  his  damages 
to  be  assessed  in  the  mode  prescribed  by  the  statute. 

And  yet  there  is,  to  our  minds,  a  well-defined  and  reasonable 
l;stinction  between  an  action  which  has  for  its  object  the  recovery 
of  damages  for  property  taken,  and  which,  when  recovered,  estaln 
lishes  in  the  defendant  the  right  to  continue  the  possession,  and 
one  which  denies  the  right  of  possession,  and  seeks  to  recover  it. 
Upon  principle  it  would  seem  that  the  right  to  maintain  an  action 
of  ejectment  must  exist,  if  the  defendant's  possession  is  wrongfuL 
Upon  page  335  of  Bedfield  on  the  Law  of  Bailways  it  is  said  :  **  If 
the  railway  company  have  assumed  to  appropriate  the  land,  in 
violation  of  the  provisions  of  the  statute  to  be  complied  with  on 
their  part,  their  acts  are  ordinarily  to  be  regarded  as  trespasses." 
See  cases  cited  in  note  2.  And  on  page  364  it  is  said  :  **  It  hat 
been  considered  that  if  the  company  enter  upon  lands  without 
complying  with  the  requisitions  of  the  statute,  they  are  liable  in 
trespass  or  ejectment,  citing  Doe  d.  Hutchinson  v.  TTie  Manchester, 
Bury  and  RosendaJs  Railway,  14  M.  &  W.  687.  See,  also,  Stacy  v. 
Vermont  Central  R.  R.,  27  Vt  39.  In  a  note  upon  page  284  of 
Redfield  on  Bailways  it  is  said  :  ^*  In  most  of  the  States  the  assess- 
ment of  the  damages  due  to  the    land  owner,  and  the  payment, 
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tender,  or  deposit  of  the  same,  is  held  a  condition  precedent  to  the 
right  of  entry  npon  the  land,  and  the  oompany  entering  before  this 
willy  prima  fad^y  be  regarded  as  trespassers."  Citing  Memphis  and 
Charleston  Railway  Co.  t.  Payne,  37  Miss.  700 ;  Henry  t.  Dubuque 
and  Pacific  Railway,  10  Iowa,  540. 

The  constitution  provides  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation  first  being  made  or  secured 
to  be  made.  And  section  1317  of  the  Beyision  authorizes  the 
railway  company  to  construct  and  maintain  their  road,  if  they  shall, 
at  any  time  before  they  enter  for  that  purpose,  pay  to  the  sheriff, 
for  the  use  of  the  owner,  the  sum  assessed.  It  is  impossible  to 
conceive  of  any  just  legal  principle,  under  which  a  railway  companj 
can  acquire  any  rights  in  the  lands  of  another,  without  complying 
with  these  requiremeuts  of  the  constitution  and  of  the  statute, 
unless  the  owner  in  some  way  waives  his  right  to  insist  upon  such 
compliance.  The  case  of  Henry  v.  The  Dubuque  and  Pacific  Rail- 
way  Co.,  10  Iowa,  540,  citing  Bloodgood  v.  M,  and  H,  Railway  Co,, 
18  Wend.  1,  is  a  case  strongly  in  point. 

Our  view  is,  that  while  a  land  owner  cannot,  in  any  other  mode 
than  that  prescribed  in  the  statute,  cause  damages  to  be  assessed 
for  the  taking  of  his  property  for  right  of  way,  he  may,  never* 
theless,  maintain  an  action  of  ejectment  if  his  property  is  taken  by 
tlie  company  without  tendering  compensation. 

See  Ford  v.  Chicago  &  North  Western  Railway  Co.,  14  Wis.  609, 
ill  which  it  was  held  that  an  injunction  will  lie  to  restrain  a  rail- 
road from  occupying  a  street  without  ascertaining  and  paying  the 
damages. 

The  case  also  recognizes  a  distinction  between  past  damages,  oi 
those  occasioned  by  a  trespass,  and  permanent  damages  consequent 
upon  the  continued  use  of  the  property,  holding  that  the  formex 
may  be  assessed  by  the  court,  but  that  the  latter  can  be  determined 
only  in  the  manner  pxeeoribed  by  the  statnte. 

Judgmeni  afirmed. 
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CKIowmlfA.) 
flri  inimnmc$  —  covenant  for  can  ofproporiif  —  mgUgenee  ^  inmrei. 

An  applicftnt  for  a  policy  of  fire  iiunirance  ooveiuuited  to  keep  hie  etoyee  ead 
I^pee  well  secared.  After  the  policj  was  laeued  the  wife  of  the  sMured, 
intending  to  remove  for  the  sammer  a  stove,  the  pipe  of  which  paoeod 
throogh  the  floor  of  an  upper  room  and  thence  into  the  chimney,  took  down 
the  pipe  in  the  apper  room  and  placed  a  bed  over  the  hole  in  the  floor,  bat  did 
not  remove  the  stove  and  pipe  below.  Afterward  forgetting  what  she  had 
done,  she  built  a  fire  in  the  stove  which  set  fire  to  the  bed  and  homed  the 
hoose.    Held,  that  the  assured  could  recover  on  the  policy. 

If  ere  negligence  on  the  part  of  the  assured  or  his  servants  resulting  in  the 
deetruetion  of  the  insured  property  will  not  defeat  the  policy ;  to  have  that 
effect  the  negligence  must  be  gross  and  inexcusable. 

AcnoK  upon  a  policy  of  insurance  against  loss  by  fire  upon  the 
dwelling-house  and  household  furniture  of  plaintiff.  By  stipula- 
tions in  the  policy  the  application  of  plaintiff  for  insurance  and  the 
surrey  of  the  premises  are  made  parts  of  the  instrument  with  a 
warranty  on  the  part  of  the  insured.  A  condition  of  the  contract 
requires  the  assured,  in  case  of  loss,  to  give  ^^ forthwith''  notice 
thereof,  and  to  render,  as  soon  after  as  possible,  a  particular  account 
of  such  loss,  signed  and  sworn  to  by  the  assured,  stating  the  exist- 
ence of  other  insurance,  if  any,  the  actual  cash  Talue  of  the  prop- 
erty, etc. ;  and  also  to  produce  a  certificate  of  a  magistrate,  notary 
public  or  commissioner  of  deeds,  that  he  has  examined  the  circum- 
stances attending  the  loss,  etc.,  and  believes  the  assured  has  without 
fraud  sustained  loss  in  an  amount  to  be  named.  Another  condition 
provides  that  no  suit  shall  be  sustained  unless  it  be  brought  within 
six  months  after  the  occurrence  of  the  loss,  and  that,  in  case  an 
action  should  be  brought  after  that  time,  *^  it  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  such  chum, 
any  statute  of  limitation  to  the  contrary  notwithstuiding/' 

The  application  of  the  plaintiff  for  insurance  contained  the  fol« 
lowing  interrogatory  and  an^er:  ^' Are  your  chimneys,  fire-places, 
fire-boards,  stoves  and  pipes  all  well  secured,  and  will  you  engage 
to  keep  them  so  ?  "    Answer,  "  Yes." 

A  verdict  was  rendered  for  the  plaintiff  and  from  the  jadgment 
entered  thereon  defendant  appealed. 
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,lf0mnut»  S  Blake,  for  appellant 
HoBb  S  BaiUmn,  for  appellee. 

BiOKy  Oh.  J.  The  factB  in  regard  to  the  oanae  and  origin  of  the 
flie  which  destaoyed  the  property  inrared  are  not  contested.  They 
are  as  foUows:  The  pipe  of  a  stoTO  used  in  the  house  passed  throngh 
the  floor  of  an  upper  chamber,  thence  with  an  elbow  into  a  flue 
built  in  the  walL  This  stove,  not  being  required  for  use  in  the 
summer  months,  was  usually  remoTcd.  With  the  intention  of 
remoTing  it,  the  wife  of  plaintiff  took  down  the  pipe  in  the  second 
sioiy  chamber,  and  placed  a  bed  oyer  the  hole  in  the  floor  through 
which  the  pipe  passed,  but  she  neglected  to  remove  the  stove.  A 
few  days  after,  a  visitor  complaining  of  the  cold,  the  wife  caused  a 
flre  to  be  built  in  the  stove.  This  she  did  forgetting  that  the  pipe 
had  been  removed*  The  result  was  fire  communicated  to  the  bed, 
and  the  house  was  consumed.  This  occurred  in'  the  month  of  July. 
There  is  no  evidence  that  the  act  of  the  wife  causing  a  flre  to  be 
built  in  the  stove  was  with  the  intention  of  destroying  the  house, 
but  was  simply  done  through  negligence  and  forgetfulness. 

first  It  is  claimed  that  the  removal  of  the  stove  pipe  was  a 
breach  of  the  covenant  of  the  application  (which  by  its  terms 
became  a  condition  of  the  policy)  to  keep  the  stoves  and  pipes  well 
secured,  and  that  the  policy  is  thereby  defeated  and  recovery  can- 
not be  had  thereon. 

The  covenant  bound  plaintiff  to  keep  the  pipe  ^*  well  secured. '^ 
He  was  obliged  thereby  to  keep  it  in  such  condition,  and  to  exercise 
toward  it  such  care  as  a  man  of  ordinary  prudence  would  exercise 
for  the  protection  of  his  property.  The  defendant  was  protected  by 
this  covenant  from  the  effects  of  defective  pipes  and  stoves.  It  did 
not  bind  plaintiff  to  keep  them  always  up  and  constantly  in  use. 
He  could,  if  his  comfort  and  convenience  so  required,  remove  them 
and  dispense  with  their  use.  This  would  not  increase  the  hazard 
of  the  risk,  and  it  was  therefore  not  in  violation  of  the  conditions 
of  the  policy.  The  contract  was  entered  into  with  the  implied 
assent  of  defendant  that  plaintiff  should  possess  this  right  There« 
fore,  if  in  its  exercise  the  property  was  lost,  defendant  is  liable. 
Poes  the  act  of  plaintiff  come  under  this  rule  ?  The  pipe  was 
removed  preparatory  to  removing  the  stove  ;  the  use  of  both  wers 
intended  to  be  dispensed  with.  The  stove  was  put  in  a  condition 
not  to  be  used.     Its  use  was  just  as  much  intended  to  be  dispensed 


496 IOWA, 

UifkiBj  ▼.  The  BnriiDgton  InsiinaioB  Ooi 

11  — 

with  as  though  it  had  been  remoTed  to  another  roomi  or  into 
out-of-the-way  place  osnally  set  apart  as  the  reoeptaole  of  saoh 
things  when  not  in  use.  Had  it  been  ao  removed  and  aome  one, 
through  negligence  and  thoughtlessness^  should  ha^is  kindled  a  fire 
therein  resulting  in  the  destruction  of  the  property,  the  defendant 
would  have  been  liable.  And  this  would  have  been  so,  as  we  shall 
presently  see,  if  the  act  had  been  done  by  plaintiff  without  fraud  or 
intention  to  set  the  house  on  fire ;  or  without  such  gross  negligence 
as  one  with  ordinary  prudence  under  no  circumstances  would  fall 
into.  The  coyenant  under  consideration  does  not  bind  plaintiff  to 
keep  the  pipe  well  secured  when  not  in  use.  If  so  he  could  not 
take  it  down  or  remove  it  even  temporarily.  But  it  cannot  be 
denied  that  if,  during  a  temporary  suspension  of  the  use  of  the 
stove  and  pipe  for  the  purpose  of  repairs  and  the  like,  a  fire  should 
occur  through  negligence  of  the  character  above  indicated  in  the 
use  of  the  stove,  defendant  would  be  liable  for  the  loss.  The  case 
before  us  is  not  different  in  facts  and  principles.  The  use  of  the 
stove  had  been  dispensed  with,  the  pipe  was  parUy  removed  and  a 
negligent  attempt  was  made  to  use  it,  from  which  the  loss  of  the 
property  resulted* 

These  views  do  not  give  assent  to  the  doctrine  that  the  covenants 
and  warranties  of  plaintiff  may  be  disregarded  and  not  literally  per- 
formed. But  we  simply  maintain  that  the  act  of  plaintiff  in 
removing  the  pipe  was  not  covered  by  the  warranty.  As  all  oov- 
enants  between  contracting  parties*  the  undertaking  of  plaintiff  to 
keep  the  stoves  and  pipe  secured  must  be  applied  to  the  subject  and 
time  within  the  contemplation  of  the  parties.  It  will  not  be 
extended  beyond  them  to  the  prejudice  of  the  assured.  We  cannot 
so  construe  it  that  it  will  impose  restrictions  which  are  unreasonable. 
Peterson  v.  The  Miss,  Vol.  Ins.  Co,,  24  Iowa,  494;  Ijmd  v.  Oitwenf 
Mut.  Ins  Co.,  2  Gray,  221 ;  Sayles  v.  North  Western  Ins.  Cb.,  2 
Curt.  C.  C.  610  ;  Turlejf  v.  Ifbrth  American  Ins.  Co.,  25  Wend. 
374;  Townsend  v.  North  Western  Ins.  Co.,  18  N.  Y.  168;  Obntces- 
ter  Manf.  Co.  v.  Howard  Fire  Ins.  Co.,  5  Gray,  497 ;  Troy  Fire 
Lis.  Co.  V.  Carpenter,  4  Wis.  20 ;  Oates  v.  Madison  Ins.  Co.,  1 
Seld.  469  ;  Hide  v.  Bruce,  3  Doug.  213  ;  Dobson  v.  Sotheby,  1  Moody 
A  Malkin,  90. 

We  conclude  that  plaintiff's  warranty  did  not  forbid  the  tempo- 
rary removal  of  the  pipe  at  a  time  the  stove  was  not  in  use,  suoh 
restriction  not  being  within  the  contemplation  of  the  parties. 
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Second.  We  ue  now  brought  to  inqniie  as  to  the  liability  of  defend- 
ant for  the  n^ligent  acts  of  the  insured  and  his  wife.  The  law 
apon  the  subject  seems  to  be  well  settled.  Stobt,  J^  in  The  ChU 
uvMa  ln$.  C6.  ▼•  XaterrMU^  10  Pet  507,  remarks :  **  In  relation 
to  insuranoe  against  fire  on  land  the  doctrine  seems  to  have  pre- 
Tailedy  for  a  great  length  of  time,  that  they  cover  losses  occasioned 
by  the  mere  fiiults  and  negligence  of  the  assured  and  his  servants, 
unaSeoted  by  any  fraud  or  design."  This  doctrine  is  recognized 
by  the  following  authorities:  Bucbins  r.  Peaple^s  Mutual  Ins. 
Cd.,11  Foster,  238;  St.  John  v.  American  Ins.  Co.,  1  Duer,  371 ; 
Hynds  et  al.  r.  Schenectady  County  Mutual  Ins.  Co.,  16  Barb.  119 ; 
Gaiee  t.  Madieon  County  Ins.  Co.,  1  Seld.  469  ;  Catlin  y.  Spring- 
Md  Ins.  Co. 9  1  Sumn.  0.  0.  434 ;  Matthews  r.  Howard  Ins.  Co., 
13  Barb.  S34;  1  Philips  on  Insurance,  §  1096,  and  authorities 
cited. 

It  has  been  held  that  this  rule  wiU  not  excuse  extreme,  reckless, 
and  inexcusable  negligence  on  the  part  of  the  assured,  the  conse- 
quence of  which  must  hare  been  palpably  obvious  to  him  at  the 
time.  Chandler  ▼.  Worcester  Mutual  Fire  Ins.  Co.,  3  Gush.  328. 
But  this  decision  cannot  be  regarded  as  in  conflict  with  the  current 
of  the  authorities.  The  gross  degree  of  negligence,  and  its  inex- 
cusable character,  coupled  with  the  knowledge  of  its  certain  eflectSy 
ought,  it  would  seem  to  us,  to  raise  a  presumption  that  the  party 
intended  the  obyious  and  necessary  consequences  of  his  act,  which 
at  the  time  were  apparent  to  him. 

The  principles  above  stated  are  substantially  embodied  in  instruc- 
tions given  to  the  jury;  others  requested  by  defendant,  and  pre- 
senting different  doctrines,  were  refused  by  the  court  These  rul- 
ings arc  approved,  and  need  not  be  further  noticed. 

Third.  The  remaining  portions  of  the  opinion  dispose  of  some 
unimportant  questions  of  evidence  and  practice. 

MiLLBR,  J.,  dissented  from  the  first  paragraph  above. 

Judgment  aflfmed* 

Vou  XIV.  — 63 
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A  Maitawl^  MBteneed  to  fine  and  impriBoiiiDent  and  to  the  paTSMAt  of 
fMslvod  a  general  pardon  from  the  gotemor.    JETaM,  that  he  eentinned  ttahle 
for  the  eotta, 

BxPLBvnir  for  certain  property  seised  by  the  defendant  as  sheriff 
by  virtne  of  an  execution  for  costs  in  case  of  the  State  of  loira 
against  pUuntifE.  Plaintiff  alleges  that  be  receiyed  a  fall  and  com* 
plete  pardon  from  the  gotemor,  and  that  this  operated  as  a  remia^ 
sion  of  the  judgment  for  fine  and  oosts.  Judgment  for  dslendaai 
Plaintifl  appeals. 

ObiHf  S  BroamhaUt  for  appeDant 

D.  N.  Sjproffue  and  M.  B.  (hM$f  atl§rm§  §§mral,  for  appsBaa^ 

Day,  J.  Upon  the  trial  the  fiet  that  plaintifl  had  veoaivad  m 
fun  and  unqualified  pardon  was  prored^  and  it  was  admitted  that 
defendant  was  entifled  to  a  judgment^  unless  plaintifl  was  dia* 
diarged  from  the  payment  of  the  costs  in  question  by  the  pardon 
of  the  gOYemor.  In  our  opinion  the  court  below  ruled  ri^Uy. 
Although  the  costs  follow  the  conviction  as  a  necessary  incident^ 
yet  they  constitute  a  fund  distinct  from  the  fine,  and  are  etentnally 
due  the  witnesses  and  the  various  officers  of  the  law. 

They  are  not  affected  by  a  general  pardon  discharging  a  oonTiol 
from  a  fine  and  judgment  of  imprisonment.  Upon  this  point  see 
the  following:  Otmntjf  of  Schuylkitt  t.  RufmideTt  46  Penn.  446; 
Biaier.  Me(rBhni$,  31  Mo.  272;  HoJUday  t.  The  PeopU,  5  OilL 
214 ;  State  ▼.  IbrUy,  8  Bhckl  229;  Bxpmrte  McDonald,  2  Wharb 
440. 
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Hm  kealth  oOcen  of  a  dtj  requMted  and  diracted  plainiifT,  a  paflMr-bj,  to 
avlfl  them  in  remoTing  a  coffin  from  the  hoase,  which  he  did.  The  coffin 
OQBtalned  the  body^  of  a  penon  who  had  died  of  the  emall-pox,  which  fact 
waa  known  to  the  officen  bat  was  not  communicated  to  plainttfl*.  Plaintifl 
aan^t  the  diaeaae  and  commonioated  it  to  hia  children  who  died  thereot 
Bddp  that  plaintiff  had  no  canae  of  action  against  the  dtf. 

AonoK  for  damages.  The  petition  alleges  in  rabstanoe  that 
the  defendant  la  an  inoorporated  oitj,  and  that  in  NoYember, 
1871,  a  man  by  the  name  of  Lees  was  sick  of  the  anaIl«pox  in 
aaid  oitj;  that  defendant  took  Lees  and  the  honae  in  which  he 
was  confined  with  said  disease  under  its  charge  and  oontnd,  bnt 
neglected  to  take  proper  and  ordinary  precantions  to  preTent  the 
spread  of  the  disease;  that  said  Lees  died  of  said  disease  daring 
the  month  of  December,  and  the  agent  and  employees  of  defend- 
ant requested  and  directed  plaintiff,  who  was  passing  the  honae 
in  which  Lees  died,  to  assist  in  taking  the  coffin  in  which  the 
corpse  of  Lees  was  deposited,  from  the  house,  without  giving 
him  any  notice  of  the  nature  of  the  disease  with  which  Lees 
died,  and  without  having  cleaned  the  house  or  used  disinfect- 
ants or  taken  any  precautions  to  prevent  the  spread  of  the 
disease;  that  the  plaintiff,  having  no  notice  that  the  small- 
pox was  prevailing  m  the  city,  assisted  as  he  was  requested,  and 
soon  went  to  his  own  house  and  communicated  the  disease  to  two 
of  his  children,  who  died  thereof  in  January,  1872.  Judgment  is 
asked  for  135,000. 
To  the  petition  the  defendant  filed  the  following  demurrer : 
**  Ist.  Defendant  is  not  responsible  for  the  misfeasances,  wrongs, 
or  n^ligence  of  its  officers  or  agents  employed  in  the  public  service 
in  enforcing  or  executing  orders  or  regulations  for  the  prevention 
of  the  spread  of  contagious  diseases,  or  in  the  care  and  custody  of 
persons  afflicted  with  such  diseases,  or  in  taking  chaige  of  houses 
in  which  persons  afllicted  with  such  diseases  are  located. ** 
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**2d.  The  damages  alleged  are  not  the  direct  and  neoeasary  result 
of  the  wrongtol  acts  complained  of,  but  remote  and  oontingsnt^ 
which  defendant  is  not  responsible  for." 

The  oonrt  sustained  this  demnrrer.    Plaintiff  i^pealad. 

Edmonds  dk  BiBaly^  for  appellant 

L,  E.  FbUows,  for  appellee. 

Day,  J.  Appellant  claims  that  the  city  li  liable  for  the  injnxiei 
complained  of  under  the  provisions  of  sections  1067  and  1096  of 
the  Bevisiony  and  chapter  107,  Laws  of  1866. 

Section  1096  of  the  Revision  confers  upon  municipal  corpora* 
tions  power  to  prevent  injury  or  annoyance  within  their  limits 
from  any  thing  dangerous,  offensive  or  unhealthy;  to  abate 
nuisances  ;  to  regulate  the  transportation  and  keeping  of  gunpow- 
der ;  to  prevent  and  punish  immoderate  riding  or  driving  in  the 
streets ;  to  prevent  riots ;  to  suppress  and  restrain  disorderly 
houses,  etc. 

Section  1057  of  the  Revision  confers  upon  the  city  council  power 
to  establish  a  board  of  health,  to  invest  it  with  such  powers,  and 
impose  upon  it  such  duties  as  shall  be  necessary  to  secure  the  city 
and  the  inhabitants  thereof  from  the  evils  and  calamities  of  conta- 
gious and  malignant  diseases,  etc.  The  same  section  confers  power 
to  establish  a  city  watch  or  police ;  and  to  prescribe  its  duties  and 
define  its  powers  in  such  manner  as  will  most  effectually  preserve 
the  peace  of  the  city,  secure  the  inhabitants  from  personal  violence, 
and  their  property  from  fire  and  unlawful  depredations ;  to  estab- 
lish and  organize  fire  companies,  and  provide  them  with  proper 
engines,  etc.  Chapter  107  of  the  Laws  of  1866  constitutes  the 
mayor  and  council  of  any  incorporated  town  or  city,  and  the  trustees 
of  any  township  not  incorporated,  a  board  of  health,  and  confers 
upon  them  certain  powers.    Section  8  of  said  act  is  as  follows: 

'^  The  board  shall  have  power  to  make  regulations  in  relation  to 
cleansing  the  streets,  alleys  and  drains  of  the  city  or  town,  in  rela- 
tion to  communication  with  houses  where  there  is  any  contagious 
or  infectious  disease,  to  establish  pest-houses  or  hospitals,  and  when 
deemed  expedient  and  necessary  to  prevent  the  spread  of  any  con* 
tagious  disease,  to  remove  to  said  pest-house  or  hospital  any  person 
siok  with  the  Asiatic  or  malignant  cholera,  or  other  malignant  or 
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infectioas  disease.  To  prohibit  or  prerent  all  oommnnication  or 
interconrse  by  and  with  all  honses,  tenements  and  places,  and  the 
persons  occnpying  the  same  in  which  there  shall  be  any  person  lick 
with  any  contagions,  malignant  or  infections  disease. 

^*  To  employ  all  snch  persons  as  shall  be  necessary  to  carry  into 
effect  the  regiQations  adopted  and  published  according  to  the  powers 
▼ested  in  the  board  by  this  act,  and  to  fix  their  compensation,  to 
employ  physicians  in  case  of  poverty,  and  to  take  snch  general  pre- 
cantions  and  actions  as  it  may  deem  necessary  for  the  public 
health/' 

Appellant  concedes  that  he  is  unable  to  cite  any  case  of  recoyeiy 
upon  a  state  of  facts  similar  to  those  presented  in  this  case.  Whilst 
this  is  not  condusiTe  against  the  plaintiff 's  right  of  recovery,  yet 
it  is  an  argument  against  it  which  is  entitled  to  some  consideration. 
Against  the  making  of  a  particular  precedent  it  is  often  a  good 
argument  of  strong  circumstance^  and  sometimes  a  sufficient  objec- 
tion that  the  demand,  action  or  proceeding  is  a  novelty.  Ram's 
Legal  Judgment,  275,  and  cases  cited. 

Whilst  it  is  not  likely  that  a  case  in  all  respects  like  the  one  at 
bar  should  occur,  yet  it  is  probable  that  cases  similar  in  their  sub- 
stantial features,  and  involving  the  same  principles,  have  occurred 
frequently ;  and  the  fact  that  no  case  of  recovery  under  like  circum- 
stances can  be  found  may  well  be  taken  to  intimate  a  general 
impression  of  the  professional  mind  against  the  right  to  maintain 
such  action.  The  case  heing  primae  impressionism  it  is  proper  that 
we  should  consider  the  consequences  of  the  decision  which  we  are 
about  to  announce.  Upon  this  subject,  Lord  Eldon,  determining 
a  case  in  the  Court  of  Chancery,  said:  ''There  is  one  consideration 
of  which  this  court  should  never  lose  sight  in  every  decision  which 
it  makes,  viz.,  what  is  to  be  the  effect  of  its  determination,  not  in 
the  existing  case  alone,  but  upon  subsequent  similar  cases;  that  a 
decision  founded  on  misapprehension  may  not  be  applied  as  a 
principle  to  cases  of  the  same  class  which  may  hereafter  arise." 
Ram's  Legal  Judgment,  395,  and  cases  cited. 

The  consequences  of  the  doctrine  contended  for  by  appellant 
would  be  startling  and  alarming.  The  sections  of  the  law  referred 
to  by  him  authorize  a  city,  in  the  same  language  that  the  powers 
are  conferred,  which  were  exercised  in  this  case,  to  maintain  a 
police,  organize  fire  companies,  and  employ  a  physician  for  the 
poor.     The  principle  which   would    hold    the    defendant    liable 
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for  tbe  n^Iigent  acts  here  CM>mpUiined  of,  would  compel  a 
city  to  respond  in  damages  for  the  neglect  of  its  police  to  sap- 
press  a  riot,  the  failure  of  its  firemen  to  arrest  a  conflagration,  and 
the  negligence  of  its  physician  in  prescribing  for  a  patient. 

It  is  impossible  to  conceive  of  the  endless  complications  and 
embarrassments  which  such  a  doctrine  would  inYolye,  and  of  the 
extent  to  which  the  public  interests  would  thereby  suffer.  It  is  safie 
to  assume  that  if  such  were  recognized  as  the  law,  no  town  would 
Toluntarily  assume  corporate  functions,  and  that  eyery  industrial 
and  commercial  interest  would  become  paralyzed. 

The  true  doctrine  is  that  the  powers  conferred  in  the  sections  we 
have  been  considering  are  of  a  legislative  and  goyemmental  nature, 
for  a  defective  execution  of  which  the  city  cannot  be  held  liable. 
In  discharging  these  legislative  functions  the  city  acts  as  a  qtutn 
sovereignty,  and  is  not  responsible  to  individuals  for  a  neglect  or 
nonfeasance  of  its  officers  or  agents.  Wheder  v.  (Xty  of  Oincm- 
natty  19  Ohio  SL  19 ;  2  Am.  Bep.  368;  Bunkmeyer  v.  The  CUyof 
EmnsvUU,  29  Ind.  187;  Western  College  of  Medicine  v.  CUy  ef 
Cleveland,  12  Ohio  St  375. 

A  consideration  of  the  remaining  ground  of  demurrer  is  rendered 
unneoessaiy. 

Judgment  Harmed. 


HouoAVt  appeUanty  v.  Thb  Milwaukbi  AMt^  Si!»  Paul  BAniift4» 

OOMPAVT. 
(KIowa,HS.| 

PlalatUrgfaated  to  defendant  '*the  right  of  way  over  and  thiongli  his  lead 
for  sU  pnrpoees  connected  with  the  oonBtraotion,  ose  and  oecapatlon  of  Its 
railroad."  BM,  that  defendant  had  the  right  to  dig  a  well  apon  the  land 
coTered  by  the  deed,  and  to  use  the  water  sappUed  by  percolation  for  ndl way 
pnrpoees,  though  each  well  mat€«rially  injured  a  Taloable  spring  on  plain- 
tilTB  adjacent  land. 

AonoK  to  restrain  the  defendant  from  further  injury  to  plain* 
tifTs  springy  caused  by  a  well  dug  by  defendant  on  its  right  of  way. 
The  opinion  states  the  case.  A  judgment  was  rendered  by  the 
court  for  defendant    Plaintiff  appealed. 
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A  Benneitf  for  appellant. 
NoNe,  Hoick  A  Fn9$^  and  /.  TJfiifgraff^  tar  appeDee.  - 

OoLi^  J*  The  testimony  tended  to  ertaUiah  that  the  plaintifl  is 
the  owner  of  eighty  aoies  of  land  through  whioh  the  line  of  railway 
now  owned  and  operated  by  the  defendant  rons ;  that  the  defend* 
ant  aoqnired  its  title  to  the  railway^  its  property,  franohise,  etc., 
by  oonreyanoe  to  the  MoGregor  Western  Railway  Oompany,  whioh 
lafcter  company  acquired  the  right  of  way,  etc.,  through  the  plain* 
tilTs  land,  by  a  deed  from  the  plaintiff  which  conveyed,  ^'for  all 
purposes  connected  with  the  construction,  use  and  occupation  of 
said  railway,  the  right  of  way  over  and  through''  the  land  in  con- 
troversy ;  upon  the  land  were  two  springs,  from  one  of  which  the 
defendant  had  acquired  the  right,  by  conveyances  from  plaintifl 
through  others  down  to  the  defendant,  to  lay  pipes  and  take  water 
for  the  use  of  engines,  etc.;  this  the  defendant  had  unsuccessfully 
endeavored  to  do,  and  in  the  effort  to  make  available  the  labor  and 
expense  incurred  to  do  that,  the  defendant  dug  the  well  in  contro- 
versy, on  its  right  of  way,  near  the  reservoir  and  stationary  engine 
constructed  for  the  purpose  of  taking  the  water  from  said  first 
spring ;  the  effect  of  digging  this  well  was  to  materially  diminish, 
and  at  times  nearly  exhaust  the  supply  of  water  in  the  other  spsing 
of  pUuntifl's,  situated  about  one  hundred  and  sixty  feet  from  the 
well ;  the  water  comes  into  the  well  in  three  small  streams  on  one 
side  of  it ;  the  defendant  dug  the  well  in  good  fiuth,  and  without 
any  intention  or  belief  that  it  would  interfere  with  the  plaintiff's 
spring ;  the  water  is  necessary  for  and  is  applied  to  purposes  con- 
nected with  the  use  of  defendant's  railroad. 

The  court  must  have  found  from  the  evidence,  as  a  matter  of 
&ct,  that  the  well  was  supplied  with  water  finding  its  way  thereto 
by  peroolation  and  not  by  a  subterranean  stream.  No  other  find- 
ing would  have  any  support  in  the  evidence.  This  being  so,  and 
in  the  absence  of  malice  or  wantonness,  the  rule  is  well  settled  that 
the  owner  in  fee  may,  in  the  reasonable  use  of  his  land,  obstruct  or 
divert  the  fiow  of  such  water,  even  to  the  injury  of  his  neighbor's 
land,  without  being  liable  in  damages  therefor — damnum  absqui 
injuria;  a  rightful  use  of  his  own  property,  which  he  may  enjoy, 
although  thereby  he  may  prevent  his  neighbor  from  having  as  full 
a  benefit  as  otherwise  might  flow  to  him.    Angell  on  Water-courses, 
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and  authorities  cited  in  the  notei^  2  Am.  Law  Beg.(N.  S.)  65,  and 
cases  referred  to ;  Swe$t  t.  OutU,  SO  N.  H.  489.  There  seems  ta 
be  now  no  oontrorversy  as  to  the  eorreotness  of  the  role  as  abore 
stated. 

Bnt  the  defendant  in  this  case  is  not  the  absolute  and  unqualified 
owner,  orowner  in  f^  of  the  land  whereon  the  well  was  dug.  The 
defendant^  howeyer,  is  owner,  by  grant  from  pUuntiff,  of  ''the  right 
of  way  OT«r  and  through  the  land  far  aU  purposes  eonnsded  with 
the  eonstrudian,  use  and  occupation  of  its  railway.**  We  hare  not 
been  referred  to,  nor  have  we  been  able  to  find  any  case  deciding 
this  question.  Upon  principle  it  is  very  close,  and  yet  we  find  our- 
selyes  agreed  in  holding  with  the  learned  judge  who  decided  the 
cause  below,  that,  under  the  terms  of  the  conyeyance  and  the  facts 
of  the  case,  the  defendant  had  the  legal  right  to  dig  the  well,  and 
cannot  be  enjoined  from  using  the  water  therefrom  for  railway 
purposes. 

It  must  be  remembered  that  if  the  defendant  can  be  enjoined 
from  digging  this  well  and  using  water  tiierefrom^  it  can  be  enjoined 
from  digging  any  well  on  its  right  of  way.  For,  as  we  have  seen 
by  the  rule  above  stated,  if  the  right  to  dig  the  well  exists,  no  dam- 
ages can  be  recoTcred  because  of  the  dirersion  of  the  water  from 
another.  In  other  words,  the  fact  of  diverting  or  obstructing  per- 
colating water  constitutes  no  basis  of  right  in,  or  ground  for  an 
action  by  another.  The  cause  of  action  arises  from  the  wrongful 
act  of  digging  the  well,  and  not  from  the  oonsequences  which  fiow 
from  it  For,  if  the  right  to  dig  the  well  exists,  these  latter  are 
damnum  absque  injuria.  Now,  that  the  digging  of  wells  to  supply 
water  to  its  engines  is  one  of  ''  the  purposes  connected  with  the  use 
of  a  railway/*  can -scarcely  admit  of  a  doubt.  The  right  to  locate 
a  water  tank  upon  its  right  of  way  cannot  be  more  clear  than  the 
right  to  dig  a  well  to  supply  it ;  both  are  equaUy  necessary  to 
operate  the  road,  and  are  fairly  embraced  in  the  phrase,  ''all  pur- 
poses connected  with  the  construction,  use  and  occupation  of  the 
railway.** 

But  it  may  be  suggested,  that,  if  the  defendant  may  dig  for  and 
obtain  water  on  its  right  of  way  to  use  in  operating  its  road,  then 
it  may  dig  for  and  obtain  coal  on  its  right  of  way,  to  use  also  for 
the  same  purpose.  We  would  not  now  affirm  this,  yet  the  distinc- 
tion is  by  no  means  broad.  There  is  this  difference,  however :  the 
use  of  water  does  not  consume  it ;   the  use  of  coal  doea    Nature 
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promptly  Alls  the  Tsotiam  oansed  by  naing  the  former,  but  of  the 
latter,  neTor.  The  one  may  be  kept  for  future  nee  where  nature 
deposited  it  or  the  agee  made  it;  while  the  other  is  only  for  present 
nae  and  oaniiol  be  held  for  poaterity. 


Broonr  ▼.  SHuiojur,  ^ipdhsi 

en  Iowa*  Mi) 
A§$9i^^r$mUUng  tnui.    Stahrte  offirmUiL 

Pliiatlfr  emplo/ed  defendant,  hj  parol,  as  agent  to  hnj  certain  landi  for  him. 
Defendant  bonght  the  lands  In  his  own  name,  gave  his  own  aolei  lor  the 
pgrehaee  money,  and  afterward  claimed  to  hold  the  land  as  his  own.  HM, 
that  plaintiff  coold  not  compel  a  oonTejance  of  the  lands  (o  himself,  and 
that  there  was  no  resalting  trust  which  eqaity  woald  enforce  in  plaintiff*s 
fkTor. 

k  resalting  trust  cannot  be  sustained  by  parol  oTidence,  where  no  part  of  the 
porchase-monej  was  paid  by  the  person  claiming  to  be  the  eetiui  qus  truH. 

Surr  in  equity  to  enforce  an  alleged  trust.  The  petition  alleges, 
in  Bubstanoe,  that  one  Hans  Lawther  was  the  owner  of  certain 
real  estate  near  the  city  of  Dubuque;  that  about  the  2l8t  day 
of  April,  I87I9  and  prior  thereto,  the  plaintiff  was  negotiating 
with  Lawther  for  the  purchase  thereof ;  that,  for  the  purpose  of 
consummating  said  purchase,  the  plaintiff  employed  the  defendant 
Sheridan  to  act  as  his  ageot ;  that  it  was  agreed  between  plain- 
tiff and  Sheridan  that  the  negotiations  for  the  purchase  of  said 
land  should  be  conducted  in  behalf  of  plaintiff  by  Sheridan  as 
the  agent  of  the  plaintiff,  for  which  serrices  Sheridan  should 
receive  a  reasonable  compensation;  that  plaintiff  was  willing  to 
pay  for  said  real  estate  the  sum  of  14,500,  if  it  could  not  be 
purchased  for  less  than  that  sum,  and  so  instructed  his  said 
agent ;  that  with  such  instructions  and  understanding  Sheridan 
undertook  to  aid  plaintiff  in  making  a  purchase  of  the  land  for 
plaintiff ;  that  plaintiff  relied  upon  said  Sheridan  to  conduct  said 
negotiations  and  purchase,  and  by  reason  thereof  omitted  to  take 
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any  part  therein  personallj ;  that^  wiihout  the  knowledge  or  oon- 
aent  of  plaintiff,  Sheridan  fraudulently  purchased  said  real  estate 
in  his  own  name  and  for  his  own  benefit,  for  the  consideration  of 
14,500,  giving  his  (Sheridan's)  promissory  note,  falling  due  at  dif- 
ferent dates,  for  the  entire  purchase-money,  and  receiving  from 
said  Lawther  a  bond  for  a  conyeyance  to  said  Sheridan  upon  pay- 
ment, etc.  ;  that  Sheridan  denies  the  alleged  agency  and  refuses  to 
transfer  the  bond  to  the  plaintiff,  or  in  any  manner  to  allow  plain- 
tiff the  benefit  of  said  purchase,  claiming  to  have  purchased  the 
land  in  his  own  right  and  for  his  own  benefit. 

It  is  further  alleged  that,  by  reason  of  the  fact  that  plaintiff 
owns  land  contiguous  to  the  land  in  controversy  and  needs  the  same 
in  order  to  the  full  use  and  enjoyment  of  what  he  now  owns,  the 
lands  purchased  by  defendant  are  of  peculiar  value  to  plaintiff — 
greater  in  amount  than  the  price  at  which  they  were  purchased  by 
defendant 

In  an  amendment  to  the  petition  it  is  averred  that  Sheridan 
entered  into  said  agreement  with  plaintiff  with  the  fraudulent 
design  and  purpose  of  thereby  keeping  plaintiff  from  competing 
with  defendant  in  the  purchase  of  the  land,  and  to  secure  the 
same  to  himself  upon  better  terms  than  he  might  otherwise  have 
been  able  to  do« 

A  decree  is  asked  declaring  Sheridan  as  holding  the  oontraot  for 
the  land  as  the  trustee  of  plaintiff ;  that  he  be  adjudged  to  assign 
the  bond  of  Lawther  to  plaintiff ;  that  Lawther  be  decreed  to  con- 
vey to  plaintiff  upon  payment  of  the  purchase-money. 

The  answer  denies  all  the  averments  of  the  petition  except  defend* 
ant's  purchase  of  the  land  from  Lawther,  giving  his  notes  and 
receiving  the  bond  for  a  deed,  and  pleads  the  statute  of  fraudi. 

The  cause  was  tried  by  the  ooiirt  and  a  decree  randered  te 
plaintiff. 

Defendant  Sheridan  appeals. 

Smithy  Ibuke  A  Ohapin^  for  appdknt* 

Adams  d  Bobinsany  for  appellee. 

MiLLXB,  J.  The  answer  of  the  deAmdant  Sheridan  deniea  the 
ocmtraot  alleged  in  the  petition  so  as  to  put  the  plaintiff  on  proof 
cf  the  same  by  competent  evidence.     No  writing  or  document  is 
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offeaned  to  ertablUh  it,  but  it  is  sought  to  do  so  by  parol  evideace 
entirely.  This  is  objected  to  by  appellant  as  incompetent  under 
the  statute  of  frauds.  That  statute  proyides  that  no  evidence  of 
any  contract  for  the  creation  or  transfer  of  any  interest  in  lands, 
except  leases  for  a  term  not  exceeding  one  year,  is  competent,  unless 
it  be  in  writing  and  signed  by  the  party  charged  or  by  his  author- 
ized agent.  Bey.,  §§  4006,  4007.  It  is  further  provided  in  section 
4008  that  the  above  provision  does  not  apply  ''  where  the  purchase- 
money  or  any  portion  thereof  has  been  received  by  the  vendor^  or 
where  the  vendee,  vrith  the  actual  or  implied  consent  of  the  vendor, 
has  taken  and  held  possession  thereof  under  and  by  virtue  of  the 
contract,  or  where  there  is  any  other  circumstance  which  by  the 
law  heretofore  in  force  would  have  taken  a  case  out  of  the  statute 
of  frauds."  It  has  accordingly  been  held  by  this  court  that  a  parol 
contract  for  the  sale  of  real  property,  accompanied  by  a  delivery  of 
actual  possession,  is  valid  and  binding.  Baldwin  v.  ThompsoUy  15 
Iowa,  504 ;  Davis,  Sawyer  £  Co.  v.  Strohm,  17  id.  421. 

So,  also,  where  the  purchase-money  has  been  paid  by. the  vendee 
the  contract  to  convey  may  be  proved  by  paroL  Id.  And  it  has 
likewise  been  held  in  accord  with  the  universal  holding  of  all  the 
authorities  that  where  real  estate  is  purchased  by  one  person  with 
money  furnished  by  another,  an  implied  or  constructive  trust  arises, 
the  former  being  held  as  a  trustee  for  the  latter,  and  that  the  facts 
establishing  such  trust  may  be  proved  by  parol  evidence.  Bryant 
V.  Hendricks,  5  Iowa,  256  ;  McCny  v.  Hughes,  1  0.  Gr.  370  ; 
Brooks  V.  ElUs,  3  id.  527  ;  Mclntire  v.  Skinner,  4  id.  89 ;  SuUivan 
V.  McLenans,  2  Iowa,  437 ;  Holland  v.  Hensley,  4  id.  222 ;  Sun- 
*derland  ▼.  Sunderland,  19  id.  325,  and  cases  cited  ;  Nelson  v.  Wor- 
rett,  20  id.  469 ;  Fox  ▼.  Doh^y,  30  id.  334 ;  see,  also,  2  Stoiy's  Bq. 
Jan,  §  1201,  and  notes. 

But  it  is  laid  down  by  Judge  Story  (2  Eq.  Jur.,  §  1201a)  that 
this  doctrine  of  resulting  or  implied  trusts  'Ms  strictly  limited  to 
cases  where  the  purchase  has  been  made  in  the  name  of  one  person 
and  the  purchase-money  has  been  paid  by  another.  For  "  (says 
he),  ''where  a  man  employs  another  person  by  parol  as  agent  to 
buy  aik  estate  for  him,  and  the  latter  buys  it  accordingly  in  his  own 
name,  and  no  part  of  the  purchase-money  is  paid  by  the  principal, 
there,  if  the  agent  denies  the  trust,  and  there  is  no  written  agree* 
ment  or  document  establishing  it,  he  cannot,  by  a  suit  in  eqaity, 
compel  the  agent  to  oonvey  the  estate  to  him  ;  for  (as  has  beec 
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truly  said)  that  would  be  decidedly  in  the  teeth  of  the  statute  of 
frauds."  The  same  doctrine,  in  nearly  the  same  language,  i» 
gtated  in  Sugden  on  Vendors  and  Purchasers,  vol  2,  9th  ed.,  p.  163. 
The  author  of  Browne  on  Frauds,  §  96,  says  :  "It  seems  to  have 
been  held  that  where,  in  a  case  of  trust  arising  upon  an  agency, 
parol  evidence  was  inadmissible  to  prove  it ;  but  the  later  English 
cases  favor  a  contrary  doctrine/' 

The  first  case  cited  by  Story  and  Sugden  respectively  in  support 
of  the  doctrine  stated  by  them  is  Bartlett  v.  Pickersgilly  1  Eden, 
615;  also  found  in  4  East,  577,  note.  The  defendant  in  that  case, 
under  a  verbal  agreement,  bought  an  estate  for  the  plaintiff  ;  no  pari 
of  the  purchase-money  was  paid  by  the  plaintiff.  The  defendant 
articled  for  the  estate  in  his  own  name  and  refused  to  convey  to  the 
plaintiff.  There  being  no  written  evidence  that  the  estate  was 
purchased  for  the  plaintiff  the  question  was,  whether  the  plaintiff 
might  give  parql  evidence  thereof.  The  court  said:  "To  allow 
it "  (the  evidence)  "would  be  to  overturn  the  statute  of  fraud» 

♦  *  *.  It  is  not  like  the  case  of  money  paid  by  one  man,  and  a 
oonyeyance  taken  in  the  name  of  another.  If  I  were  to  allow  the 
evidence  in  the  present  case,  I  do  not  know  a  case  where  the  statute 
would  take  place."  It  is  also  held  that  if  Bartlett  had  paid  any 
money,  it  would  render  the  evidence  competent,  but  as  he  had  not^ 
the  bill  was  dismissed.  The  case  of  Crop  v.  Nbrion,  9  Mod.  233, 
holds  that  a  resulting  trust  could  not  be  sustained  where  only  a 
part  of  the  purchase-money  was  paid  by  the  person  claiming  to  be 
cestui  que  trust. 

In  Botsford  v.  Burty  2  Johns.  Oh.  405,  Ohancellor  Kent,  in  his 
opinion,  says:  "If  the  party  who  sets  up  a  resulting  trust  made 
no  payment,  he  cannot  be  permitted  to  show,  by  parol  proof,  that 
the  purchase  was  made  for  his  benefit,  or  on  his  account.  Thia 
would  be  to  overturn  the  statute  of  frauds ;  and  so  it  was  ruled  by 
Lord  Keeper  Hbnley  in  the  case  of  Bartlett  v.  PichersffiU/*  supra. 
He  further  says:  "To  admit  it,  would  be  repealing  the  statute  of 
frauds,  and  would  endanger  the  security  of  real  property  resting  in 
title  by  deed.  Nor  would  a  subsequeni  advance  of  money  to  the 
purchaser,  after  the  purchase  is  complete  and  ended,  alter  the  case 

*  *  * ;  for  the  trust  arises  out  of  the  circumstance  that  the 
moneys  of  the  real,  and  not  of  the  nominal  purchaser,  formed,  ai 
the  time,  the  consideration  of  that  purchase  and  became  oonyerted 
into  the  land." 
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In  Steere  y.  Steere  $t  al,,b  Johns.  Ch.  1>  the  bill  charged  that  the 
defendants  purchased  the  land  pursuant  to  an  agreement  that  they 
were  to  do  so  as  plaintiff's  agents,  etc.,  and  Chancellor  Kbnt  in  the 
opinion  says,  in  reference  to  ceiiiain  lots  which  constituted  a  part 
of  the  purchase:  '^If  any  trust  exists  as  to  tliem^  *  *  *  it  is 
ii  trust  by  implication  or  operation  of  law,  and  such  a  trust  cannot 
be  made  out  but  by  showing  the. actual  payment  of  the  money  by 
the  cestui  que  trusty  or  an  actual  loan  by  him  for  that  purpose* 
siting  Botsford  t.  Burr^  supra,  and  quoting  in  full  the  rule  aa 
stated  by  Sugden  and  Story,  before  referred  to. 

In  Pinnoek  t.  Clough,  16  Vem.  500,  the  defendant  purchased  a 
farm  for  the  plaintiff,  but  there  was  no  taritten  agreement  between 
them,  nor  did  the  plaintiff  pay  or  advance  at  tite  time  any  portion 
of  the  purchase-money.  The  defendant  took  the  deed  in  his  own 
name,  paid  part  of  .the  consideration,  and  gave  security  for  the 
Temainden  On  a  bill  filed  to  compel  a  conveyance  it  was  held  that 
no  such  trust  was  created  by  the  transaction  as  could  be  enforced 
in  equity.  The  learned  judge,  delivering  the  opinion  in  that  case, 
oites  and  approves  the  case  of  Bartlett  v.  Pickersgill,  supra,  and 
quotes  with  approval  the  nile  laid  dow  by  Sugden,  and  then  says: 
^'  I  am  not  aware  that  the  doctrine  of  the  case  of  Bartlett  v.  Pick- 
ersgill  has  been  impugned.  Its  authority  is  fully  recognized  by 
Chancellor  Kent  in  Boyd  v.  McLain,  1  Johns.  Ch.  582  ;  in  Botsford 
v.  Burr,  2  id.  405 ;  and  in  Steere  v.  Steere,  5  Johns.  ;  and  by  Judge 
Stoby,  in  Smith  v.  Bumham,  3  Sumn.  464." 

In  this  case  of  Smith  y.  Bumham  the  bill  alleged  that  the  parties 
liad  agreed  to  become  partners  in  purchasing  and  selling  lands  and 
lumber  upon  a  joint  capital  furnished  by  both,  the  profit  and  loss 
to  be  equally  shared  between  them,  l^e  bill  then  alleged  that 
defendimt  had,  in  pursuance  of  the  agreement,  made  certain  pur- 
chases of  land  and  lumber,  and  that  plaintiff  had  made  certain 
advances  in  money  to  the  defendant  on  the  same  aooount.  The 
prayer  was  for  a  dissolution  of  the  partnership,  a  settlement  of  the 
Arm  aoooonts,  and  that  the  defendimt  should  be  decreed  to  conven 
to  pbUfUiff  his  equitable  share  of  the  lands  remaining  unsold.  The 
statute  of  frauds  was  insisted  upon,  and  on  a  review  of  the  author- 
ities the  court  held  that  the  plaintiff  oould  not  found  an  equitable 
«Uum  to  a  conveyance  Jxpon  parol.evidence.  The  case  of  Thorn  v. 
Thorn,  11  Iowa,  146,  which  involved  the  same  question,  was  decided 
4m  the  authority  of  the  case  of  Smith  v.  Bumham. 
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In  Pirrji  T.MeSmrjf,  13  DL  227,  it  was  held  that  no  anbteqaent 
arrangement,  made  after  the  purchase,  nor  any  parol  agreement 
made  at  the  time  or  prior,  that  the  porchase  is  to  be  made  for  the 
benefit  of  some  other  person,  will  raise  a  tmst  in  snch  peracm's 
favor,  in  the  absence  of  any  other  f rand  than  that  which  arises  from 
the  violation  of  the  purchaser's  parol  agreement,  where  he  tajces  the 
title  in  his  own  name  and  pays  the  consideration  out  of  his  own 
funds.  And  BarOM  y.  Piekersgitt  is  again  cited  for  this  holding. 
The  ease  of  Perry  t.  McHenry  is  followed  in  a  very  recent  case  in  the 
same  ooort,  where  a  purchaser  of  lands,  under  a  decree  of  fore> 
closure  of  a  mortgage,  took  the  title  in  his  own  name  and  jjave  his 
note  for  the  purchase-money ;  it  was  held  that  an  express  trust 
could  not  arise  in  fiivor  of  the  holder  of  the  equity  of  redemption, 
on  a  parol  agreement  between  himself  and  the  purchaser,  made  at 
a  time  prior  to  the  sale,  that  the  purchaser  should  make  the  pur- 
chase and  hold  the  title  for  the  benefit  of  and  in  trust  of  such 
owner  of  the  equity  of  redemption,  and  as  security  for  the  advanoea 
made  by  the  purchaser.  Such  a  trust,  resting  merely  on  parol,  waa 
held  to  be  within  the  statute  of  frauds.  Walker  t.  Klock  H  aL,  ^5' 
DL  862. 

The  cases  we  have  cited,  both  English  and  American,  fully 
sustain  the  doctrine  announced  by  Story  and  Sugden,  above  referred 
to. 

In  support  of  the  statement  in  Brown  on  Frauds  that  ''the 
later  English  cases  fiivor  a  contrary  doctrine,^'  three  cases  are 
cited.  The  first  of  these  is  BartUtt  v.  Piekersgitt,  which  we  have 
seen  is  the  leading  case,  from  which  Story  and  Sugden  deduce  the 
rule  stated  by  them. 

The  next  case  cited  by  Mr.  Brown  is  Tbyfor  v.  Sabnan,  4  Mylne 
4  Oraig,  134.  In  that  case  Salmon  was  the  agent  and  one  of  the 
stockholders  of  a  mining  company,  and  in  that  capacity  proposed 
in  writing  far  the  company  to  procure  from  Lord  DunaDy  a  l^ase 
of  certain  mineral  lands.  The  latter  accepted  in  writing.  Salmon 
afterward  undertook  to  have  the  lease  executed  to  himself  for  hia 
own  benefit  On  a  bill  being  filed  to  compel  Lord  DunaUy  to 
execute  the  lease  to  the  company  it  was  held  that  the  proposition 
by  Salmon  was  clearly  for  the  company,  and  being  accepted  the 
contract  on  its  face  was  on  behalf  of  the  company,  and.  Lord 
DunaUy  not  objecting  to  granting  the  lease  to  the  company,  a  decree 
was  aooordingly  entered.    There  was  no  question  of  the  oompe* 
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tcnoy  of  parol  evidence.  The  other  case^  Dale  v.  Hamilton,  5 
Hare,  369,  36  Bug.  Gh.,  decides  that  a  partnership  agreement 
between  A  and  B  that  they  shall  be  jointly  interested  in  a  speonla- 
tion  for  buying,  improving  for  sale  and  selling  lands,  may  be  proved 
without  being  evidenced  by  any  writing  signed  by,  or  by  the 
authority  of,  the  party  to  be  charged  therewith,  within  the  statute 
of  frauds.  This  decision  is  based  upon  the  doctrine  that  where  a 
partnership  or  an  agreement  in  the  nature  of  a  partnership  exists 
between  two  persons,  and  land  is  acquired  by  the  partnership  as  a 
substratum  for  such  partnership,  as  well  as  where  it  is  acquired  in 
the  course  of  the  business,  and  that  the  partnership  being  proven 
as.  an  independent  fact,  the  court  without  regard  to  the  statute  of 
frauds  would  inquire  of  what  the  partnership  stock  consisted, 
whether  of  land  or  property  of  any  other  nature.  That  being  the 
property  of  the  partnership,  it  would  not  be  treated  by  the  court  as 
land,  but  as  personal  property  of  the  partnership. 

Without  stopping  to  examine  the  soundness  of  the  decision  in 
this  case,  it  is  sufficient  to  say  that  it  is  not  in  conflict  with  the 
doiotrine  stated  by  Sugden  and  Story,  and  does  not  support  the  text 
in  Brown  on  Frauds.  Counsel  for  appellee  have  also  cited  Lees  v. 
NiMatt,  1  Bussell  &  Mylne,  53.  In  that  case  the  wife  of  plaintiff 
and  her  sister,  as  administratrixes  of  their  father,  were  entitled  to 
a  ^mortgage  debt  charged  on  the  premises  in  question,  and  the 
plaintiff  and  his  wife,  with  the  sanction  of  his  sister,  had  long  been 
in  possession.  He  was  desirous  of  purchasing  the  equity  of 
redemption  from  Walker,  the  ownw.  Walker  proposed  by  letter 
to<sell  to  plaintiff  at  a  price  named  therein.  Plaintiff  accepted  and 
iiwtmcted  Nuttall,  who  had  been  acting  as  his  attorney  in  previous 
n^tiations  for  the  property,  to  draw  up  a  formal  agreement  of 
purchase  and  to  procure  Walker's  signature  to  it  Within  a  day  or 
two  afterward  Nuttall  went  over  to  the  place  of  residence  of  Walker, 
and  in  his  own  name  and  behalf  entered  into  an  agreement  for.  the 
pmchase. 

The  defendant  Nuttall  claimed  in  his  answer  the  benefit  of  the 
purchase,  stating  that  for  two  months  before  the  purchase  he  had 
been  in  treaty  with  Walker  for  the  purchase  of  the  equity  of 
redemption ;  that  he  entered  into  the  agreement  on  his  own 
account^  and  that  he  did  not  in  the  transaction  consider  himself  as 
the  Attorney  of  Lees.    He  did  not  plead  or  insist  on  the  statute  of 
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The  report  of  the  case  states  that ''  the  material  facts  of  plain- 
tifPs  case  were  established  by  evidence."  The  character  of  the 
evidence  does  not  appear.  It  is  to  be  presumed,  however,  that  it 
was  competent  evidenoe. 

The  Master  of  the  Bolls,  on  the  ground  that  Nuttall  had  been 
employed  by  plaintift  as  his  agent  for  the  porohase  of  the  estate^ 
entered  a  decree  for  plaintifl.  No  question  as  to  the  competency  of 
parol  evidence  was  involved  in  the  case. 

This  case  of  Lees  v.  NuUal  is  cited  in  2  Story's  Eq.  Jur.,  §  1211 
a,  in  support  of  the  doctrine  there  stated,  that ''  if  an  agent,  who 
is  employed  to  pu3X)ha8e  for  another,  pusehases  in  his  own  name  or 
for  his  own  account,  he  will  be  held  a  ^trustee  of  the  principal  at 
the  option  of  another.''  There  can  be  no  doubt  of  the  soundnea; 
of  this  doctrine  whenever  the  facts  are  established  by  competent 
evidence,  and  this  is  not  in  conflict  with  the  doctrine  already 
quoted  from  the  same  author,  and  which  the  authorities  already 
cited  fully  sustain.  This  is  upon  the  general  doctrine  that  what- 
ever acts  are  done  by  trustees  in  respect  to  the  trust  property  shall 
be  deemed  to  be  done  for  the  benefit  of  the  eeehii  que  trusty  and 
not  for  the  benefit  of  the  trustee.  2  Story's  Eq.  Jur.,  §  1211,  and 
notes.  And  the  same  principle  is  applied  to  persona  standing  in 
other  fiduciary  relations  to  each  other,  such  as  attorneys  and  agents. 
Id.,  §  1211  a.  But  this  relation  must  be  admitted  or  established 
by  competent  evidence  before  a  court  of  equity  will  declare  or 
enforce  the  trust 

With  this  understanding  there  is  no  material  conflict  in  the 
authorities  upon  the  question  we  have  been  considering.  We  think 
the  doctrine  well  sustained  that,  where  one  man  merely  employs 
another  by  parol  as  an  agent  to  purchase  real  property  for  him,  and 
the  person  tiius  employed  purchases  the  land  in  his  own  name,  and 
no  part  of  the  purchase-money  is  paid  by  the  principal,  and  the 
agent  denies  the  trust,  it  would  directly  overturn  the  statute  of 
frauds  to  admit  any  other  evidenoe  than  that  which  the  statute 
requires. 

We  think  this  doctrine  is  not  impugned  hjBryamt  v.  Hendrieke, 
5  Iowa,  266,  or  by  Judd  v.  Maeelg,  80  id.  4a&  In  the  former  case 
different  persons  had  elaime  an  and  were  intereeted  in  certain 
public  lands.  They  made  an  oral  agreement  that  one  party  thus 
interested  should  enter  the  whole  land  in  his  own  name,  the  others 
to  pay  each  his  proportion  toward  the  entry ;  and  when  a  survey 
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was  made,  and  the  parcel  of  each  asoertained,  the  one  entering  the 
whole  ehonld  conyej  to  the  others  their  reapectiTe  parcels.  This 
was  held  not  within  the  statate  of  frauds. 

In  the  case  of  Judd  y.  Mateljf,  the  owner  of  land  sold  at  tax  sale 
and  the  purchaser  yerbally  agreed  that  the  former  need  not  redeem 
in  order  to  saye  his  rights ;  that  the  purchaser  should  receiye  the 
tax  deed  at  the  ezpiratien  of  the  term  of  redemption,  and  then 
quitclaim  to  the  owner  upon  his  paying  to  him  the  amount  he 
would  be  required  to  in  order  to  redeem  under  the  law,  and  by 
reason  of  such  representations  and  agreements  the  owner  was 
deterred  from  making  redemption  within  the  time  allowed  by  law. 
It  was  held  that  this  was  not  within  the  statute  of  frauds,  but  that 
a  trust  was  created  in  fayor  of  the  owner  of  the  land  which  could 
be  enforced  against  the  tax  purchaser. 

In  each  of  these  cases  there  is  something  more  than  a  mere  agree- 
ment  by  parol  to  conyey  to  the  respectiye  plaintiffs.  The  plaintiffs 
had  in  each  case  acquired  rights  in  the  respectiye  premises  at  the 
time  the  agreements  were  made.  In  the  latter  case  the  plaintiff 
was  the  legal  owner  of  the  land,  subject  to  defendant's  lien  for 
taxes.  This  lien  plaintiff  could  haye  extinguished  within  the 
time  the  law  prescribed,  which  had  not  yet  expired.  The 
agreement  was,  in  substance,  an  extension  of  the  time.  To 
haye  allowed  defendant  to  take  adyantage  of  his  tax  deed,  acquired 
under  the  circumstances  disclosed  in  the  case,  and  repudiate  his 
agreement,  would  haye  enabled  him  to  perpetrate  a  gross  fraud 
upon  the  other  party. 

We  come  now  to  consider  whether  there  has  been  such  fraud  on 
the  part  of  the  defendant  as  will  take  the  case  out  of  the  statute. 

[The  court  found  that  there  had  not  The  remainder  of  the 
opinion  is  not  important.] 

Vol.  XIV.  — W 
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MUIXIOAK  y.  iLLIlfOIB  CENTRAL  RAILWAY  OOMTAVT. 

08  Iowa,  181.) 
Ckmman  carrier ^WUdUtff for  ffoodaMpped  o  a  paM  hegaiUmk§  Um, 

rbe  acceptance  hj  a  railroad  oomfMiDj  of  goods  marked  to  a  darignatJuM 
beyond  the  teruiluus  of  its  road  creates  a  prima  faeie  liability  to  truapoit 
to  and  deliver  the  goods  at  tbat  point,  which,  however,  maj  be  modified  1^ 
proof  of  a  different  asage  linown  to  the  shipper  at  the  time  of  making  the 
coMHigiinient. 

While  tlie  law  imposes  upon  common  carriers  the  dutj  of  carrying  all  goods 
offered  to  them  in  the  usual  course  of  business,  it  does  not  impose  upon 
them  tlie  duty  of  transporting  goods  beyond  the  termini  of  their  respective 
routert.  and  tliey  may,  therefore,  by  special  agreement,  contained  in  a  bill  of 
lading  or  receipt,  lawfully  stipulate  that  they  shall  not  be  liable  beyond 
such  point. 

By  the  Kliipper  accepting  and  acting  upon  sach  bill  of  lading,  his  knowledge 
of  its  stipulations  will.  In  the  absence  of  frand  or  mistake,  be  oonclmiTely 
presumed,  and  he  will  be  bound  thereby.  He  will  not  be  permitted  to  show 
that  he  was  ignorant  of  its  contents. 

Action  for  tho  value  of  1,440  pounds  of  bacon  and  20  tubs  ot 
butter,  which  were  shipped  upon  the  defendant's  line  of  railway, 
consigned  to  C.  T.  Bnddecke  &  Go.,  New  Orleans,  and  which  failed 
to  ronch  tlie  consignee.  Evidence  was  introduced  tending  to  show 
that  at  the  time  of  shipment  the  agent  of  defendant  deliTered  to 
plaintiff  a  receipt  or  bill  of  landing,  the  material  portion  of  which 
is  as  follows : 

"  Read  this  Contract." 

"  Dubuque  Station,  Sepi.  4,  1871. 

**  Keccivcd  of  James  Mulligan,  in  apparent  good  order,  by  the 
Illinois  Central  Railroad  Company,  consigned  to ,  the  fol- 
lowing articles,  as  described  in  the  margin,  to  be  transported  to 
station,  subject  to  conditions  and  regulations  as  per  pub- 
lished tariff  of  said  company,  and  payment  of  freight  and  such 
other  expenses  or  charges  as  may  haTc  occurred  on  said  articles. 
It  is  expressly  agreed  and  understood  that  the  company  are  not 
responsible  for  loss  of  goods  of  which  the  contents  are  unknown. 
*  *  *  And  it  is  further  expressly  understood  that  for  all  loss  and 
damage  occurring  in  the  transit  of  said  property,  the  legal  remedj 
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flfaall  he  asr«iinst  the  particular  carrier  or  forwarder  only,  in  whose 
custody  the  said  property,  whether  by  delay,  or  otherwise,  may 
actually  be  at  the  time  of  the  happening  thereof,  it  being  under- 
8too<l  that  the  said  Illinois  Central  Railroad  company  assumes  no 
other  responsibility  as  to  said  proi)erty,  than  snch  as  may  be  incurred 
on  its  own  road.     ♦    •    ♦ 


Mmrlu  and  Oonslffoee. 

No. 

1 

Description  of  artlclea. 

Weiffht. 

C  T.  B.  ft  Co..  New  Orieans.  La. . 

Box  meat ••........ 

1,41011m.* 

The  bill  of  lading  for  the  butter  was  in  all  respects  like  the  aboye, 
except  as  to  date  and  description  of  property.  There  was  no  proof 
of  any  contract  on  the  part  of  defendant  further  than  as  implied 
from  the  receipt  of  the  goods  marked  and  consigned  as  aboYe 
stated,  and  the  execution  of  the  bills  of  lading.  It  was  proTod 
npon  the  trial  that  the  defendant  was  incorporated  nnder  special 
statute  of  the  State  of  Illinois,  and  authorized  to  'Constmcty  main- 
tain and  operate  a  railroad,  from  the  southern  terminus  of  the  Illi- 
nois and  Michigan  canal  to  the  city  of  Cairo,  with  certain  lateral 
branches,  and  that  Cairo  is  the  southern  terminus  of  defendant's 
line  ifi  road.  Evidence  was  also  introduced  tending  to  show  that 
at  the  time  of  the  shipment  iiforesaid,  and  prior  thereto,  the  defend- 
ant held  itself  out  as  carrier  of  freight  south  of  Cairo,  only  so  far 
as  to  deliver  it  to  connecting  lines,  and  that  in  due  time,  and  in  the 
regular  course  of  businesK  according  to  its  usual  custom,  it  shipped 
the  meat  on  the  steamer  Indiana,  and  the  butter  on  the  steamboat 
Virginia,  boats  running  between  Cairo  and  New  Orleans,  and  took 
the  proper  receipts  of  the  respective  clerks  therefor.  It  was  shown 
that  the  Indiana  is  still  running,  and  that  the  Virginia  was  sunk 
at*Cottonwood  Point,  in  the  Mississippi  river,  in  October,  1871. 

Against  the  objection  of  defendant  plaintiff  was  permitted  to 
testify  that  he  did  not  know  when  he  shipped  the  goods  that  defend- 
ant undertook  to  limit  its  liability  to  Cairo,  and  that  he  did  not 
accept  the  receipt  with  the  knowledge  of  the  condition  contained 
therein,  nor  with  the  intention  of  assenting  that  the  Illinois  Central 
Railroad  Company  should  not  be  bound  beyond  its  own  line  of  road. 
Jury  trial.  Verdict  and  judgment  for  plaintiff  for  1380.41. 
Defendant  appeals.  The  further  neoessary  facts  are  stated  in  the 
opinion.  « 
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Day,  J.    The  court  instructed  the  jury  as  followB : 

''  If  you  find  that  defendant  received  the  goods  in  oontroveMy 
consigned  and  marked  for  New  Orleans^  then  in  the  absence  of  any 
•greementy  limiting  its  liability,  it  was  bound  to  deliver  the  same 
at  New  Orleans,  and  if  it  failed  so  to  do,  it  would  be  liable  in 
this  action.  But  such  liability  may  be  changed  by  a  special  con- 
tract, and  if  defendant,  at  the  time  of  receiving  the  goods,  executed 
to  plaintiff  the  receipts  admitted  in  evidence,  and  plaintiff  received 
the  same  knowing  their  contents,  then  defendant  is  not  liable  in  this 
action. 

The  defendant  excepted  to  this  instruction,  and  now  assigns  the 
giving  of  the  same  as  error. 

This  instruction  embraces  three  propositions  : 

FirsL  The  liability  incurred  by  a  railroad  company  by  the  simple 
acceptance  of  goods  consigned  to  a  point  beyond  the  terminus  of  its 
road. 

Second.  How  this  liability  is  affected  by  the  delivery  to,  and 
acceptance  by,  the  shipper  of  a  bill  of  lading  limiting  liability  to 
its  own  line  of  road. 

Third.  The  effect  of  ignorance,  upon  the  prrt  of  the  shipper,  of 
the  conditions  contained  in  the  bill  of  lading  aooepted  by  him. 

A  discussion  of  these  propositions  will  embrace  the  leading  ques- 
tions presented  by  this  appeal 

I.  As  to  the  liability  which  a  railroad  company  incurs  by  the 
mere  acceptance  of  goods  consigned  to  a  point  beyond  the  terminus  of 
iis  road. 

Upon  this  question  there  is  a  striking  lack  of  uniformity  in  {he 
decisions.  There  are  three  views  which  have  been  maintained  by 
their  i^espective  advocates,  with,  perhaps,  equal  cogency  of  reason- 
ing: 

First.  That  where  carriers  i-eceive  and  receipt  for  goods  consigned 
to  a  point  beyond  the  terminus  of  their  road,  without  any  special 
contract  respecting  the  same,  the  agreement  is  one  for  transporta- 
tion the  whole  distance,  upon  which  the  first  carrier  may  be  sued 
tor  a  loss  occurring  after  the  goods  have  passed  bqrond  the  ter< 
minus  of  its  road. 
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The  first  case  which  has  generally  heen  cited  as  announcing  this 
doctrine  is  Muschamp  v.  Lancaster  R,  R.  Co.,  8  M»  &  W.  424^ 
decided  in  the  Court  of  Exchequer  in  1841,  followed  and  re-enforoed 
in  CoUins  v.  Bristol  c§  Exeter  R.  R.  Co.,  11  Exoh.  790,  and  extended 
even  to  goods  booked  beyond  the  limits  of  England.  See,  also, 
niifwis  Central  R.  R.  Co.  y.  Copeland,  U  Ul.  332  ;  Angle  d  Co.  ▼. 
7%a  Mississippi  <6  Missouri  R.  R.  Co.,  9  Iowa,  487. 

Second.  That  where  a  carrier  receives  goods  marked  for  a  par- 
ticular designation  beyond  the  terminus  of  its  line,  and  does  not 
expressly  undertake  to  deliver  them  at  the  point  designated,  the 
implied  contract  is  only  to  transport  over  its  own  line,  and  forward, 
according  to  the  usual  course  of  business,  from  its  terminus.  See 
McMillan  et  al.  v.  M.  S.  &  N.  I.  R.  R.  Co.,  16  Mich.  120 ;  Van 
Santvoord  v.  8t.  John,  6  Hill,  157 ;  Farmers  and  Mechanics^  Bank 
V.  ChampUin  Transportation  Co.,  23  Vt  186 ;  BrintnaU  v.  The 
Saratoga  and  WhitehaU  R.  R.  Co.,  32  id.  666  ;  Hood  v.  N.  Y.  dt 
New  Haven  R.  R.  Co.,  22  Gonn.  1  and  502  ;  Elmore  t.  Naugatuck 
R.  R.  Co.,  23  id.  457 ;  Naugatuck  R.  R.  Co.  v.  The  Wat^bury 
Button  Co.,  24  id.  468  ;  Nulting  t.  Conn.  R.  R.  Co.,  1  Gray,  502  ; 
Burroughs  v.  Norwich  and  Worcester  R.  R.  Co.,  100  Mass.  M ; 
S.  C,  1  Am.  Eep.  78;  Darling  v.  R.  R.  Co.,  11  Allen,  295  ;  Root 
V.  TJhe  Great  Western  R.  R.  Co.,  45  N.  Y.  524 ;  Jenneson  y.  Camden 
and  Amhoy  R.  R.  Co.,  4  Am.  Law  Beg.  234  ;  United  States  Express 
Co.  y.  Rush  et  al.,  24  Ind.  403  ;  Pennsylvania  Central  R.  K.  Co. 
V.  Schwarzenberger,  45  Penn.  St.  208 ;  Rome  R.  R.  Co.  t.  Sullivan, 
Cabot  A  Co.,  25  Ga.  228. 

Third.  That  the  mere  acceptance  of  goods  by  a  common  carrier, 
marked  to  a  designation  beyond  the  terminus  of  its  line,  as  a  matter 
of  law  imports  no  absolute  undertaking  upon  the  part  of  the  carrier 
beyond  the  end  of  its  road,  but  is  a  matter  of  evidence  to  be  sub* 
mitted  to  the  jury,  from  which,  in  connection  with  other  evidence 
produced,  they  are  to  determine,  as  a  question  of  fact,  the  real 
engagement  entered  into. 

This  position  was  very  ably  maintained  in  a  recent  and  elaborate 
opinion  of  the  Supreme  Court  of  New  Hampshire,  reviewing  almost 
the  whole  current  of  decisions  from  Muschamp  v.  The  Lancaster 
Railway  Co.,  8  M.  &  W.  421,  down  to  the  present  period.  See 
Gray  v.  Jackson,  51  N.  H.  ;  S.  C,  12  Am.  Rep.  1.  The  question 
is  not  an  open  one  in  this  State.  In  Angle  v.  The  M.  M.  R'y  Co., 
0  Iowa,  487,  the  rule  was  settled  as  it  is  understood  to  exist  in 
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England,  and  it  was  held  that  the  acceptance,  by  a  carrier,  of  goods  | 

marked  to  a  designation  beyond  the  terminus  of  its  road,  crcatea* 
tk  prima  faci^  liability  to  tran8i)ort  to  and  deliver  at  that  )X)int» 
which  may  be  modified  by  proof  of  a  different  usage  known  to  the 
shipper  at  the  time  of  making  the  consignment 

The  court  did  not  err,  therefore,  in  the  first  branch  of  the  foie- 
going  instruction,  as  applied  to  the  evidence  introduced,  there 
being  no  proof  that  plaintiff  knew  of  a  usage  of  the  defendant  not 
to  tran8i)ort  freight  beyond  Gairo. 

IL  At  to  ths  effect  of  the  hill  of  lading : 

The  law  imposes  upon  common  carriers  the  duty  of  carrying  all 
goods  offered  to  them  in  the  usual  course  of  business,  when  they 
have  the  means  transportation  and  the  proper  compensation  is 
tendered. 

But  the  law  does  not  impose  upon  such  carriers  the  duty  of  un- 
dertaking to  transport  goods  beyond  the  termini  of  their  respective 
routes. 

Whenever  liability  for  such  transportation  exists,  it  arises  either 
from  express  contract  or  from  an  implied  agreement  arising  from 
the  acceptance  of  goods  consigned  to  points  beyond  the  termini  of 
their  routes.  As  they  are  originally  under  no  obligation  to  under- 
take to  transport  beyond  the  end  of  their  lines,  it  is  clear  that  they 
may*  by  special  agreement,  stipulate  that  they  shall  not  be  liable 
beyond  such  point  FowUs  v,  Oreat  Western  Railway  Cb.,  16  Eng* 
L.  and  Eq.  531 ;  Pierce  on  Railroad  Law,  458  ;  Detroit  di  Milwaukee 
R.  R,  Co,  V.  Farmers  £  Millers^  Bank  of  Milwaukee^  20  Wis.  12^ 

A  bill  of  lading  possesses  the  dual  character  of  a  receipt,  evideno* 
iug  the  delivery  of  the  goods  to  the  carrier's  possession,  and  a  con- 
tract containing  the  stipulations  under  which  the  transportation  is 
to  be  undertaken.  The  only  reasonable  construction  which  can  be 
placed  upon  the  bill  of  lading  in  this  case  is  that  it  contains  a 
positive  stipulation  that  the  defendant  does  not  agree  to  carry 
beyond  the  terminus  of  its  road.  It  is  not  an  agreement  to  carry 
beyond  such  terminus,  with  a  stipulation  that  it  shall  not  be  liable 
for  injuries  happening  beyond  that  point.  It  concludes  as  follows: 
it  being  understood  that  the  said  Illinois  Central  Railroad  Company 
assumes  no  other  responsibility  as  to  said  property  than  such  as  mag 
be  incurred  on  its  own  road. 

What  are  the  duties  of  a  common  carrier  respecting  goods  placed 
in  its  possession  for  transportation  ?    To  convey  them  safely  and 
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with  reasonable  dispatch  as  far  as  its  agreement  extends,  and  to 
forward  thence  according  to  the  nsnal  coarse  of  business.  Does, 
then,  this  company  undertake  to  carry  to  New  Orleans,  and  at  the 
same  time  stipulate  that  for  a  refusal  to  perform  this  agreement  it 
shall  not  be  responsible?  This  oonstruction  involves  an  inconsist- 
ency. 

The  provisions  of  this  bill  of  lading  are  not  in  oonflict  with 
chapter  113,  Laws  1866,  which  simply  provides  that,  when  the 
duties  of  a  common  carrier  are  undertaken,  the  company  shall  not, 
by  receipt,  rule  or  regulation,  exempt  itself  from  the  full  liabilities 
cf  a  common  carrier,  which,  in  the  absence  of  such  contract,  etc., 
would  exist.  The  effect  of  the  agreement  in  this  case  is  that  the 
defendant  did  not  assume  the  duties  of  a  common  carrier  bejond 
Oairo,  the  southern  terminus  of  its  road.  It  is  clear  to  us  that  if 
this  contract  was  so  accepted  or  acted  upon  by  the  plaintiff  as  to  be 
binding  upon  him,  the  defendant  is  not  liable  for  a  loss  occurring 
beyond  the  limit  of  its  line  of  road. 

III.  As  to  the  effect  of  the  shipper^s  ignorance  of  the  terms  of  the 
Hll  of  lading  by  him  accepted. 

From  the  abstract  it  appears  that  the  conditions  in  this  bill  of 
lading  were  printed  upon  its  face,  and  the  attention  of  the  shipper 
Was  called  thereto  by  the  direction,  "  Read  this  contract^**  printed 
in  italics.  There  is  no  evidence  of  any  fraud,  imposition  or  mistake. 
A  bill  of  lading,  like  a  deed  poll  and  many  other  classes  of  con- 
tracts, is  signed  by  one  party  only,  and  in  such  case  the  evidence 
of  assent  upon  the  part  of  the  other  party  usually  consists  in  bis 
accepting  and  acting  upon  it.  And  the  evidence  of  assent  derived 
from  his  acceptance  of  the  contract  without  objection  is  usually 
conclusive.  In  this  case  the  defendant  tendered  to  the  plaintiff  i 
contract  containing  the  stipulations  and  conditions  under  which 
defendant  was  willing  to  undertake  the  transportation  of  the  goods 
offered,  and  challenged  an  examination  of  its  contents  by  the  first 
sentence  which  would  have  met  the  plaintiff's  eye,  if  he  had  taken 
the  trouble  to  look  at  it.  From  an  acceptance  of  this  paper  without 
protest  or  objection,  the  defendant  had  a  right  to  presume  that 
plaintiff  assented  to  its  terms.  It  would  therefore  operate  as  a 
fraud  to  permit  plaintiff  now  to  say,  ''  I  did  not  read  the  bill  of 
lading,  was  not  aware  of  its  contents,  did  not  know  that  you  under* 
took  to  limit  your  liability  to  Oairo,  and  did  not  assent  that  you 
should  do  so." 
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It  not  appearing  that  any  frand  or  imposition  was  piaoticed,  not 
that  any  nustake  interyened^  the  plaintiff  mnst  be  oonclnnTely 
presumed  to  have  become  aoqnainted  with  its  contents,  and  if  he 
did  not  do  so  the  oonsequenoes  of  his  folly  and  negligence  must  rest 
r  pon  himself.  Oonrts  cannot  undertake  to  reUeve  parties  from  the 
effects  of  such  inattention  and  want  of  care.  If  once  they  should 
enter  this  doubtful  domain,  it  is  impossible  to  foresee  to  what 
lengths  their  interference  might  be  pressed,  or  of  what  limits  it 
would  finally  admit 

These  views  are  abundantly  sustained  by  authority.  For  a  full 
and  masterly  discussion  of  the  question,  see  opinion  of  Oooley,  J., 
McMillan  et  al.  t.  M.  S.  di  N.  L  R.  R.  Co.,  16  Mich.  80,  and  cases 
there  cited ;  also,  KaUman  y.  17,  8.  Bz.  Co.,  3  Kan.  205 ;  How  r. 
New  Jersey  Steam  Nav.  Co.,  11  N.  Y.  491;  Hopkins  ▼.  WescottetaL^ 
7  Am.  Law  Beg.  (N.  S.)  633. 

In  Illinois  it  is  held,  but  contrary,  as  we  believe,  to  the  weight 
of  authority,  that  it  is  a  question  of  fact  whether  a  party  accepting 
a  bill  of  lading  know  of  its  conditions  and  assented  thereto.  Met- 
chants'  Union  Ex.  Co,  v.  Joseph  Schier,  66  lU.  140. 

In  making  the  defendant's  discharge  from  liability,  under  the  bill 
of  lading,  to  depend  upon  the  plaintiff's  knowledge  of  the  contents 
thereof,  and  in  submitting  to  the  jury,  under  the  circumstances  of 
this  case,  the  question  of  such  knowledge,  the  court,  in  our  opinion, 
erred. 

IV.  For  the  reasons  above  stated  there  was  also  error  in  allowing 
the  plaintiff  to  testify  that  he  did  not  accept  the  receipt  with  a 
knowledge  of  the  condition  contained  therein,  nor  with  the  inten- 
tion of  assenting  that  the  defendant  should  not  be  bound  beyond  its 
own  line  of  road. 

V.  But  one  further  question  demands  our  consideration.  In  his 
original  petition  plaintiff  alleges  that  at  the  time  he  shipped  the 
bncon  and  butter,  he  received  therefor  receipts,  and  he  attaches  them 
as  exhibits  to  his  petition.  These  receipts  are  the  same  as  the  bill 
of  lading  set  forth  in  the  preceding  statement  of  facts. 

Afterward  the  plaintiff  filed  a  substituted  petition,  in  which  he 
states  that  he  withdraws  all  pleadings  before  filed.  In  this  he  makes 
no  mention  of  having  received  any  receipts  or  bills  of  lading  at  the 
time  of  shipment  The  defendsjit  asked  the  court  to  instruct  the 
jury  that  ''The  plaintiff  in  his  pleadings  admits  that,  at  the  time 
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the  goods  mentioned  in  his  petition  were  deliyored  to  defendant,  h» 
reoeiyed  from  said  defendant  bills  of  lading  or  reoeipts  therefor." 

The  court  refused  to  give  this  instniction,  and  such  refusal  is 
assigned  as  error.  In  our  opinion  the  instmotion  should  have  been 
given.  Although  the  plaintiff  stated  in  his  substituted  petition 
that  he  withdrew  all  pleadings  before  filec^  yet  this  did  not  operate 
to  withdraw  from  the  files  the  original  petition.  Bot.,  §  2983.  It 
ceased  to  tender  any  issue  to  which  defendant  was  called  upon  to 
respond,  or  which  plaintiff  might  make  the  foundation  of  his  claim. 
Yet  it  remained  a  part  of  the  record  in  the  case,  containing  a  dis* 
tinct  and  solemn  admission  of  a  fact 

And  in  the  absence  of  any  showing  that  this  admission  was  made 

improvidentiy  or  through  mistake,  it  must  be  taken  as  oonclusiYe* 

1  OieenL  on  Ey.,  §§  205,  206. 

JudgmmU 


POWKHUBK  OouKTY  Y.  DBionsov,  appeOaiil 

(86low%  MU 
Mortgage^ for edoture  far  matiUlmmL 

An  action  wu  broaght  to  recover  interest  due  and  nnpaid  upon  a  contract  iat 
the  nature  of  a  mortga^,  in  which  a  judgment  and  decree  of  forecioeure  waa 
rendered,  and  th'j  property  sold.  Beld^  that  a  second  action,  to  foreclose  and 
sell  the  property  for  the  balance  due  on  the  contract,  could  not  be  main- 
tained. 

Forecloeure  for  an  installment  due  before  the  principal  amouni,  and  a  sale  of 
the  property  thereunder,  exhausts  the  remedy  of  the  creditor  in  this  respect, 
and  passes  a  clear  and  absolute  title  to  the  purchaser. 

AonoN  to  foreclose  a  school-fund  contract,  which  was  as  follows: 
'^  Contract  made  and  entered  into  between  Wm.  H.  Barnes  as 
school  fund  commissioner  for  the  county  of  Poweshiek,  Iowa,  and 
Samuel  M.  Dennison,  witnesseth,  that  the  said  school  fund  com- 
missioner has  bargained  and  sold,  and  by  these  presents  does  bar- 
gain and  sell  to  the  said  Dennison,  the  following  described  land, 
being  a  portion  of  section  numered  sixteen  granted  to  the  State  for 
the  use  of  the  schools  by  an  act  of  congress,  via.  :  the  south-east 
one-fourth  of  section  16,  in  township  81,  range  10.  The  price 
Vol.  XI V.  —  6C 
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agreed  upon  tl^o  per  acre,  amounting  to  $300  ;  the  one-fourth  of 
which,  $75,  has  been  paid  in  cash,  and  the  balance,  t2S5,  aecnied 
by  a  promissory  note  of  even  date  herewith,  payable  on  or  before 
ten  years  from  date,  bearing  interest  at  ten  per  cent  per  annum, 
payable  annually  on  the  1st  of  January.  Now  if  the  said  Dennison 
shall  pay  or  cause  to  be  paid  the  interest  on  said  note  as  the  same 
becomes  duo,  and  the  principal,  within  the  time  specified,  then 
he  will  be  entitled  to  receive  from  the  governor  of  Iowa  a  patent 
for  the  land  herein  described.  In  case  of  a  failure  to  make  any 
of  the  payments  afoi'esaid,  punctually  as  stipulated,  all  previous 
payments  shall  be  considered  forfeited,  and  the  land  be  subject  to 
sale  by  the  school  fund  commissioner,  or  the  payment  of  the  money 
enforced  according  to  law,  at  the  option  of  said  commissioner." 

It  was  alleged  in  the  petition  that  subsequently  to  the  execution 
of  the  contract,  the  interest  on  the  note  becoming  due  and  delin- 
quent, ''suit  was  commenced  upon  the  note  and  contract,  and  at 
the  December  term,  1862,  of  the  district  court  of  said  county,  a 
judgment  was  rendered  for  the  interest  then  due  and  unpaid, 
amounting  to  $60^j^,  and  a  decree  of  foreclosure  entered,  directing 
the  sale  of  the  said  land  for  the  purpose  of  satisfying  the  judgment 
That,  afterward,  a  special  execution  was  issued,  and  the  land  levied 
upon  and  sold,  for  the  sum  of  $99.18,  more  than  suflBcient  to  sat- 
isfy the  judgment  and  costs,  which  was  applied  upon  the  principal 
of  the  note,  leaving  an  unpaid  balance  of  the  principal  of  $125.82; 
that  no  patent  or  conveyance  has  ever  been  made  by  the  State  to 
the  purcliaser  at  the  sheriff's  sale,  who  has  conveyed  to  some  of  the 
defendants  who  now  claim  the  land.'' 

A  judgment  for  the  balance  of  principal  and  interest  due  on  the 
note,  and  a  decree  of  foreclosure  directing  the  sale  of  the  land  in 
satisfaction  thereof,  is  prayed. 

The  defendants,  claiming  the  land  through  the  purchaser  at  the 
sheriff's  sale,  demurred  to  the  petition,  which  being  overruled  thej 
appeal. 

Seevers  &  Cutis  and  W.  R.  Leiais,  for  appellants. 

Ballard  £  Hall,  for  appellee. 

Miller,  J.  The  only  question  raised  by  the  demurrer,  and  pre- 
sented in  argument,  is  whether  a  former  action  having  been  brought 
upon  the  note  and  contract  for  interest  due  and  ujpaid,  in  which  a 
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judgment  and  decree  and  forecloeare  was  rendered,  upon  which  a 
special  ezecntion  was  issued  and  the  land  sold  thereunder,  a  second 
action,  to  foreclose  and  sell  the  land  for  the  balance  due  on  the 
note,  can  be  maintained? 

At  the  time  of  making  this  contract  the  school  fund  commissioner 
of  the  county  was  authorized  by  law  to  sell  these  lands  (§§  1044, 
1048,  of  the  Code  of  1851),  and  the  contract  aboye  set  out  is  in 
compliance  with  the  requirements  of  the  law.  Code  of  1851,  §§ 
1048,  1050,  1052.  The  last  section  (1052)  provided  that  ''if  any 
person  fail  to  pay  the  interest  due  on  any  contract,  as  hereinbefore 
mentioned,  it  shall  be  lawful  for  the  school  fund  commissioner,  in 
his  discretion,  either  to  consider  the  contract  as  forfeited  and  pro- 
oeed  to  sell  the  land  anew  upon  the  terms  prescribed  in  the  fifth 
section  of  this  act,  or  to  collect  the  same  by  suit.  This  provision 
being  also  embodied  in  the  contract,  there  can  be  no  doubt  that  this 
option  could  be  lawfully  exercised  by  the  school  fund  commissioner 
or  by  his  legal  successor.  Nor  can  there  be  any  doubt  that  the 
statute,  in  authorizing  suit  to  be  brought  to  collect  the  interest  due 
and  unpaid,  intended  thereby  to  authorize  the  bringing  of  any 
appropriate  and  proper  action  for  that  purpose  which  might  be 
t>-ought  by  an  individual  under  like  circumstances  ;  and  if  there 
wai»  a  choice  of  remedies,  that  the  school  fund  commissioner  had 
the  same  right  of  choice  as  a  private  peAon.  Upon  a  default  in 
payment  of  interest,  an  action  at  law  could  have  been  maintained 
therefor.  Or  by  the  statute  in  force  when  this  contract  was  exe- 
cuted, a  vendor  of  real  property,  when  any  part  of  the  purchase- 
money  was  due  and  unpaid,  might  bring  an  action  ''  to  compel  the 
purchaser  to  perform  his  contract,  or  to  foreclose  and  sell  his  inter- 
est in  the  property.*'  And  in  such  cases,  for  the  purpose  of  the 
foreclosure,  the  vendee  is  treated  as  a  mortgagor  of  the  property 
purchased,  and  his  rights  foreclosed  in  a  similar  manner.  Code  of 
1851,  §§  2094,  2095.  At  the  time  of  the  former  foreclosure  such 
was,  and  still  is,  the  law.     Rev.  of  1860,  §§  3671,  3672. 

It  has  been  held  by  this  court  that  it  was  the  design  of  these 
provisions  of  the  statute  to  place  the  vendor  and  vendee  of  real 
estate  in  the  same  position,  so  fai*  as  related  to  the  remedy,  and  the 
mortgagor  and  mortgagee  in  cases  of  express  mortgages.  Pierson 
v.  Davidy  1  Iowa,  23;  Blair  £  Co.  v.  Marsh,  8  id.  144;  E&rshey  v. 
Hershey,  18  id.  24.  This  last  case  further  holds  that  the  vendof 
may,  at  his  election,  either  proceed  at  law  to  recover  the  purchasG< 
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monejy  or  any  unpaid  installment  theieof,  or  treat  the  vendee  as  » 
mortgagor^  and  foreclose,  as  in  the  case  of  an  actual  mortgage. 

What,  then,  is  the  effect  of  a  foreclosure  and  sale  of  the  land  for 
an  unpaid  installment  of  the  purchase-money,  or  for  interest  due^ 
prior  to  the  maturity  of  the  principal? 

In  the  case  of  express  mortgages  the  doctrine  is  well  established 
that  a  sale  of  the  mortgaged  premises,  in  pursuance  of  a  decree  of 
foreclosure,  passes  to  the  purchaser  at  such  sale  all  the  title  and 
interest  of  both  mortgagor  and  mortgagee  in  and  to  the  property 
sold.  Lansing  v.  Ooelett,  9  Cow.  346;  Holden  t.  Sacketty  12  Abb. 
Pr.  473;  West  Branch  Bank  v.  Chester,  1  Jones  (11  Penn.  St),  282 
Pierce  v.  Potter,  7  Watts,  477;  Berger  v.  Heister,  6  id.  214;  McCatt 
V.  Lennox,  9  Serg.  &  Rawle,  302;  Packer  v.  Rochester  <§  S.  R.  R.  Go.^ 
17  N.  Y.  287;  Tollman  v.  Ely,  6  Wis.  244;  Hodson  t.  Treat,  7  id. 
263;  Ritger  v.  Parker,  8  Gush.  146;  Brman  v.  7)^ler,  8  Gray,  135; 
Stark  V.  Mercer,  3  How.  (Miss.)  377;  Marston  v.  Marston,  45  Me. 
412;  Hayes  v.  WelU^igton,  26  id.  458;  Carter  v.  Walker,  2  Ohio  St 
339.  See,  also,  Kelly  v.  Payne,  18  Ala.  371;  Bradford  v.  Harper, 
85  id.  337;  Olotoer  y.  Rawlings  et  al.,  9  Smedes  ft  Marsh.  122;  Hope 
V.  Booth,  1  Bam.  ft  Adolph,  498;  Hobby  v.  Pemberten,  Dudley 
(Ga.),  212. 

In  Horhack  v.  Riley,  7  Penn.  St  81,  it  was  held  that  a  vendor  of 
land  under  articles  to  convey,  selling  the  land  on  execution  upon  a 
judgment  for  the  unpaid  purchase-money,  passes  both  the  estate  of 
his  vendee  and  his  own  legal  title  discharged  of  the  lien  of  the  pur- 
chase-money. In  Amory  v.  Riley  et  al.,  9  Ind.  490,  it  was  held 
that  where  the  vendor  of  real  estate  retains  the  legal  title,  it  must 
be  intended  that  he  holds  it  as  a  security  for  the  unpaid  purchase- 
money,  that  all  the  incidents  of  a  mortgage,  so  far  as  the  lien  is 
concerned,  attach  to  the  contract  of  sale;  and  that  upon  a  sheriff's 
sale  on  foreclosure  the  title  of  the  vendor  passed  to  the  sheriff's 
vendee,  on  the  principle  that  the  effect  of  a  sale  under  a  mortgage 
is  to  vest  an  absolute  title  in  the  purchaser. 

In  Codwise  v.  Taylor,  4  Sneed  (Ky.),  it  was  held  that  where  the 
vendor  of  land  enforced  his  lien  for  that  part  of  the  purchase* 
money,  which  is  due,  there  being  a  part  that  is  not  due,  he  thereby 
exhausts  his  lien  as  to  the  latter. 

These  cases  establish  the  doctrine  that  the  effect  of  a  judicial  sale, 
on  foreclosure  of  a  vendor's  lien  for  the  purchase-money,  is  the 
same  as  a  sale  on  the  foreclosure  of  an  express  mortgage;  that  is  to 
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iUkj:  the  parchaser  at  snoh  sale  takes  an  absolute  title  to  the  premi- 
ses sold,  aad  further,  that  this  result  follows  where  the  whole  of  the 
premises,  upon  whioh  the  purchase-money  was  a  lien,  has  been  sold 
for  an  installment  due,  although  there  may  be  other  installments 
not  yet  due.  It  has  also  been  held  that  a  sheriffs  sale  of  mortgaged 
premises  upon  a  judgment  obtained  for  the  interest  due  upon  a 
mortgage  debt,  wUoh  was  payable  infuturo,  effects  a  yirtual  fore- 
closure of  the  mortgage,  extinguishes  the  equity  of  redemption  in 
the  mortgagor,  transfers  to  the  purchaser  the  legal  estate  still  in 
him,  and  divests  the  lien  of  the  mortgage.  West  Branch  Bank  ?. 
Chester,  eupra. 

That  it  might  be  competent  under  a  oontraot  like  the  one  in  this 
case  for  the  courts,  in  a  foreclosure  suit  for  an  installment  of  inter- 
•est  due,  to  decree  a  sale  of  the  purchaser's  interest  only,  subject  to 
the  lien  for  the  principal  and  interest  not  yet  due,  is  perhaps  true; 
in  which  case  the  purchaser  would  take  the  land  under  the  terms  of 
the  decree  and  sale,  subject  to  such  further  lien.  See  Cox  y,  Whee^ 
ler,  7  Paige,  248.  But  in  this  case  the  decree  of  foreclosure,  as 
stated  in  the  petition,  was  general,  '^  directing  a  sale  of  the  land 
for  the  purpose  of  satisfying  the  judgment ''  rendered  for  the  intci- 
est  nnpaid,  and  under  this  decree  ^'tho  land  was  sold,"  without 
h'mitation,  condition  or  reservation.  The  purchaser  at  the  shoriff^d 
sale,  therefore,  under  the  established  doctrine  above  discussed,  took 
ihe  land  discharged  of  the  lien  for  the  balance  of  the  purchase- 
money  remaining  unpaid  after  the  application  of  the  proceeds  of 
ihe  sale.    The  demurrer  should  have  been  sustained. 

MevereetL 


Orayxs  v.  Osaysbl 

(86  lowm,  nOi) 
JMmenif'^maifbs  gnmied  y9h0rsdi9ere$i$nee  eeftgkL 

Jl.  ooori  of  eqaitj  has  juriadietion  of  a  snit  for  alimonj  alone,  and  wiU  giaal 
the  same  in  a  proper  case,  though  no  divoree  or  other  relief  le  aooght 

AonoN  for  alimony.     The  plaintiff  alleges  that  she  and  the 
defendant  were  dulv  married  on  the  28th  Jay  of  May,  1867,  in  the 
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State  of  New  York;  that  she  then  had  property  worth  $138,  which 
defendant  converted  to  his  own  use;  that  they  at  once  remoTed  to 
the  State  of  Wisconsin,  where  they  lived  together  till  May,  1869; 
that  she  then,  at  the  defendant's  request,  returned  to  her  friends  in 
New  York,  where  she  has  ever  since  remained;  that  as  the  fruit  of 
the  said  marriage,  she  had  then  bom  a  daughter,  now  aged  about 
two  years.  That  immediately  after  plaintiff  left  for  New  York,, 
the  defendant  was  guilty  of  adultery  with  one  Augusta,  and  had 
continued  ever  since  to  live  in  adulterous  intercourse  with  her;  that 
the  defendant  is  worth  $6,000,  and  has  failed  to  support  the  plain* 
tiff  or  their  child,  and  that  both  are  in  destitute  circumstances;  that 
it  costs  $50  per  month  to  support  them,  and  she  asks  an  allowance 
and  judgment  for  that  amount  from  May  11,  1869,  to  date,  and 
for  $300  to  pay  attorney's  fees,  etc. 

The  defendant  denies  the  several  allegations  of  the  petition, 
except  the  marriage,  the  living  together,  and  plaintiff's  return  to 
New  York,  and  avers  that  he  has  not  sufficient  knowledge  to  form 
a  belief  whether  the  child  is  the  fruit  of  the  marriage.  And  he 
also  sets  up  that,  in  March,  1871,  he  obtained  a  divorce  from  plain- 
tiff in  the  District  Court  of  Polk  county,  and  set  out  a  copy  of  the 
decree. 

The  plaintiff  by  reply  averred  that  the  decree  was  obtained  by 
fraud,  and  that  the  court  had  no  jurisdiction  of  the  parties,  either 
by  residence  or  notice. 

On  the  6th  day  of  March,  1872,  the  cause  was  tried  to  the  court, 
who  found  that  the  parties  were  lawfully  married,  March  28,1867,  and 
lived  together  in  Dodge  county,  Wisconsin,  until  the  11th  day  of 
May,  1869,  and  that  the  child,  Lydia  S.,  was  the  fruit  of  the  mar- 
riage; that,  on  the  day  last  named,  the  defendant,  without  cause, 
deserted  the  plaintiff  and  came  to  Story  county,  Iowa,  and  has 
ever  since  lived  in  open  adultery  with  an  abandoned  woman,  and 
has  failed  and  refused  to  provide  for  either  his  wife  or  child,  or 
furnish  them  any  means  of  support  It  also  appears  that  the 
defendant  never  resided  in  Polk  county,  where  he  obtained  a  decree 
for  divorce;  that  the  cause  assigned  for  it  was  false  and 'fraudulent, 
and  there  is  nothing  to  show  that  any  notice  whatever  was  ever  given 
to,  or  served  upon  the  wife,  the  defendant  in  that  action. 

The  District  Court  thereupon  rendered  a  judgment  for  the  plain« 
tiff,  for  $850  for  past  support,  and  $150  to  pay  attorneys,  and  also 
ordered  that  defendant  pay  to  plaintiff  $25  per  month,  commeno* 
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ing  March  11, 1873,  payable  semi-annually,  for  the  alimony  or  sup- 
port  of  the  plaintiff  and  her  child,  during  her  life,  or  so  long  as 
the  bonds  of  matrimony  exist,  and  made  the  same  a  lion  upon  the 
defendant's  real  estate,  describing  it. 
The  defendant  appealed. 

Jkma  d  Battiett,  for  appellant 

/•  &  Frostier  and  John  A.  JUeOatt,  tat  appellea 

OoLB,  J.  The  main  question  involTcd  in  this  oontrovorsy  is^ 
whether  a  court  of  equity  has  the  authority  or  jurisdiction  to 
entertain  an  action  brought  for  alimony  alone,  and  to  grant  such 
alimony  where  no  diyorce  or  other  relief  is  sought  P 

It  is  true,  beyond  contro?ersy,  that  the  great  weight  and  num* 
ber  of  the  English  authorities  deny  such  jurisdiction.  And  it  is, 
perhaps,  also  true  that  the  number  aind  possibly  the  preponderance 
of  the  American  authorities  arc  in  accord  with  the  English.  But 
there  are  well-considered  cases  and  authorities  of  great  weight 
which  affirm  the  jurisdiction.  Judge  Story  says,  of  these  latter, 
that  **  there  is  so  much  good  sense  and  reason  in  the  doctrine  that 
It  might  be  wished  it  were  generally  adopted.''  2  Story's  £q.  Jur., 
§  1423  a. 

In  England,  formerly,  the  jurisdiction  respecting  alimony  was 
exercised  by  the  ecclesiastical  courts,  and  the  nature  and  purposes 
of  those  courts  were  foreign  to  that  of  grunting  mere  pecuniary 
aid  or  relief.  Such  relief  could  only  bo  granted  there  as  an  inci* 
dent  to  other  relief  connected  with  the  s])eciai  matters  within  the 
oognizance  of  those  tribunals.  And  hence  alimony  was  not  granted 
except  in  cases  where  a  divorce  cither  of  a  vinculo  or  a  ni&nsa  ei 
thoro  was  first  sought  for  and  obtained,  and  then  it  was  granted  as 
an  incident  and  necessary  in  order  to  complete  relief  in  respect  of 
the  principal  matter  of  divorce,  over  which  those  courts  had 
primary  and  plenary  jurisdiction.  It  was  very  natural,  theretofore, 
that  when  courts  of  equity  came  to  exercise  jurisdiction  in  divoroe 
cases  they  should  feel  bound  by  the  precedents,  in  such  matters, 
which  had  been  established  by  the  ecclesiastical  courts  theretofore 
exercising  that  same  jurisdiction.  And  this  too  seems  to  have 
been  done  without  any  consideration  of  the  fact  that  the  inherent 
powers  of  the  two  courts  were  essentially  different     And  it  wai 
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equally  natnral  that  our  American  courta,  exercising  the  Eng- 
liah  chancery  jurisdiction^  should  look  to  and  follow  the  prece- 
dents established  by  like  courts  in  the  mother  country.  In  this 
iray  it  is  possible  to  account  for  the  original  current  of  authority, 
as  above  stated,  and  which  we  regard  as  contrary  to  the  better  rea- 
son and  to  principle. 

That  a  husband  is  bound,  both  in  law  and  equity,  for  the 
support  and  maintenance  of  his  wife  is  a  proposition  hitherto 
4Uid  now  undisputed.  If  by  his  conduct  he  makes  it  unsafe,  or  by 
-entertaining  others  there  he  makes  it  immoral  for  her  to  remain  at 
his  home,  she  may  leave  it  and  him  and  carry  with  her  his  credit 
for  her  maintenance  elsewhere.  So  that,  in  such  case,  a  victualler, 
4k  merchant,  a  dressmaker,  a  milliner,  a  shoemaker,  a  laundress,  a 
physician,  a  lawyer,  or  any  dealer  in  the  necessaries  of  life  may  sev- 
«ir^y  supply  the  wife  with  the  articles  needful  and  proper  in  her 
situation,  and  may  respectively  maintain  their  actions  against  the 
husband  for  their  value.  This  remedy  the  law  affords.  But  this 
involves  multiplicity  of  suits;  and  besides,  the  remedy  is  by  no 
means  adequate.  The  wife  may  find  itdifBcult,  if  not  impossible, 
to  obtain  a  continuous  support  in  this  way,  since  such  dealers  and 
professional  men  would  be  unwilling  to  supply  their  articles  or  ser- 
vices, if  thus  compelled  to  resort  to  litigation  in  order  to  secure  their 
;pay.  Here  then  is  a  plain  legal  duty  of  the  husband  for  the  viola- 
tion of  which  no  adequate  remedy,  even  with  a  multiplicity  of 
suits,  can  be  had,  except  in  a  court  of  equity.  Upon  the  ground 
of  avoiding  a  multiplicity  of  suits,  or  on  the  ground  that  no  ade- 
quate remedy  can  be  had  at  law,  a  court  of  equity  may  properly  base 
its  jurisdiction  in  such  oases. 

And,  under  our  law,  wo  do  not  see,  since  the  husband  owes  this 
•obligation  of  maintenance  to  the  wife,  as  well  as  to  the  public,  why 
she  may  not,  independent  of  any  other  ground,  maintain  this  action 
against  him.  For  it  was  held  by  this  court,  in  Jon$8  v.  Jones,  19 
Iowa,  236,  that  a  wife  who  has  abandoned  her  husband  for  cause, 
•or  been  by  him  driven  from  his  home  without  cause,  may  maintain 
im  action  of  replevin  against  him  in  her  own  name,  to  recover  a 
bureau,  table  and  other  articles  of  household  furniture,  owned  by 
her  at  the  time  of  the  marriage,  and  taken  by  her  into  the  ftunily 
and  there  used  for  eight  years  or  more  during  their  oo-habitation. 
This  case  establishes  the  right  of  the  wife  under  our  law  to  main- 
^n  an  action  in  her  own  name  against  her  husband  for  theenforoo- 
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ment  of  her  proper  rights.  The  question  here  involved  has  never 
been  bcf ore,  or  decided  by,  this  court.  In  one  or  mora  cases  the 
common-law  rule  denying  the  right  of  the  wife  to  maintain  such 
An  action  has  been  referred  to,  or  stated  in  argument;  as  in  CfHagan 
y«  O'HagaUy  4  Iowa,  509  {u  e,  516,  517);  McMullen  v.  McMullen, 
10  id.  412.  Of  oourse  it  is  necessary  that  she  shall  establish  not 
only  the  fact  of  separation,  but  also  that  such  fact  rightfully  and 
properly  exists,  by  reason  of  the  wrongful  conduct  of  the  husband, 
and  without  fault  on  her  part,  this  wrongful  conduct  of  the  husband 
may  be  such  as  would  (as  in  this  case)  form  a  sufficient  ground  for 
her  divorce;  yet  an  affectionate,  devoted  and  hopeful  wife  may  still 
not  desire  a  divorce,  by  reason  of  her  belief  that  she  may  reclaim 
him,  and  make  him  worthy  of  her  love,  notwithstanding  his  falL 
But,  during  the  period  of  her  forbearanoe  and  efforts  at  reclamation, 
•be  is  entitled  to  and  must  have  her  maintenance.  It  seems  to  us, 
that  upon  well-settled  equity  principles,  as  weU  as  upon  considen^ 
tions  of  public  policy,  the  action  may  be  maintained  without  asking 
a  divorce  or  other  relief.  See  Qattand  v.  OcMaiuly  38  OaL  265,  and 
cases  cited. 

Upon  the  facts  proven  in  this  case,  it  is  manifest  that  the  husband 
Qas  been  guilty  of  the  highest  crime  he  could  commit  against  his 
wife  —  that  of  adultery;  and  also,  that  the  wife  is  without  fault 
Her  reputation  is  abundantly  justified.  The  alleged  decree  for 
divorce,  obtained  by  the  husband,  was  without  any  notice  to  tha 
wife,  in  a  county  wherein  neither  party  ever  resided,  and  for  an 
alleged  cause  wholly  fraudulent  and  false;  it  is  therefore  void.  The 
allowance  of  t25  per  month  as  alimony  is  certainly  not  unreasona- 
ble; nor  is  the  allowance  for  an  attorney's  fee  shown  to  be  ezcessivi 
or  improper.  But  in  the  absence  of  all  showing  that  any  obligations 
or  indebtedness  have  been  incurred  by  the  wife,  or  that  any  claims 
are  outstanding  on  account  of  her  maintenance  prior  to  the  com- 
mencement of  this  action,  and  in  view  of  all  the  facts  in- this  case, 
we  are  not  prepared  to  allow  any  thing  for  maintenance  prior  to  th« 
commencement  of  this  suit.  The  judgment  of  the  District  Ooort 
will,  therefore,  be  so  modified  as  to  reject  the  claim  for  past  main- 
ienanoe,  and  make  the  monthly  allowance  begin  with  the  date  ol 
the  sui^  Maroh  20, 1871,  and  in  all  other  respects  will  be 
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8X1X1  T,  UoEmajx,  appeUaol 

01  Iowa,  aw 

Obs  wbo  eaten  into  communication  with  criminals  and  aeeistaihem  in  petpe- 
tzating  a  crime,  wiUioat  any  felonious  intent,  but  solely  for  the  porpoee 
of  discovering  and  makipg  known  their  crimes  and  disclosing  them  for  the 
benefit  of  the  public,  is  not  to  be  regarded  as  an  accomplice,  even  though  he 
be  not  an  ofdcer  of  the  law,  or  charged  with  any  public  duty  to  detect 
offenders. 

Indiotmbnt  of  MoKean  for  grand  larceny  in  stealing  horses. 
Upon  the  trial  he  was  found  guilty  and  sentenced.  The  opinion 
states  the  case. 

«7.  If,  Oomish  and  A.  R.  Anderson^  for  appellant. 

M.  B.  Outts,  aUomey-gen&ralf  for  the  State. 

OoLB,  J.  Upon  the  trial  of  the  defendant  there  were  bat  three  wit> 
nesses  introduced.  The  firsts  Meeks,  testified  that  he  was  told  by 
a  third  person,  whose  name  he  gives,  that  such  person  and  the 
defendant  wanted  him  to  go  into  horse-stealing  business  with  them; 
that  he  agreed  to  do  so,  and  then  told  certain  other  persons  of  it; 
these  persons  said  to  him  to  go  ahead  and  they  would  pay  him  well 
if  he  would  go  on  and  detect  the  men;  he  said  he  was  a  detective 
and  would  do  it.  This  witness  then  states  the  circumstances  of 
the  larceny,  the  defendant  being  present,  and  where  the  horses  were 
sold  by  him,  the  defendant  not  being  present  or  receiving  any  of 
the  proceeds,  except  for  the  saddles,  which  were  his;  a  part  of  the 
proceeds  were  paid  over  to  others  of  the  company.  The  next  wit- 
ness testifies  that  he  was  one  of  the  committee  that  employed  the 
witness  who  had  just  testified,  and  agreed  to  pay  him  well  for  it, 
and  that  the  witness  had  told  them  what  he  would  do,  and  had 
afterward  detailed  the  facts  to  the  committee  just  as  he  had  now 
testified.  The  last  witness  was  the  owner  of  one  of  the  horset 
stolen,  had  missed  him  and  afterward  found  bim  in  Kansas,  just 
as  the  witness  first  testifying  had  told  him. 
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The  court  gave  to  the  jury,  among  other  instmctioaB,  the  follow- 
ing: *^  8th.  If  you  find  from  the  evidence  that  the  witness  Meeks 
went  into  an  arrangement  with  the  defendant  and  others  to  steal 
the  horse  in  question,  and  did  assist  in  taking  said  horse,  whether 
or  not  he  is  an  accomplice  in  the  crime,  if  any  has  been  committed, 
will  depend  whether,  at  the  time  he  took  the  horse,  he  took  it  with 
felonious  intent,  that  is,  with  the  intent  to  appropriate  the  horse  to 
his  own  use  and  to  deprive  the  owner  of  the  use  thereof.  9th.  If 
at  the  time  of  the  taking  he  was  actuated  by,  or  possessed  of,  such 
felonious  intent,  he  is  then  to  be  regarded  as  an  accomplice;  but  on 
the  other  hand,  if  you  are  satisfied  from  the  evidence  that  Meeks 
intended  from  the  beginning  to  act  the  part  of  a  detective  to  ferret 
out  and  make  known  the  crime  and  secret  frauds  of  the  defendant 
and  others,  then  he  is  not  to  be  regarded  as  an  accomplice.  This 
question  of  whether  Meeks  was  an  accomplice  or  a  detective  is 
important,  and  must  be  by  you  determined,  in  view  of  the  next 
instruction  which  I  ahaU  give  you.  It  is  a  question  of  fact  which 
you  are  to  determine  from  the  evidence.  10th.  If  you  find,  un  ler 
the  instructions  given  above,  that  the  witness  Meeks  was  an  accom- 
plice, the  laws  of  this  State  direct  that  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accomplice  alone,  unless  such  testimony 
is  corroborated  by  such  other  testimony  as  shall  tend  to  connect  the 
defendant  with  the  commission  of  the  ofiFense,  and  the  corrobora- 
tion is  not  sufficient  if  it  merely  shows  the  commission  of  the 
offense,  or  the  circumstances  thereof.  But  this  rule  of  evidence 
does  not  apply  if  you  find  that  Meeks  was  not  an  accomplice,  but 
a  detective.'* 

The  precise  point  of  objection  to  these  instructions,  as  we  under- 
stand it»  is,  that  the  court  did  not  instruct  that  the  witness  Meeks 
was  an  accomplice;  as  a  matter  of  law,  whether  he  was  acting  felo- 
niously or  as  a  detective. 

The  authorities  upon  this  question  are  few;  indeed  there  is  but 
one  case  we  have  found  in  which  the  point  was  directly  ruled.  That 
case  is  Itex  v.  Despardy  28  Howell's  St.  Trials,  346  (i. «.,  498).  The 
defendant  was  tried  before  Lord  Ellenbobough,  Baron  Thomson 
and  Justices  La  Blanc  and  Chamber  for  high  treason,  the  trial 
occurred  in  February,  1803  (43  Oeo.  III).  On  the  trial,  one  Thomas 
Windsor  testified  that  he  had  received  from  one  of  the  defendant's 
associates  some  printed  cards,  which  were  received  and  sworn  to  by 
the  adherents  by  reading  the  a&uavit  on  it  and  kissing  it;  that  he 
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had  done  bo,  and  had  delivered  one  to  Mr.  Bownas,  an  army  agents 
from  whom  he  reoei^ed  adTice  as  to  the  oondnot  he  shoald  hold  with 
the  penoDfl  in  the  caDgpnej,  and  that  he  iiollowed  snch  adyioe. 
His  teetimony  was  yeiy  important  and  fnlL  Mr.  Bownas  testifled 
that  he  received  the  card  from  Windsor,  and  gare  him  advice  and 
directions  how  to  aoi  After  the  testimony  was  closed  and  the 
argnments  of  counsel  c<mclnded9  Lord  ELLBiTBOEOUGHy  in  the 
course  of  a  most  elaborate  and  extended  '^snmming  np/'  and  just 
after  speaking  of  accomplices,  need  the  following  language:  ''Bat 
there  is  another  class  of  persons  which  cannot  properly  be  considered 
as  coming  within  the  description^  or  as  partaking  of  the  criminal 
contamination  of  accomplices;  I  mean  persons  entering  into  oom- 
mnnication  with  the  conspirators,  with  an  original  purpose  of  dis- 
covering their  secret  designs,  and  disclosing  them  for  the  benefit  of 
the  public  The  existence  of  such  original  purpose  on  their  part  is 
best  evinced  by  a  conduct  which  precludes  them  from  ever  wavering 
in,  or  swerving  from,  the  discharge  of  their  duty,  if  they  might  other- 
wise be  disposed  so  to  do;  as  in  the  case  of  Windsor,  who  bound 
himself  to  his  duty  by  an  early  communication  to  Bownas,  and 
received  from  him  directions  as  to  the  steps  which  he  should  after- 
ward pursue,  if  he  entered  into  and  continued  in  the  apparent  prose- 
cution  of  the  purposes  of  the  conspiracy ;  with  this  view  and  object 
he  is  not  an  accomplice,  although,  perhaps,  a  great  degree  of  objeo- 
tion  or  disfavor  may  attach  to  him  on  other  grounds,  for  certainly 
no  person  of  very  delicate  feelings  (however  necessary  it  may  be  in 
some  cases)  would  choose  to  go  on  from  day  to  day,  apparently  for- 
warding the  purposes  of  a  conspiracy,  in  order  that  he  might  after- 
ward disclose  it  and  bring  the  parties  concerned  in  it  to  justioe; 
but  still,  whatever  may  be  the  merit  or  demerit  of  this  species  of 
conduct  on  other  grounds,  it  is  not,  taking  the  fact  as  Windsor  has 
stated  it,  the  case  of  an  accomplice." 

In  the  text-books  on  evidence,  we  find  either  literal  extracts  from 
this  chaise  of  Lord  Ellenbobough,  as  in  vol.  1,  Phil,  on  Ev.,  §  3, 
ch.  6,  p.  118  (vol.  3,  4th  Am.  ed.,  1859);  or  a  statement  of  the  rule 
in  substantially  his  language,  as  in  vol.  1,  G-reenl.  on  Ev.,  §  383. 
The  case  of  Rex  v.  Despard  is  the  case  referred  to  by  all  text-wrilers. 
In  the  case  of  CwniHonwealth  v.  Dayming,  4  Gray,  29,  which  was  s 
prosecution  for  the  unlawful  sale  of  intoxicating  liquor,  and  where 
the  witness  testified  to  facts  constituting  the  offense,  and  that  he 
bonght  the  liquor  for  the  express  purpose  of  prosecuting   tha 
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clefendant  for  the  sale,  the  defendant  asked  the  court  to  instmot 
the  jury,  as  matter  of  law^  '*  that  a  witnesB  who  would  oome  into 
oourt  and  testify  that  he  had  purchased  and  procured  another  per 
son  to  commit  a  crime,  for  the  purpose  of  prosecuting  the  person 
so  hired  and  procured  to  offend,  was  not  a  credible  witness,  and 
the  jury  ought-  not  to  found  a  conviction  upon  such  testimony.'' 
This  was  refused,  and  the  court  instructed  that  ^'  it  would  be  com- 
petent for  them  to  convict  the  defendant  upon  this  testimony  if 
they  believed  it  to  be  true,  and  if  they  further  believed  that  the 
allegations  of  the  complaint  had  been  proved  beyond  a  reasonable 
doubt;  that  it  sometimes  became  necessary,  in  order  to  detect 
offenders,  to  match  cunn:ng  with  cunning,  and  accomplish  by  arti- 
fice what  could  not  otherwise  be  consummated;  and  mentioned  as 
familiar  examples  the  efforts  made  to  detect  horse  thieves,  counter- 
feiters, incendiaries,  and  the  like."  The  defendant  was  found 
guilty,  and  on  appeal  the  Supreme  Court  held  that  *^  the  witness  was 
not  an  accomplice."  This  point  was  settled  in  Commonwealth  Y.Wih 
Hardy  22  Pick.  476.  The  comments  of  the  presiding  judge  upon 
the  weight  to  be  given  to  testimony  are  not  matter  of  legal  excep- 
tions. But  we  do  not  wish  to  be  understood  as  expressing  any  con- 
currence with  the  remarks  of  the  presiding  judge.  We  think  he 
might  well  have  instructed  the  jury  that  such  testimony  was  to  be 
received  with  the  greatest  caution  and  distrust 

In  the  case  under  consideration,  the  persons  to  whom  the  witness 
made  the  communications  of  his  purpose  to  act  the  detective  were 
not  officers  of  law,  or  charged  with  any  public  duty  to  detect  offend- 
ers. In  this  respect  the  case  differs  from  Rex  v.  Despardy  supra. 
But  this  difference,  perhaps,  under  our  form  of  government  and 
reffime,  would  not  be  sufficient  to  defeat  the  application  of  the  rule. 
The  court  left  the  credibility  of  the  witness  and  the  weight  to  be 
given  to  his  testimony  entirely  to  the  consideration  of  the  jury. 
Of  these  they  were  the  proper  judges.  We  do  not  see  how  we  can 
interfere  with  the  action  of  either  the  court  or  jury. 

After  the  jury  returned  their  verdict,  a  motion  was  made  to  set 
it  aside,  on  the  ground  that,  after  the  jury  retired  to  their  room, 
one  of  their  number  separated  himself  and  went  to  a  saloon  and 
bought  intoxicating  liquor,  and  took  it  to  the  jury  room,  where  he 
and  others  drank  of  it.  The  affidavits  of  five  witnesses  were  pro- 
duced that,  as  they  severally  believed,  they  saw  the  juror  go  f^tei 
the  liquor.     One  juror,  and  the  bailiff  in  charge  of  the  jury,  flk 
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affidavits  positively  denying  any  separation  of  the  juror  from  the 
others^  and  also  denying  as  positively  that  any  intoxicating  liquor 
was  dranky  or  in  the  jury  room.  These  are  all  the  affidavits. 
The  affidavit  of  the  alleged  absenting  juror  was  not  taken.  These 
affidavits  present  a  question  of  fact,  upon  which  the  court  below 
found  against  the  defendant.  We  cannot  properly  interfere  with 
that  finding;  if  it  is  not  in  accord  with  the  weight  of  the  testimony 
contained,  in  the  affidavits,  it  surely  is  not  so  manifestly  againat  it 
as  to  joatify  our  reversal. 

Affirmed. 


Oaret  v.  Bauohn. 

(8S  Iowa,  610.) 
WQl — mocation  —  repitblieation,  emdenes  of. 

A  will  waa  revoked  by  the  sabfieqaeiit  birth  of  a  child.    ITM,  that  repabliea 

tion  oould  not  be  proved  by  parol  evidence. 

Action  to  recover  possession  of  a  lot  of  laud  iu  Council  BIufEa 

The  defendant  claims  that  he  owns  the  said  lot  iu  fee-simple. 
The  respective  titles  of  the  parties  arc  derived  as  follows  : 

On  the  2d  of  June,  1849,  Stephen  T.  Carey  duly  executed  his 
will,  bequeathing  all  his  estate,  both  real  and  personal,  to  his  wife 
Martha  E.  Cary.  Afterward  he  became  the  owner  of  the  lot  in  con- 
troversy.  The  plaintiff,  Ida  P.  Garcy,  is  the  only  child  of  Stephen 
and  Martha  E.  Carey,  and  was  bom  after  the  execution  of  the  will, 
to  wit,  March  25,  1851.  Stephen  T.  Carey  died  at  Council  BlufiFs 
on  the  10th  day  of  March,  1855.  Afterward,  his  widow,  Martha 
E.,  intermarried  with  Cornelius  Eubank,  and  they  conveyed  the 
property  in  dispute  to  Asenath  Street,  under  whom  the  defendant 
claims  title  to  the  property. 

The  plaintiff  claims  it  as  the  heir  of  Stephen  T.  Carey.  The 
defendant  introduced,  as  a  witness.  Dr.  P.  J.  McMahon,  who, 
against  the  objection  of  plaintiff,  was  permitted  to  testify  substan 
tially  as  follows : 

'^  About  ten  days  or  two  weeks  before  the  death  of  Stephen  T. 
Oarej,  I  had  a  conversation  with  him  in  the  presence  of  iiis  wife 
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and  daughter.  I  informed  him  that  death  was  imminent,  and  sug- 
gested the  propriety  of  his  making  a  will,  inasmuch  as  he  had  consid- 
erable property.  He  said  he  had  made  a  will  before  he  left  Indiana, 
willing  all  his  property  to  his  wife.  I  then  suggested  that  his  wife 
was  young,  and  that  he  had  better  make  some  provision  for  his 
child.  He  said  the  child  was  also  his  wife's,  and  that  she  would 
provide  for  it,  and  that  he  would  leave  it  as  he  had  left  it  by  his 
will  that  he  had  made  in  Indiana. 

The  testimony  of  Cornelius  Voorhis  was  also  introduced  substan- 
tially to  the  same  effect. 

The  plaintiff  objected  to  all  of  this  testimony  as  incompetent, 
and  that  the  republishment  of  a  will  cannot  be  shown  by  parol, 
which  objection  the  court  overruled,  and  the  plaintiff  excepted. 

The  plaintiff  asked  the  couii;  to  instruct  the  jury  that  ''a  will 
cannot  be  republished  by  oral  declarations  of  the  testator,  and  a 
republication  of  it  cannot  be  established  by  parol."  The  court 
refused  to  give  this  instruction,  and  submitted  to  the  jury  the 
question  whether  a  republication  was  shown  by  the  evidence. 

The  jury  returned  a  verdict  for  defendant.     Plaintiff  appeals. 

Robert  Percivaiy  for  appellant.' 
R088  dk  Daileyy  for  appellee. 

Day,  J.  Numerous  errors  have  been  assigned  and  argued,  but 
one  only  requires  consideration  from  us. 

It  is  conceded  here,  and  was  upon  the  trial  below,  that 'the  birth 
of  Ida  P.  Oarey,  the  plaintiff,  worked  an  implied  revocation  of  the 
will  of  Stephen  T.  Oarey,  previously  executed.  McCullen  v.  McKen' 
tisy  26  Iowa,  511.  The  question  is,  whether  this  revocation,  which 
the  law  implies,  may  be  rebutted,  or  removed  by  proof  of  a  parol 
republication. 

In  Jack  V.  Shoenberger,  22  Penn.  St.,  cited  by  appellee,  the  testa- 
tor made  his  will  in  1828,  with  a  residuary  clause.  The  question 
was,  whether  a  parol  republication  of  the  will  was  effective  to  pass 
to  the  residuary  legatee  property  acquired  after  the  date  of  th« 
execution  of  the  will  It  was  held  that  a  parol  republication  would 
have  that  effect ;  but  the  decision  was  based  upon  the  ground 
that  the  original  publication  might  be  proved  by  parol.  The  court 
used  the  following  language  :  *'  Notwithstanding  the  sixth  section 
of  the  act  of  1705,  republication  of  a  written  will  might,  undex 
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ttiat  act,  be  proved  by  parol,  so  as  to  pass  real  estate  acquired  snb- 
Beqnentlyto  the  date  of  the  will.  Subscribing  witnesses  to  the 
execution  of  the  will  were  not  required,  and  as  publicaium  might  be 
proved  by  parol  so  might  republication,  for  the  rule  was  that  the 
same  solemnities,  but  no  more,  were  required,  to  republish  as  to 
publish  it.  Harvard  v.  Davis,  2  Binn.  415 ;  Jones  v.  Harley^  2 
Whart  103.  And  such  was  the  law  in  England  until  the  sixth 
section  of  the  act  of  29  Charles  II  cut  off  parol  republication,  bnt 
this  statute  was  never  extended  to  Pennsylvania." 

The  case  is  no  authority  for  the  position  of  appellee,  because., 
when  the  will  then  under  consideration  was  executed,  subscribing 
witnesses  to  the  execution  of  a  ^iil  were  not  required  in  Pennsyl- 
vania, whereas  when  the  will  now  under  consideration  was  execu- 
ted, a  will  was  of  no  validity  unless  attested  and  subscribed  in  the 
presence  of  the  testator  by  two  or  more  competent  witnesses.  Bev. 
Stat  of  1849,  p.  667,  §  5.  Besides,  this  opinion  recognizes  the 
doctrine  that  the  same  solemnities  are  requisite  to  the  republication, 
as  to  the  publication,  of  a  will,  which  amounts  to  a  denial  of  the 
right  to  republish  by  parol,  in  all  cases  where  the  publication 
must  be  attested  by  subscribing  witnesses. 

The  case  of  Card  v.  Grinman,  also  cited  by  appellee,  is  one 
respecting  the  evidence  necessary  to  the  revocation  of  a  will,  and 
has  no  reference  to  the  steps  necessary  to  republish  a  will  once 
revoked.  In  this  case  the  heirs  sought  to  prove,  by  parol,  that  the 
testator  declared  the  will  n^  te  be  his  will,  and  ordered  it  to  be 
destroyed;  and  that  the  devisees  named  therein  took  it  out  of  his 
possession  and  induced  him  to  believe  that  they  had  destroyed  it, 
for  the  purpose  of  establishing  it  after  his  death,  contrary  to  his 
mind  and  wilL  Upon  appeal  it  was  held  that  this  evidence  should 
have  been  admitted,  and  a  new  trial  was  granted.  See  Card  v. 
Orinman,  5  Conn.  164.  The  note  of  the  editors  of  American 
Leading  Cases  to  Latoson  v.  Morrison^  2  Am.  Lead.  Cas.  674-676, 
is  also  cited  by  appellee.  In  this  note  it  is  said  that  where  a  will  is 
not  physically  destroyed  it  may  be  restored  by  a  republication,  and 
that  for  this  purpose  any  act  or  expression,  which  showed  an  inten- 
tion to  treat  the  will  as  a  valid  and  subsisting  instrument,  was  suf- 
ficient at  common  law,  and  that  in  the  States  of  this  country  whers 
no  statutory  provision  has  be^i  enacted  upon  the  subject,  the  ques- 
tion of  republication  stands  as  at  common  law.  The  review,  how- 
jiver   of  the  authorities  cited  to  sustain   this  position  shows  that 
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Bomething  more  than  a  mere  parol  declaration  of  Intention  to 
regard  the  will  as  existing  is  regarded  by  most  of  thom  as  ne(;es- 
Bary.  The  editors  say  tiiat  in  Wilier  v.  IfoU,  4  Conn.  *?,  the  sub- 
ject seems  to  have  been  misapprehended,  and  it  was  held  that  a  will 
revoked  by  writing  could  not  be  republished  by  a  mere  Terbal 
declaration.  But  they  say  that  in  Card  v.  Orinman,  5  Conn.  464, 
this  error  was  corrected,  and  Wilier  v.  Moit  virtually  overruled. 
But  Card  v.  Orinnian  only  holds,  as  we  have  before  seen,  that  evi- 
dence of  certain  acts  of  the  testator  and  of  fraudulent  acts  of  the 
devisees  should  have  been  admitted,  for  the  purpose  of  showing  a 
revocation. 

They  also  cite  in  support  of  their  position  Harvard  v.  Davis,  2 
Binn.  406,  and  Jones  v.  Hartley,  2  Whart.  103.  But  they  admit 
that  it  was  asserted  by  Yates,  J.,  in  Harvard  v.  Davis,  and  repeated 
by  Sebgbant,  J.,  in  delivering  the  opinion  of  the  court  in  Jones  v. 
Hartley,  that  the  republication  of  a  will  must  be  attended  by  the 
solemnities  necessary  for  its  original  publication,  and,  in  the  latter 
case,  this  was  held  to  involve  that  both  must  be  proved  by  two  wit- 
nesses. 

The  only  remaining  case  cited  by  the  learned  editors  is  Jackson 

V.  Potter,  9  Johns.  312,  in  which  they  say  the  Supreme  Court  of 

New  York  went  still  further,  and  held  that  the  act  then  in  force  in 

that  State,  which  provided  that  no  will  should  be  revoked  or  altered, 

nnless  in  writing,  rendered  a  writing  necessary  for  a  republication, 

although  obviously  neither  a  revocation  nor  an  alteration.     These 

citations  are  so  far  from  sustaining  the  position  assumed,  that  they 

seem  to  us  to  support  the  opposite  conclusion.     It  is  quite  clear 

that  it  is  not  settled  that  a  will,  to  the  due  execution  and  original 

publication  of  which  subscribing  witnesses  are  necessary,  can,  after 

revocation,  be  republished  by  parol.     The  doctrine  deducible  from 

the  authorities  seems  to  be,  that,  in  the  absence  of  statutory  pro- 

risions  upon  the  subject,  the  same  formalities  are  necessary  to  the 

republication  of  a  will  as  are  required  for  the  original  publication. 

And  this  rule  commends  itself  to  us  as  one  eminently  beneficial  and 

just.    In  Wilier  v.  Moit,  2  Oonn.  67,  it  is  said  that  when  a  will  has 

been  revoked  in  due  fyrm,  by  a  written  declaration,  it  cannot  be  set 

up  or  republished  by  parol.     See  Redfield  on  Wills,  374,  and  cases 

cited;  Jackson  v.  Sogers,  9  Johns.  311.     In  our  opinion  the  court 

erred  in  admitting  the  evidence  complained  of,  and  in  refusing  to 

give  the  instruction  asked. 

Reversed, 
Vol.  XIV.  —  68 
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FiTZPATBICK  y.   FrrZPATIUOK. 

(M  Iowa,0Tii) 

Wni'^mUdeioripHan  in — parol  evidence  to  praee, 

DaTlie  of  the  "  wast  half  of  the  north-ea^t  quarter  of  section  38/*  in  T.  town- 
ship.  HM,  that  parol  evidence  was  iDadmisaible  to  show  that  testator 
owned  the  east  half  of  the  south-west  quarter  of  section  28,  and  no  other 
land,  and  that  the  draughtsman  of  tlie  will  had  erred  in  putting  the  one 
description  for  the  other.    {See  note,  p.  549.) 

Action  to  quiet  the  title  to  certain  real  estate  which  the  plaintiff 
claims  under  the  last  will  and  testament  of  his  mother,  Ellen  Fitz- 
patricky  deceased.  The  District  Court  sustained  a  demurrer  to  the 
petition,  and  the  plaintiff  appeals.  The  further  facts  appear  in  the 
opinion. 

Smithy  Fouke  di  Ohapin,  for  appellant 

Wilson  £  (y Donnelly  for  appellees. 

Miller,  J.  It  is  stated  in  the  petition  that  EUen  Fitzpatrick  died 
about  the  4th  day  of  July,  1861,  leaving,  surviving  her,  Edward 
Fitzpatrick,  her  husband,  and  A.  E.  Fitzpatrick,  Ellen  Fitzpatrick, 
Edward  Fitzpatrick,  Jr.,  and  the  plaintiff,  her  heirs  at  law.  That 
prior  to  her  death  the  deceased  made  her  last  will  and  testament, 
as  follows  : 

''In  the  name  of  Ood,  amen  I  I,  Ellen '  Fitzpatrick,  of  the 
Township  of  Table  Mound,  in  the  county  of  Dubuque,  and  State 
of  Iowa,  of  the  age  of  thirty-seven  years,  and  being  of  sound  mind, 
do  make,  publish  and  declare  this  my  last  will  and  testament  in 
manner  following,  that  is  to  say:  First,  I  devise  to  my  son  John 
Fitzpatrick,  his  heirs  and  assigns,  that  tract  of  land  situated  in 
Table  Mound  Township,  Dubuque  county,  Iowa,  described  as  fol- 
lows: The  wjst  half  of  the  north-east  quarter  of  section  28,  ir 
Table  Mound  Township,  Dubuque  county,  Iowa,  on  the  following 
conditions  :  That  the  said  John  Fitzpatrick  shall  not  squander  or 
make  away  foolishly  with  said  premises.    In  case  of  his  making 
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away  as  above,  then  I  devise  it  to  the  use  of  m j  children,  share  and 
share  alike.  Second,  I  devise  to  my  daughters,  A.  E.  Fitzpa trick 
and  EUen  Fitzpatrick,  my  bod  and  bedding,  share  and  shui-c  alike, 
and  lastly,  I  bequeath  to  my  son,  Edward  Fitzpatrick,  the  sum  of 
one  dollar.  Liast  of  all  I  hereby  appoint  Thomas  Burk  the  solo 
executor  of  my  la^t  will.  In  witness  whereof,  I  have  hereunto  set 
my  hand  this  )50th  day  of  June,  in  the  year  of  oar  Lord  one  thou- 
sand eight  hundred  and  sixty-one." 

(Duly  signed,  sealed  and  witnessed.) 

It  is  alleged  that  this  will  was  duly  proved  and  admitted  to 
probate  on  the  8th  of  January,  1872,  and  plaintiff  appointed  exec- 
utor. 

It  is  further  averred  that  the  testatrix  never  owned  or  claimed  to 
own  the  land  described  in  the  will;  that  she  did  own  at  the  time  of 
making  the  wiU,  and  up  to  the  time  of  her  death,  80  acres  of  land 
properly  described  as  the  east  half  of  the  south-west  quarter  of 
section  23,  in  township  88  north,  of  range  2  east,  of  the  5th  P.  M., 
and  that  she  was  seized  of  no  other  property  and  claimed  to  own  no 
other;  that  the  person  who  reduced  the  will  to  writing,  at  the  time 
the  testatrix  declared  the  same,  made  a  mistake  in  writing  the 
description  of  the  land  intended  to  be  devised  by  the  testatrix. 

The  petition  asks  that  a  decree  be  made  reforming  and  correcting 
the  will;  that  it  maybe  adjudged  that  the  real  estate  last  described 
was  the  real  estate  intended  by  the  testatrix  to  be  devised  to  the 
plaintiff;  that  the  will  may  be  corrected  so  as  to  describe  the  same, 
and  that  plaintiff's  title  thereto  be  quieted,  and  for  general  reliel 

Upon  the  question  raised  by  the  demurrer,  as  to  the  extent  courts 
may  go  in  receiving  extrinsic  evidence  in  aid  of  the  construction  of 
wills,  the  cases  are  quifce  numerous.  It  has  been  truly  said,  **  there 
is  no  end  of  citing  cases  npon  this  general  question."  And  while 
there  is  to  be  fonnd,  among  the  vast  number  of  oases,  some  real 
and  apparent  conflict,  yet  the  greater  number  of  them  are  in  gen- 
eral accord. 

In  Ch&ndjf's  Case,  5  Coke,  it  was  said  by  Lord  Gokb  that,  *^  in  a 
devise  of  land  by  writing,  an  averment  out  of  the  will  should  not 
Ije  received.  For  a  will  concerning  land  ought  to  be  in  writing, 
and  not  by  any  averment  of  the  same;  otherwise  it  were  great  incon- 
venience that  not  any  may  know  by  the  written  words  of  the  wil3 
what  constmotion  to  make,  if  it  might  be  controlled  by  collateral 
averment  out  of  the  will."    In  Bedfield  on  Wills  (3d  ed. ),  vol.  1,  pp. 
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iOTy  498,  the  author  says:  ''This  containsy  in  brief ,  the  substance 
of  the  rule,  and  the  reason  for  it.  The  same  rule  is  almost  univer- 
sally recognized  in  the  English  courts^  from  the  earliest  times 
foward." 

In  Newhurgh  v.  Newburghy  5  Madd.  Gh.  223,  the  Earl  of  New- 
burgh,  having  estates  in  the  counties  of  Sussex,  Gloucester,  and 
elsewhere,  gave  instructions  to  his  solicitor  to  prepare  a  will,  which 
inter  alia  was  to  give  to  his  wife,  the  Countess  of  Newburgh,  an 
estate  for  life  in  his  estates  in  the  counties  of  Sussex  and  Glouces- 
ter. The  solicitor  prepared  a  will  accordingly,  and  the  same  was 
afterward  laid  before  an  eminent  conveyancer  to  settle.  By  some 
accident  the  word  "  Gloucester  "  was  left  out  by  the  conveyancer, 
and  the  person  who  made  the  fair  copy  changed  the  word  ''coun- 
ties "  into  "  county,''  and  the  will,  as  copied,  omitted,  therefore, 
altogether  the  estate  for  life  to  the  countess  dowager  in  the  county 
of  "  Gloucester.'* 

At  the  time  Lord  Newburgh  executed  the  will,  the  solicitor  who 
atteuded  the  execution  had  with  him  the  abstract  of  the  will  as 
originally  prepared,  and  the  will  was  not  itself  read,  but  this 
abstract,  which  gave  a  life  estate  to  lady  Newburgh  as  well  in 
"  Gloucester  "  as  in  "  Sussex,"  and  the  testator  executed  the  will 
believing  it  followed  the  abstract.  A  bill  was  filed  by  the  countesc 
dowager  to  rectify  the  mistake,  and  that  the  trusts  of  the  will  be 
executed  with  such  correction. 

The  vice-chancellor  refused  to  correct  the  mistako,  holding  that 
the  court  could  not  set  up  the  intention  of  the  testator  which,  by 
mistake,  he  had  been  prevented  from  carrying  into  execution,  as  if 
he  had  actually  executed  that  intention  in  the  forms  prescribed  by 
the  statute  of  frauds.  "To  assume  such  a  jurisdiction,"  says  the 
vice-chancellor,  "  would,  in  effect,  be  to  repeal  the  statute  of  frauds 
in  all  cases  where  a  devisor  failed  to  comply  with  the  statute  by 
mistake  or  accident,  and  to  operate  this  repeal,  by  admitting  parol 
evidence  of  the  intention  of  the  devisor,  which  it  was  the  very 
object  of  the  statute  to  avoid." 

In  Langston  v.  LangRtotiy  8  Bligh  (N.  S. ),  167,  the  alleged  mistake 
in  the  will  was  by  the  omission  of  a  line  in  copying,  and  it  was  held 
that  parol  evidence  of  such  mistake  was  wholly  inadmissible. 

These  cases  and  others  are  cited  by  Judge  Redfibld  in  suppori 
of  the  statement  in  the  text  of  his  work  on  wills,  that  "  it  seemi 
perfectly  agreed  that  parol  evidence  is  not  admissible  to  supply  any 
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omission  or  defect  in  a  wiU,  which  may  have  occurred  through  mis- 
take or  inadvertence."  See  Eedf.  on  Wills,  vol.  1  (3d  ed.),  p.  497,  g  5. 
The  same  doctrine  is  also  stated  in  1  Story's  Eq.  Jur.,  §]79,  in 
these  words:  ^' Parol  evidence  or  evidence  dehors  the  will  is  not 
admissible  to  vary  or  control  the  terms  of  the  will;  altogether  it  id 
admissible  to  remove  a  latent  ambiguity."  See  cases  there  cited  in 
note  2  to  that  section. 

In  Hiscocks  v.  HiscockSy  5  Mees.  &  Wels.  362,  the  testator  devised 
lands  to  his  son  John  H.,  for  life;  and  on  his  decease,  to  the  testator's 
grandson  John  H.,  eldest  son  of  said  John  H.,  for  life ;  and  on  his  death 
to  the  first  son  of  the  body  of  his  said  grandson  JohnH.,  in  tale-male, 
with  other  remainders  over.  At  the  time  of  making  the  will  the 
testator's  son  John  H.  had  been  twice  married;  by  his  first  wife  he 
had  one  son,  Simon;  by  his  second  wife,  an  eldest  son,  John,  and 
other  younger  children,  sons  and  daughters.  After  a  review  of  the 
earlier  cases  the  court  held  that  evidence  of  the  instructions  given 
by  the  testator  for  his  will  and  of  his  declarations  was  not  admissi- 
ble to  show  which  of  these  two  grandsons  was  intended  by  the 
description  in  the  will;  and  it  was  suggested  whether  the  devise 
was  not  void  for  uncertainty.  The  court  in  that  case  approve  the 
rule  as  stated  by  Tikdal,  G.  J.,  in  Miller  v.  Travers,  8  Bing.  244, 
that,  'Mn  all  cases  where  a  difficulty  arises  in  applying  the  words 
of  a  wiU  or  deed  to  a  devise  or  grant,  the  difficulty  or  ambiguity 
which  is  introduced  by  the  admission  of  extrinsic  evidence  may  be 
rebutted  or  removed  by  the  production  of  further  evidence  on  the 
same  subject,  calculated  to  explain  what  was  the  estate  or  subject- 
matter  really  intended  to  be  granted  or  devised."  See,  also,  Oords 
V.  Needs,  2  Mees.  &  Wels.  }29. 

In  Watson's  Lessee  v.  While,  5  Md.  297,  the  testator,  by  one  clause 
of  his  will,  devised  ^^  all  my  land  which  lies  on  the  south  side  of  the 
country  road  leading  to,  etc.,  called  *  Parsons'  Outlet,'  or  by  what- 
soever name  or  names  the  same  may  be  known  or  called,  except  so 
much  of  said  land  as  lies  on  the  south  side  of  *  Beaver  Dam  Branch' " 
and  by  another  clause  he  devised,  ^^  All  the  lands  I  own  on  the  south 
side  of  Beaver  Dam  Branch,"  etc.  It  was  held  that  extrinsic  evi- 
dence was  admissible  to  show  the  location  of  the  land  and  of  the 
branch,  but  not  to  show  what  was  the  iyiiention  of  the  testator  in 
the  use  of  the  words,  '^  Beaver  Dam  Branch;"  that  where  a  given 
subject  is  devised,  and  there  are  two  pieces  of  property,  the  oni 
technicaUy  and  precisely  corresponding  to  the  description  in  the 
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dovisOy  and  the  other  not  so  completely  answering  thereto,  the  latter 
will  be  excluded;  and  that  where  the  language  of  the  will  is  plain 
and  unainbiguoug  it  must  govern,  and  no  extrinsic  evidence  ia 
admissible  to  show  that  the  testator  meant  something  different  from 
what  his  language  imports. 

In  Judif  V.  Williams,  2  Ind.  449,  the  plaintiff  claimed  as  a  devisee 
under  a  will  made  by  one  John  F.  Judy.  The  testator,  after 
bequeathing  a  lot  of  land  to  a  grandson,  and  certain  bonds  and 
accounts  to  his  son  Isaac,  devised  all  the  rest  and  residue  of  his 
real  and  personal  property,  "  to  all  the  rest  of  my  children,  to  be 
equally  divided  among  them,  namely:  Mary,  Drusilla,  Deborah, 
John,  Ann  and  Reason."  It  appeared  that  two  of  the  devisees,  viz. : 
Drusilla  and  John,  died  several  years  before  the  testator,  leaving 
issue;  and  the  defendants  were  permitted  in  the  court  below  to 
prove  certain  conversations  of  the  testator  after  the  death  of  Drusilla 
and  John,  to  show  that  the  testator's  intention,  in  naming  them  m 
his  will,  was  to  devise  the  legacies  there  devised  in  their  names  to 
their  children.  It  was  held  that  proof  that,  by  a  devise  to  a  parent, 
the  testator  meant  a  devise  to  the  children  of  such  parent,  even 
although  the  parent  was  known  to  the  testator  to  be  dead  at  the 
time  the  will  was  made,  was  inadmissible. 

It  was  there  said  that  ^^  courts  will  always  endeavor  to  give  effect 
to  the  intention  of  the  testator,  if  possible;  but  that  intention  must 
in  some  way  be  manifested  in  the  will  itself.  It  cannot  be  gathered 
wholly  dehors  the  will."  And  it  was  further  held  to  be  necessary 
that  every  one  claiming  in  the  character  of  a  devisee  should 
answer  the  description  which  the  devisor  has  given  him  in  the  wilL 

In  Mann  v.  Executors  of  ManUy  1  Johns.  Ch.  231,  Chancellor 
Kent  states  the  question  before  the  court  to  be,  '^  whether,  under 
the  bequest  of  ^idl  the  rest,  residue  and  remainder  of  the  motleys 
belonging  to  my  estate  at  the  time  of  my  decease,'  the  widow  is 
entitled  to  any  thing  more  than  the  cash  which  the  testator  left  at 
his  death;  or  whether,  as  the  defendants  have  contended,  she  be 
entitled  also  to  the  bonds,  mortgages  and  notes."  And  ''this 
question,"  says  the  chancellor,  ^^has  led  to  another,  and  that  is, 
whether  the  parol  evidence  offered  be  admissible  to  explain  the  tes- 
tator's meaning?" 

^'  It  is  a  well-settled  rule  of  law,"  he  says,  ^'  that  seems  not  to  stand 
in  need  of  much  proof  or  illustration,  for  it  runs  through  all  th€ 
books  from  Clieney^s  Case,  5  Ooke,  68,  down  to  this  day,  that  parol 
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eyidence  cannot  be  admitted  to  supply  or  contradict,  enlarge  or  vary, 
the  words  of  a  will,  nor  to  explain  the  intention  of  the  testator, 
except  in  two  specified  cases:  First,  when  there  is  a  latent  ambiguity 
arising  dehors  the  wiU,  as  to  the  person  or  subject  meant  ''o  be 
described;  and  second,  to  rebut  a  resulting  trust  AU  the  cases 
profess  to  proceed  on  one  or  the  other  of  these  grounds/*  See  case 
cited  in  opinion  of  the  chancellor. 

The  chancellor  says  further,  that  ^'  perhaps  a  solitary  dictum  may 
occasionally  be  met  with  (for  there  are  volumes  of  cases  on  the  sub 
ject  of  wills)  in  favor  of  the  admission  of  parol  proof  to  explain 
an  ambiguity  or  uncertainty  appearing  on  the  face  of  the  will, 
though  Lord  Thurlow  says  there  is  no  such  case.  If  there  be,  we 
may  venture  to  say  it  is  no  authority.  If  a  will  be  uncertain  or 
unintelligible  on  its  face,  it  is  as  if  no  will  had  been  made."  It 
was  held  in  that  case  that  parol  evidence  was  not  competent  to  show 
that  by  the  term  **  moneys  "  the  testator  intended  to  include  bonds, 
mortgages  and  notes,  or  any  thing  more  than  ^*  cash,"  that  being 
the  import  of  the  word  used. 

In  Sktpworth  v.  Cabeirs  Exr's,  19  Gratt.  (Va.)  758,  it  was  held 
that  parol  evidence  was  not  admissible  to  show  the  views  or  opinions 
of  the  testatrix,  in  order  to  show  that  she  acted  under  a  mistake  in 
the  revocation  of  certain  clauses  in  her  will. 

To  quote  further  from  Chancellor  Kent  in  Manny.  Manny  supra : 
*'  If  there  be  a  mistake  in  the  name  of  the  legatee,  or  there  be  two 
legatees  of  the  same  name,  or  if  the  testator  bequeath  a  particular 
chattel,  or  there  be  two  or  more  of  the  same  description,  or  if,  from 
any  other  misdescription  of  the  estate  or  of  the  person,  there 
arises  a  latent  ambiguity,  it  may  and  must  be  explained  by  parol 
proof,  or  the  will  would  fall  to  the  ground  for  uncertainty.  When 
a  latent  ambiguity  is  produced,  .according  to  the  language  of 
the  courts  (Lord  Thurlow  in  1  Ves.  Jr.  269,  260,  416,  and  Lord 
K  EX  YON  in  7  Term  R.  148),  in  the  only  way  in  which  it  can 
be  produced,  viz.,  by  parol  proof,  it  must  be  dissolved  in  the 
same  way;  and  there  is  no  case  for  admitting  parol  evidence  to 
sliow  the  intention  upon  a  patent  ambiguity  on  the  face  of  the  will. 
They  are  all  cases  of  latent  ambiguity.  ♦  ♦  ♦  And  if  collateral 
averments  be  admitted,  to  use  the  words  of  Sir  Mathew  Halb  in 
Fry  and  toife  v.  Porter,  1  Mod.  310,  how  can  there  be  any  certainty? 
a  will  may  be  any  thing,  every  thing,  nothing.  The  statute 
%(>pointed  the  >vill  to  be  in  writing,  to  make  a  certainty,  and  shall 
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we  admit  collateral  ayerments  and  pi-oofs  to  make  it  utterly  uncer- 
tain? In  a  still  later  case,  3  P.  Wms.  354,  L<)rd  Talbot  observed 
that  if  we  admit  parol  proof,  then  the  witnesses,  and  not  the  testator, 
would  make  the  will;  and  he  spoke  with  equal  decision  in  the  case 
of  Braum  v.  Seltofn,  Cases  Temp.  Talbol^  240,  though  the  parol 
proof  in  that  case  would  have  left  no  doubt  of  the  intention  of  the 
testator  being  contrary  to  the  legal  ox)eration  of  the  will.  This 
''case/'  says  the  chancellor,  ** comes  with  the  more  weight,  since 
the  decree  was  affirmed  in  the  House  of  Lords  (4  Bro.  P.  G.  179), 
who  would  not  suffer  the  parol  eyidence  to  be  read,  nor  even  the 
answer  as  to  that  matter/' 

In  Humphreys  v.  Roberts^  6  Bam.  &  Aid.  607,  A.,  by  his  will, 
deWsed  all  his  messuage  or  dwelling-house,  with  the  appurtenances, 
in  High  street  in  the  town  of  H.,  and  aU  and  every  his  buildings 
and  hereditaments  in  the  same  street,  to  his  mother  for  life,  and 
after  her  death  to  C.  D.  The  testator  had  only  one  house  in  High 
street,  but  behind  that  house  he  had  two  cottages  fronting  a  lane 
called  Bakehouse  lane;  there  was  no  thoroughfare  through  that 
lane,  the  only  entrance  into  it  being  from  High  street.  It  was  held 
that  the  description  of  the  will  could  only  be  satisfied  by  holding 
that  the  cottages  passed  by  the  will. 

In  Pritcliard  v.  Hicks,  1  Johns.  Ch.  270,  it  was  held  that  where 
the  subject  of  the  devise  or  legacy  is  described  with  reference  to 
some  extrinsic  fact,  extrinsic  evidence  may  be  resorted  to  to  ascer- 
tain that  fact;  and  where  the  words  of  the  will  are  equally  applica- 
ble to  two  persons  or  two  things,  parol  evidence  is  admissible  to 
show  which  person  or  thing  was  intended. 

In  ConnoUy  v.  Pardon,  1  Johns.  Ch.  291,  the  will,  after  several 
legacies,  devised  as  follows :  "  Thirdly,  I  bequeath  to  my  brother 
Cormac  Connolly,  and  to  my  two  sisters,  Mary  and  Ann,  whatever 
remains  of  my  money,  after  the  above  bequests,  to  be  divided 
between  them  share  and  share  alike;  and  in  case  of  the  demise  of 
either  of  them,  to  share  and  share  alike  to  the  survivor  or  survivors.'' 
On  the  following  day  he  made  a  codicil  to  his  will,  and  among 
other  bequests  made  the  following :  "  To  my  nephew  Cormac  Con- 
nolly, son  of  my  brother  Cormac  Connolly,  the  sum  of  $500  for  his 
ecclesiastical  education,  which  sum  is  to  be  taken  from  what  I  have 
bequeathed  to  my  brother  Cormac  and  to  my  sisters  Mary  and  Ann." 
The  testator  had  no  brother  named  Cormac,  but  he  had  a  nephew 
Cormac,  son  of  his  brother  James,  who,  at  the  time  of  makinir  the 
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vrill,  was  parsaing  classical  stadios  in  Ireland,  with  a  view  to  an 
ecclcsiajstical  edacation,  and  ho  was  the  only  nephew  of  that  name* 
The  only  brother  or  sisters  of  the  testator  who  sarvived  him  or  left 
issue  were  the  complainant,  James  Connolly,  and  the  two  sisters 
named  in  the  will,  unless  another  brother  Henry,  who  left  the  fam* 
ily  residence  in  Ireland  unmarried  thirty  years  since,  and  who  had 
not  been  heard  of  by  the  family  for  many  years,  was  then  living. 
Upon  these  fads  the  chancellor  was  of  opinion  that  there  could  be 
no  doubt  that  the  bequest  was  intended  for  James  Connolly,  mis- 
called Cormac  in  the  will. 

In  Winkley  v.  KaimSy  32  N.  H.  268,  where  the  testator  devised 
'*  thirty-six  acres,  more  or  less,  in  lot  37,  in  the  second  division  in 
Bamstead,  being  the  same  I  purchased  of  John  Peavey,''  and  there 
was  no  such  lot  as  37  in  the  second  division,  but  there  was  a  lot  97 
in  that  division,  a  part  of  which  the  testator  had  purchased  of  John 
Peavey,  and  of  which  he  died  seized,  it  was  held  that  the  words  "  in 
lot  37 ''  might  be  rejected  as  a  false  description,  and  lot  97  pass  by 
the  devise,  "the  principle  being  that,  if  there  is  a  sufficient  descrip- 
tion of  the  land  devised,  indej^endent  of  the  erroneous  description, 
the  will  will  take  effect"    See  cases  there  cited  on  p.  274. 

In  Lessee  of  Allen  v.  Lyons,  2  Wash.  C.  C.  475,  the  language 
of  the  will  was  that  the  testator  devised  his  lot  on  Third  street 
(Philadelphia),  in  the  possession  of  E.  H.,  to  his  daughter.  It 
appeared  that  he  had  no  lot  on  Third  street,  but  that  ho  had  one 
on  Fourth  street,  which  was  in  possession  of  R.  H.  The  court  held 
this  to  be  a  latent  ambiguity  that  could  be  explained  by  parol  evi- 
dence of  extrinsic /ac/^s  and  directed  the  jury,  if  they  were  satisfied 
that  the  lot  in  Fourth  street  was  the  one  intended,  they  should 
find  for  the  plaintiff  as  to  this  point  in  tlie  case. 

The  following  are  also  cases  of  latent  ambiguities  where  extrinsic 
t^vidence  was  admitted  to  show  the  application  of  the  language  of 
the  will  to  the  property  devised,  or  to  the  person  intended  as  the 
devisee:  Tawnsend  v.  Do^oner,  23  Vt.  225;  Button  v.  American 
Tract  Society y  id.  336;  Roman  Catholic  Asylum  v.  Emmons,  3  Bradf. 
Sur.  144;  Myers  y.  Rigg,20  Mo.;  In  re  Gregory,  11  Jur.  (N.  S.) 
634. 

These  cases,  and  many  more  that  could  be  cited,  proceed  upon 
the  doctrine  that,  where  a  latent  ambiguity  is  discovered,  eviJonce  of 
extrinsic  facts  may  be  admitted  in  aid  of  the  exposition  of  the  Jirill, 
to  determine  whether  the  words  of  tlie  will,  with  rtfertnce  to  the 
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facts,  admit  of  a  plain  application;  and  if  not,  then  to  detennine 
whether  the  worch  can  be  applied  in  any  other  sense  of  which  they 
are  capable,  so  as  to  satisfy  the  intention  of  the  testator.  In  all  the 
cases  coming  within  the  scope  of  our  investigation  of  this  question, 
where  extrinsic  evidence  has  been  admitted  to  remove  a  latent 
ambiguity,  the  language  of  the  wiU,  after  rejecting  the  false  descrip- 
tion, has  been  sufficient  to  show  wfiai  property  or  what  person  was 
intended  by  the  testator.  As  in  Winkleyy.  Kaime^  supra,  the  '^lot 
37  "  being  rejected  as  false,  because  there  was  no  such  lot,  there 
remained  a  sufficient  description  by  the  words  of  the  will  to  make 
it  clear  what  lot  was  intended.  The  devisee  described  the  property 
as  ^Hhirty-six  acres  more  or  less  in  second  division,  of  Barnstead, 
^  being  tlie  same  I  purchased  of  John  Peavey,^  "  This  description, 
with  the  aid  of  the  extrinsic  evidence  showing  that  the  testator  had 
purchased  of  John  Peavey  a  part  of  lot  97  in  the  second  division  of 
Barnstead,  of  which  he  died  seized,  and  that  there  was  no  lot  37  in 
the  second  division,  rendered  the  intention  of  the  testator  certain 
in  respect  to  the  property  devised.  The  same  is  true  of  Allefi  v. 
Lyons,  supra,  and  of  every  case  we  have  seen.  If  there  is  no  |ier* 
son  or  no  property  corresponding  to  the  description  in  all  particu- 
lars, but  there  is  one  con*esponding  in  many  particulars,  and  no 
other  that  can  be  intended,  the  false  description  will  be  rejected, 
and  the  property  corresponding  to  the  description  in  other  particu- 
lai-s  is  held  to  pass,  or  the  person  thus  answering  the  description 
will  take  under  the  will.  But  we  have  seen  no  case  where  other 
words  than  the  words  of  the  devise  have  been  allowed  to  be 
imj)orted  into  the  will  in  order  to  describe  a  devisee,  or  to  identify 
property  to  which  the  words  of  description  in  the  will  did  not 
apply,  upon  the  principle  above  cited.  And  when,  by  rejecting  the 
false  description,  the  remaining  words  do  not  describe  the  property 
or  person  to  any  extent,  parol  proof  to  show  the  testator's  intention 
is  inadmissible. 

In  Jackson  v.  Van  Vechten,  11  Johns.  201,  the  testator  de^ised  as 
follows:  *'  I  give  and  bequeath  to  my  beloved  wife  for  and  during 
her  widowhood,  thsfarm  which  I  now  occupy,  together  with  the 
whole  of  the  crops  of  every  description,  which  may  be  thereon  at 
the  time  of  my  death,"  etc. 

The  farm  in  question  was  at  the  time  the  will  was  made,  and  also 
at  the  death  of  the  testator,  in  the  possession  of  one  Salisbury, 
under  a  lease  for  years.    It  was  held  that  '*  the  maxim /aZscr  demon- 
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siratio  cannot  be  held  in  this  case  ;  that  by  rejecting  the  words, 
**  which  I  now  occupy/'  the  will  would  stand  thus:  '^  /  devise  and 
bequeath  utUo  my  said  wife  during  the  widowhood  the  farm^^^  and 
this^  the  court  said^  ''would  be  senseless  and  unintelligible.  Had 
the  deyise  been  of  my  farm  at  Watervliet,  which  I  now  occupy, 
there  would  have  been  some  color  for  the  application  of  the  rule; 
for  then,  by  striking  out  what  is  called  false  description,  there  would 
Rtili  oe  some  certainty  left/'  in  the  words,  **  my  farm  at  Water- 
vliet"  It  was  held,  therefore,  that  parol  evidence  of  the  instruc- 
tions given  by  the  testator  to  the  attorney  who  drew  the  will  was 
not  admissible  to  show  that  the  words,  '*  which  I  now  occupy,** 
had  been  inserted  in  the  will  by  mistake. 

In  all  cases  of  this  kind,  where  there  is  no  sufficient  description 
in  the  will  independent  of  that  which  is  false,  the  devise  fails  for 
uncertainty.     See  Hiscocks  v.  Hiscocks,  supra. 

When  we  come  to  apply  the  principles  settled  by  the  cases  above 
cited  to  the  case  before  us,  it  is  manifest  that  the  devise  in  the  will 
of  Ellen  Fitzpatrick,  under  which  plaintiff  claims,  cannot  be  aided 
by  averment  and  extrinsic  evidence  of  the  testator's  intention.  It 
is  alleged  to  be  a  case  of  mistake  in  the  writing  of  the  will,  wherel  ^p 
a  certain  tract  of  land  is  described  that  did  not  belong  to  the  testa- 
tor, nor  did  she  claim  at  any  time  to  have  an  interest  in  the  land 
described  in  the  wilL  The  description  in  the  will  is  complete  and 
perfect,  describing  a  tract  of  land  which  answers  perfectly  the 
description.  We  are  asked  to  disregard  this  description  and  hear 
parol  evidence  to  show  that  the  testator  intended  to  describe  another 
and  different  tract  of  land.  Not  that  she  intended  another  piece 
of  land  by  tlie  use  of  the  words  of  the  devise,  but  that  she  intended 
to  use  different  words  of  description,  and  that,  through  the  mistake 
of  the  person  writing  the  will,  the  words  intended  were  not  inserted, 
but  other  and  different  language  was  used.  If  the  false  description 
be  rejected,  there  are  then  no  words  left  in  the  will  to  describe  the 
premises  claimed  under  it.  If  the  testator  had,  in  addition  to  the 
words  of  description  used  in  the  devise,  also  used  further  words  of 
description,  such  as  '^ my  land  in  the  possession  of  A,"  or  ''the 
land  I  purchased  of  B,"  or  ''which  I  purchased  of  the  United 
States  at  the  land  office  in  Dubuque,"  or  "  which  I  entered  with  a 
military  land  warrant,"  or  any  other  such  designation,  then  the 
case  would  fall  within  the  principle  of  the  adjudicated  cases  on  the 
subject,  si^me  of  which  we  have  cited.     After  rejecting  the  false 


54K  IWWA. 

_  II  I  ^1 I  _  1  ^  • 

FittqwtiiclE  T«  Fitepatiick. 

descriptioa,  there  irould  runain  e&ougfa.  of  the  doicriptiTe  wardr 
of  the  will  to  show  wh»t  property  the  testator  intended  to  deviae. 
But  the  descriptioB  i»  single,  with  nothing  left  after  rejecting  that 
which  is  emmeous* 

The  will  describee  ^*  That  tract  of  land  situated  in  Table  Monnd 
Township,  Dubuque  county,  Iowa,  described  as  follows:  the  west 
half  of  the  north-east  quarter  of  section  23,  in  Table  Mound  Town^ 
ship,  Dubuque  county,  Iowa."  Now,  how  can  this  description  be 
made  to  apply  to  the  '^  East  half  of  the  south-west  quarter  of  sec- 
tion 23,  township  88  north,  of  range  2  east,  of  the  5th  P.  M.  ?  ** 
It  is  admitted  that  the  former  description  does  not  apply  to  the  land 
last  described,  and  wc  are  asked  first  to  allow  evidence  of  the  inten- 
tion of  the  testator  as  declared  by  her  to  the  person  who  wrote  the 
will;  and  second,  to  presume  that  the  testator  intended  to  devise 
land  of  which  she  was  the  owner,  and  not  that  to  which  she  had 
no  title,  or  in  which  she  had  no  interest"  The  cases,  as  we  ha^e 
seen,  are  abundant  to  the  effect  that  extrinsic  evidence  of  the  testa* 
tor's  declared  intentions  cannot  be  admitted  to  correct  a  mistake  in 
writing  the  will.  And  we  have  found  no  case  which  will  justify  a 
court  in  presuming,  upon  the  mere  fact  of  a  bequest,  that  the  tes- 
tator intended  to  assert  his  ownership  of  tlic  thing  bequeathed,  and 
that  such  assertion  should  be  considered  as  implied  and  taken  oe 
part  of  the  description  of  the  property  devised.  The  cases  of  His- 
cocks  V.  Hiscock^y  supra,  and  Miller  \,  Tr avers,  supra,  rest  on 
doctrine  directly  opposed  to  this  view.  There  the  testator  devised 
real  estate  in  the  county  of  *'  Limerick,"  where  he  owned  none, 
and  the  court  refused  to  admit  evidence  that  he  intended  to  devise 
his  lands  in  the  county  of  Clare,  to  which  he  had  title.  Miller  v. 
Travers,  8  Bing.  244.  This  case  \i  directly  in  point,  for  if  parol 
evidence  maybe  admitted  to  show  that  by  the  words  "west  half 
of  the  north-east  quarter,"  lands  which  she  did  not  own,  the  testa- 
trix intended  to  devise  the  '^east  half  of  the  south-west  quarter," 
which  she  did  own,  upon  the  same  principle  a  devise  of  land  in  the 
county  of  " Limerick"  could  be  shown  to  be  intended  to  apply  to 
lands  in  the  county  of  Clare.     But  the  court  decided  otherwise. 

We  find  a  case  exactly  similar  to  the  one  before  us,  which  has* 
been  recently  decided  by  the  Supreme  Court  of  Illinois.  Kuri%  v. 
HiJmer.  55  111.  514;  S.  C,  8  Am.  Hep.  665.  The  mistake  ther» 
was  that  the  land  was  described  as  in  '^  section  thirty-two  "  instead 
of  "section  thirty-three."    In  the  fonncr  section  the  testator  did 
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Qot  own  laud.  It  was  held  that  parol  evidence  was  not  admissible 
to  show  that  the  testator  intended  to  devise  land  in  a  different  sec- 
tion than  that  mentioned  in  the  will,  and  that  the  draftsman  of  the 
will  by  mistake  inserted  the  wrong  uumbers.  That  is  precisely 
what  the  plaintiff  seeks  to  do  in  this  case. 

In  addition  to  cases  alroady  eitei,  see  Cm^cer  y.iOr$cker,ll 
Pick.  252;  McAlcder  v.  Butterfield,  31  Ind.  25;  Jackson  v.  aSWZ,  11 
Johns.  212;  Jackson  v.  Wilki?i,son,  17  id.  146;  Lippen  v.  Eldred,  2 
Barb.  130;  McClure  v.  Beavaiu%  29  Beav.  422.  See,  also,  1  Story's 
Eq.  Jur.,  §§  179,  180,  181,  and  cases  cited  in  notes;  1  Rcdf.  on 
Wills  (3d  ed.),  479-507,  and  cases  cited;  1  Greenl.  on  Bv.,  §g  289, 
290. 

The  judgment  of  the  District  Court  wiU  be 

Affirmed, 

Note.  —  See  the  note  to  KwrU  v.  Hibner,  8  Am.  Bep.  008,  wherein  the  Authorities  are  re- 
vieived  at  length.  Judge  RKoriBLD  ezprenlj  dtnenta  Crom  the  doccrlne  if  that  case  in 
h0idt  C9mm  on  WUIa,  M2.  —  Rbp 
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Bbtant  v.  Pennill. 

(en  Me.  106.) 
Aaomnon — product  of  morlgagsd  property, 

Planti  and  dinilM,  the  growth  of  cattinga  from  plants  and  shrubs  mortgaged 

pass  to  the  mortgagee  b^  accession. 

Action  of  trespass  against  William  L.  Pennell^  a  deputy  sheriff, 
for  Diligent  injary  to  certain  plants  attached  by  him  npon  a  writ 
in  favor  of  one  Sparrow.  Sparrow  had  a  mortgage  on  a  part  of  the 
plants  and  shrubs  in  plaintiff's  green-house,  and  one  Deering  had  a 
mortgage  upon  another  portion  of  the  same  projierty.  The  defend- 
ant attached  only  ''so  much  of  the  stock  of  plants  and  shrubs  as 
were  not  covered  by  the  mortgages/' 

The  defendant  contended  that  the  growth  from  cuttings  from  the 
mortgaged  property  belonged  to  the  mortgagees,  but  the  justice 
instructed  the  jury  that  the  plants  and  shrubs  raised  by  the  plaintiff 
from  cuttings  from  the  original  mortgaged  property  belonged  to  the 
plaintiff. 

The  defendant  excepted. 

BuU&r  d  FsMMdens,  in  support  of  exceptiam, 
A.  A.  StrtnU  d  M.  F.  Frank,  for  plaintiiL 
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Appleton,  C.  J.  On  May  25, 1865,  William  Sparrow  leased  cer- 
tain premises  for  the  term  of  ten  years  to  the  plaintiff.  In  the  lease 
it  was  agreed  that  the  lessee  was  '^  to  have  permission  at  the  end  of 
his  term  to  remove  all  buildings  erected  by  him  upon  the  premises, 
and  also  all  plants,  shrubs  and  trees  set  and  planted  by  him  for  the 
purposes  of  his  business  as  nursery-man  and  florist." 

On  the  16th  June,  1869,  the  plaintiff  mortgaged  to  said  Sparrow 
'^  the  green-house  and  shed  attached,  the  whole  adjoining  the  green- 
house now  occupied  by  me  under  a  lease  from  said  Sparrow;  also,  a 
new  propagating  house  about  10  feet  by  90,  situate  in  front  of  the 
above-mentioned  green-houses,  and  all  other  glass  and  frame  struc- 
tures and  out-buildings  belonging  to  the  said  Bryant,  pituate  upon 
the  ground  held  under  said  lease;  together  with  all  the  stock  of 
Elmwood  nursery,  consisting  principally  of  plants,  shrubs  and 
trees,  and  all  the  tools,  implements  and  materials  belonging  to  said 
nursery." 

By  virtue  of  his  mortgage.  Sparrow  acquired  a  title  to  the  prop- 
erty mortgaged.  The  plants  and  trees  were  included  in  it.  The 
cuttings  are  from  the  plants.  The  portions  severed,  before  sever- 
ance, were  subject  to  the  mortgage.  They  are  none  the  less  so  after 
scvarance.  The  mortgagee  loses  no  rights,  because,  after  severance, 
thoy  remained  in  the  same  green-house  in  a  condition  for  further 
growth  and  development. 

This  view  is  in  accordance  with  all  the  analogies  of  the  law.  The 
hirer  of  sheep  or  cattle  for  a  limited  period  is  entitled  to  the 
increase  of  the  flock  during  the  term.  The  increase  belongs  to  the 
usufructuary.  But  the  mortgagor  is  not  the  usufructuary.  As 
between  the  mortgagor  and  the  mortgagee  the  title  of  the  mort- 
gagee  is  the  better  title.  Allen  v.  Delano,  55  Me.  113.  Vnore  thi 
mortgagor  in  January  mortgaged  "  all  the  hay  and  s^a^a  of  ever> 
kind  that  grows  on  the  fann  on  which  I  now  live  the  j>rc8ent  year," 
it  was  held  that  the  rye  and  rye-straw  from  the  sowmg  of  the  fa) 
previous  belonged  to  the  mortgagee.  Cadworth  v.  Scott,  41  N.  H. 
456.  A  mortgage  of  leather  cut  and  prepared  for  the  manufacture 
of  shoes  covers  shoes  subsequently  made  from  it  by  the  mortgagor. 
Putnam  v.  Cushing,  10  Gray,  334.  In  the  opinion  of  the  court, 
'Hhe  property  still  remained  in  the  mortgagee,  notwithstanding  the 
change  by  the  completion  of  the  work  as  originally  designated;  the 
materials  being  cut  and  prepared  therefor  befoi*e  the  mortgage.  li 
was  not  the  case  of  a  new  acquisition  of  articles  of  property  not 
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hdi  by  the  mortgagor  at  the  time  of  making  the  mortgage;  bat 
merely  of  labor  pcrfoniied  upon  materials  and  stock  of  the  plaintiff, 
aoqnii^d  by  his  mortgage.  In  such  case  the  accession  will  pass  (o 
the  mortgagee." 

The  ruling,  therefore,  that  the  plants  and  shmbs,  raised  by  Biy- 
ant  in  the  green-houae  from  cuttings  made  by  him  from  the  original 
phints  and  shrubs  included  in  the  mortgage,  were  not  covered  by 
tlio  mortgage,  and  that  no  title  thereto  passed  to  the  mortgagee,  wa^ 
erroneous. 

Waltov,  DiCKBBaoir,  Barrows,  Dakforth  and  Vibsik,  JJ., 
concurred.  . 

Exceptions  nuiainei. 


State  v.  Grand  Trunk  Railway. 

(U  Ma.  U4.) 
Railroad  —  indictment  far  earning  death. 

A  statute  imposed  a  penalty  upon  railroads  hj  whose  negligence  the  life  of  a 
person  is  lost,  to  be  recovered  by  indictment  to  the  use  of  the  heirs  of  the 
deceaned.  Held,  that  to  bring  a  ease  within  the  statute  death  mast  be  in- 
fltantaDeooH. 

Indictment  against  defendant  corporation  for  uegligentJy  caus- 
ing the  death  of  one  PuUen.  The  statute  under  which  the  indict- 
ment was  found  declared  in  effect  that  when  the  life  of  a  person  is 
lost  through  the  carelessness  of  a  railroad  corporation  or  its  servants, 
compensation  shall  be  made  to  the  heirs  of  the  deceased  to  be 
"ocovered  by  indictment.     R  S.,  chap.  51,  §  36, 

A  verdict  was  rendered  against  the  company  and  a  motion  for  a 
new  trial  filed. 

7\  11.  Haskell,  for  the  State. 

J.  if-  E.  M.  Rand,  for  the  corporation. 

Walton,  J.  When  one  is  injured  through  the  carelessness  of  a 
nnlroud  corporation,  but  the  injury  is  not  such  as  to  prodno*^  im- 


JULY  term;  1873.  558 


Davis  T.  Edm^. 


mediate  death,  a  right  of  action  aecroes  to  such  peraon,  whiefa,  in 
case  of  his  subsequent  deaths  surviTes  to  his  personal  representa* 
tives;  and  in  sncb  a  caee  an  indictment  will  not  lie.  State  v. 
Maine  Central  Railroad  Company ,  60  Me.  490. 

In  this  ease  the  evidence  shows  clearly  and  beyond  a  reasonable 
doubt  that  Pullen,  the  person  injured,  did  not  die  immediately. 
He  not  only  survived  several  hours,  but  during  most  of  the  time 
was  conscious,  and  able  to  converse  intelligently.  A  right  of 
action,  therefore,  accrued  to  him,  which,  upon  his  subsequent 
death,  descended  to  his  personal  representatives,  provided  he  was 
himself  in  the  exercise  of  due  care  at  the  time  of  the  injury, 
and  the  carelessness  of  the  railroad  company,  or  its  servants^  was 
the  sole  cause  of  it  This  is  not,  therefore,  a  case  where  an  indict- 
ment can  be  maintained.  The  verdict  is  not  only  against  evidence, 
but  it  is  also  contrary  to  law;  and  the  motion  to  set  it  aside  must 
be  sustained  and  a  new  trial  granted. 

This  view  of  the  law  renders  it  unnecessary  to  consider  whether 
the  deceased  was  or  was  not  in  the  exercise  of  due  care  at  the 
time  of  the  injury;  or  whether  there  was  or  was  not  carelessness 
on  the  part  of  the  railroad  company,  or  that  of  its  employees. 

Motion  sustained.     Verdict  set  aside  and  new  trial  granted. 

Afpletok,  G.  J.,  DicEEBsoir,  Baraows,  Davfobth  and  Yia- 
GIST,  JJ.,  concurred. 


Davis  v.  Emsbt. 

(81  Me.  140.) 

Bale  tf  bwOdmg  te  he  remowd  by  a  day  eertaia — firnkme  U 

Plaintiff  bought  of  defendant  and  paid  for  a  building  to  be  removed  by  a  day 
designated,  but  did  not  remove  it  within  the  time  stated.  Held^  (hat  the 
title  to  the  building  did  not  revest  in  the  defendant. 

Trover  to  recovBr  the  value  of  a  building.    The  opinion  statef 
the  case. 

S.  K,  £  B,  F.  Hamilton^  for  plaintiff. 
Vol..  XIV.  — 7(» 


Dayia  t.  Emery. 


Ch€t8»  K  Clifford,  for  defendant.     Plaintiff's  title  was  defeated 
by  his  failure  to  remove  the  bam  by  May  1.     Pease  y.  Oibson,  6 
Ke.  81;  Davis  v.  Buffam,  51  id.  160;  Reed  v.  Merrifield,  10  Meto. 
55. 

Appleton,  0.  J.     This  is  an  action  of  trover  to  rocoyer  the  value 

of  a  building  to  which  the  plaintiff  claims  title  by  a  bill  of  sale  in 

the  following  words: 

'*  Nbwfield,  Nov.  6,  1865. 
•**40.00. 

*'  J.  B.  Davis  bought  of  Elizabeth  Emery  one  building  23  feet 

wide  and  50  feet  long,  now  standing  west  of  my  house  and  banu 

Said  building  is  to  be  moved  off  from  where  it  now  stands  by  the 

1st  of  May  next.     Price  $40.     Ecceived  pay. 

"Elizabeth  Emery." 

The  building  was  not  removed  within  the  time  specified.  Upon 
the  foregoing  writing  the  justice  presiding  instructed  the  jury 
if  they  found  that  the  term  limited  in  said  writing  was  not  extended 
prior  to  the  Ist  of  May,  A.  D.  1866  by  the  defendant,  that  the 
title  to  the  building  would  revest  in  the  defendant,  and  that  the 
plaintiff  would  not  have  a  right  to  go  on  and  remove  the  same. 

The  plaintiff  bought  the  barn  and  paid  for  it.  As  between  the 
parties  to  this  suit,  it  must  be  deemed  personal  property.  The 
defendant,  having  sold  it  as  such  and  received  the  price  agreed  upon, 
cannot  claim  it  as  a  part  of  the  realty.  It  stands  precisely  as  if  it 
bud  been  a  sale  of  a  cart  or  wagon,  which  was  to  bo  stored  by  the 
seller  for  a  specific  time,  and  which  was  not  removed  by  the  buyer 
within  that  time.  The  title  to  the  article  sold  and  paid  for  would 
not  be  changed  by  the  neglect  of  the  purchaser  to  remove  it  at  the 
stipulated  day. 

The  phrase,  "said  building  is  to  be  moved  off  from  where  it  now 
stands  by  the  1st  of  May  next,"  being  included  in  the  bill  of  sale 
to  the  purchaser,  he  must  be  regarded  as  having  assented  thereto 
and  thereby  impliedly  to  have  agreed  to  remove  it  in  accordance 
with  this  provision,  and  is  liable  in  damages  for  its  non-remova) 
within  the  time  specified.  Newell  v.  Hill,  2  Mete.  180;  Pike  v 
BrowUy  7  Cush.  133;  Maine  v.  (•umstotty  98  Mass.  317.  There  is 
nothing  in  the  language  indicating  that  the  building  would  be  for- 
feited and  the  title  revest  in  the  seller,  if  a  removal  was  not  made 
by  the  Ist  day  of  May  then  next. 
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If  it  is  to  be  regarded  as  a  license  within  which  time  the  pur- 
chaser might  remove  the  building,  stiU  the  neglect  to  remove  would 
not  constitute  a  forfeiture.  The  purchaser  might  be  liable  in  tres- 
pass for  all  damage  done  by  him  to  the  owner  of  the  land  in  remov 
ing  the  building,  but  not  for  the  value  of  the  property  removed. 
Danie  v.  Dame,  38  N.  H.  429.  The  title  to  the  property  sold  was 
in  the  purchaser.  XeUon  v.  Nelson,  6  Gray,  385;  Nettleton  v. 
Sikes,  8  Mete.  34. 

The  law  relating  to  fixtures,  whether  as  between  grantor  and 
grantee,  mortgagor  and  mortgagee,  or  landlord  and  tenant,  has  no 
bearing  upon  the  question  under  consideration.  As  between  the 
buyer  and  seller  the  building  was  a  personal  chattel,  which  the  pur- 
chaser was  to  remove  in  a  given  time,  and  until  that  time  it  was  to 
remain  on  the  seller's  land.  It  was  the  simple  case  of  a  merchant 
storing  goods  for  a  limited  time  for  the  purchaser,  who  had  paid 
the  price  therefor. 

The  cases  cited  by  the  counsel  for  the  defendant  are  inapplicable. 
In  Pecise  v.  Gibson,  6  Oreenl.  81,  the  sale  was  not  of  a  specific 
article,  but  only  of  so  much  timber  as  the  vendee  might  take  off 
Avithin  the  time  limited  in  his  contract.  To  the  same  effect  are  the 
cases  of  Reed  v.  Merrifield,  10  Mete.  155,  and  Howard  v.  Lvicoln, 
12  Me.  122. 

In  Vincent  v.  Cornell,  13  Pick.  294,  oxen  were  sold,  the  title  to 
be  perfect  upon  payment  within  a  stipulated  time,  and,  the  price  not 
being  paid,  the  title  was  held  to  remain  in  the  vendor.  So,  the  case 
of  Fairbanks  v.  Phelps,  22  Pick.  535,  was  one  of  a  conditional  sale, 
the  title  to  become  perfect  in  the  vendee  when  the  purchase-monej 
was  paid.  But  in  this  case  there  was  no  sale  on  condition  and 
there  was  nothing  due  the  seller,  the  price  having  been  paid  at  the 
time  of  the  purchase. 

Exceptums  sustained. 

CuTTiKG,  Kbijit,  DiGKiBSOV  and  Tafuit,  JJ.,  ooncnmd. 

BABBiiws,  J.,  diMented. 


mai:ne, 


HarnMui  ▼.  Bjumxm. 


Ha&mok  V.  Habhon. 

Dureti  —  threat  of  pnfteetUion, 

Plaintiff  fMtid  money  to  defendant  under  threat  of  criminal  proeectttion,  but 
tliere  was  no  threat  of  immediate  imprisonment.  IIM,  that  he  oo«ld  not 
recoTvr  the  money  back  on  the  ground  of  daron. 

Assumpsit   to  recover  $50.00  allcgod  to  hare    boen  paid  under 
duress. 

The  parties  were  formerly  joint  owners  of  a  mill,  plaintiff  owning 
three-fourths  and  defendant  one  fourth.  The  mill  was  bamed,  and 
(plaintiff  collected  $S00  insurance  thereon.  Defendant  demanded 
one-quarter  thereof.  Plaintiff  testified  that  defendant  came  to 
his  house  and  demanded  the  money,  and  that  defendant  ^'  ripi^cd 
and  swore  very  bad,  damned  me,  and  G — d  d— d  me.  That  scared 
me,  for  he  is  a  man  I  haven't  heard  speak  a  wicked  word  for  a 
great  many  years.  I  went  out  into  the  shed  and  he  followed  me 
out  there,  talking  tremendous  to  me;  he  said  he  would  have  me  in 
jail  before  night,  and  he  would  have  the  handcuffs  on  me,  for  I 
hud  burned  the  mill,  and  he  would  have  the  insurance.  As  he  fol- 
lowed me  out  he  had  his  knife,  wliittling  this  way  (illustrates)  as 
quick  as  I  ever  saw  any  body,  and  come  up  close  to  me.  I  started 
off  from  him  and  begged  him  to  keep  away  from  me.'*  "  My  son 
William  came  and  put  his  hand  on  to  me  and  led  me  off  into 
another  room,  and  said  it  was  best  to  have  it  settled.  I  told  him 
that  I  should  never  settle  it,  in  no  way  thinking  I  owed  him  acoi>- 
per,  but  for  some  particular  reason  I  consented  to  let  him  have 
<?50.00,  When  I  placed  tlie  bill  upon  the  table  I  told  him  I  would 
let  him  have  $50.00,  not  that  I  owed  it  to  him,  or  any  thing  of  the 
kind,  but  for  sake  of  saving  my  wife's  life.  *  *  *  He  said 
I  burned  the  mill;  that  he  had  seen  three  rcsix)nsible  men  who  saw 
me  set  that  mill  on  fire.  If  lie  hadn't  gone  as  far  as  that  I  shouldn't 
have  let  him  have  any  money,  but  I  found  she  could  not  stand  it." 
Plaintiff's  counsel  contended  that  this  constituted  such  duress  ai 
would  enable  him  to  recover  the  money  so  paid.  Upon  this  point 
the  jury  were  instructed  as  follows:  "Duress  must  necessarily  bo 
one  of  two  kinds.     It  either  refers  to  threats  or  to  imprisonment. 
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There  ia  no  pretense  of  imprisonment  here,  of  any  kind;  therefore 
that  is  laid  out  of  the  etise.  There  is  something  said  about  threats 
of  prosecution.  That  you  may  also  lay  out  of  the  case;  for  a  party, 
if  he  settles  under  a  threat  of  prosecution,  cannot  recover  it  back 
in  a  case  of  this  kind.  This  dui*es8,  or  settlement  under  duress, 
must  be  done  to  relievie  himself  from  some  impending  danger  that 
hangs  over  him  at  the  time,  or  some  absolute  imprisonment,  which 
I  have  told  you  does  not  exist  in  this  case.  Now,  was  there  any 
impending  danger  at  that  time?  The  plaintiff  must  satisfy  you 
that  there  was;  that  there  was  absolute  danger  of  serious  bodily 
liiirm,  either  of  losing  his  life,  or  a  limb,  or  serious  danger  to 
his  i)er8on  on  that  occasion.  If  the  testimony  fail  to  satisfy  you 
(»f  that  point,  then  the  plaintiff  cannot  recover  on  this  ground, 
because  he  is  not  to  pay  over  his  money  under  any  less  danger  than 
that." 

To  these  instructions  the  plaintiff  excepted. 


B.  F.  PilUhiry  and  W.  P.  Whiteliouse,  for  plaintiff.  Threats  of 
imprisonment  may  amount  to  duress.  1  Coke  on  Lit.  253,  6,  §  419; 
2  Coke's  Inst.  483;  1  Shep.  Touch.  61;  Story  on  Cont.,  §  91; 
Bddy  V.  Herrin,  17  Me.  338;  Whitefidd  v.  LongfeUow,  13  id. 
146;  Foshay  v.  Ferguson^  5  Hill,  154;  Taylor  v.  Jaqties,  106  Man. 
291. 

Baker  <§  Baker,  for  defendant. 

Da^fohth,  J.  No  question  is  raised  in  this  case  except  nndei 
the  second  count  in  the  writ,  which  is  for  money  paid  under  an 
alleged  duress,  arising  from  threats  of  a  criminal  prosecution  and 
personal  injury.  The  first  instruction  excepted  to  is  that  a  threat 
of  prosecution  does  not  constitute  duress.  In  this  we  see  no  error. 
Bacon,  in  his  Abridgment,  vol.  2,  p.  156,  referring  to  Lord  Coke, 
says:  ''That  for  menaces,  in  four  instances,  a  man  may  avoid  his 
own  act.  1.  For  fear  of  loss  of  life;  2.  Of  loss  of  member;  3.  Of 
mayhem;  4.  Of  imprisonment."  A  prosecution  cannot  come  under 
either  of  the  items  of  personal  violence;  unless,  therefore,  it  impUes 
imprisonment  it  cannot  constitute  dures&  All  the  cases  to  which 
our  attention  has  been  directed,  or  which,  after  considerable  research, 
we  have  been  able  to  find,  hold  threats  of  prosecution  sufficient  to 
avoid  an  act  only  as  they  are  connected  with  threats  of  imprison- 
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ment,  either  illegal  in  its  beginning,  or  which  by  abuse  becomes 
illegal.  There  must  be  impri8onmen.ty  or  fear  of  it,  sufficient  to 
overcome  the  will  of  a  man  of  ordinary  firmness  and  constancy. 
Coke  says  it  is  the  fear  of  imprisonment  'Hhat  sufficeth  to 
avoid  a  bond  or  a  deed."  In  WhitefUld  v.  Longfellaw,  13  Me.  146, 
and  Eddy  v.  Herrin,  17  id.  338,  it  is  held  that  there  must  be  an 
unlawful  imprisonment  or  a  reasonable  fear  of  it.  In  both  of  those 
cases  a  warrant  for  the  arrest  of  the  threatened  party  had  been 
procured.  To  the  same  effect  is  2  Kent's  Com.  453;  Story's  PL 
249,  250;  2  Greenl.  Ev.,  §  301,  and  note;  1  Pars,  on  Cont.  393,  394. 

The  two  cases  mainly  relied  upon  in  argument  are  clearly  distin- 
guishable from  this.  In  Foshay  v.  Ferguson^  5  Hill,  154,  the  threat 
relied  upon  is  that  of  arrest  upon  a  real  or  pretended  warrant,  and 
not  simply  of  prosecution.  In  Taylor  v.  Jaqties,  106  Mass.  291, 
the  threat  was  not  only  of  a  prosecution,  but  of  an  immediate  im- 
prisonment, and  on  a  warrant  alleged  to  have  been  already  procured. 
In  this  last  case  the  jury  were  instructed,  substantially,  that  duress 
must  be  by  unlawful  imprisonment,  or  by  threats  of  imprisonment, 
inducing  a  reasonably  grounded  fear  of  restraint  of  liberty.  This 
instruction  was  held  to  be  substantially  correct,  and  the  exceptions 
on  this  point  were  sustained  only  on  the  ground  that  the  jury  were 
subsequently  told  that  an  admission  of  indebtedness,  on  the  part  of 
the  defendant,  to  the  amount  claimed,  or  to  part  of  that  amount, 
and  a  liability  to  indemnify  the  plaintiffs,  for  damages  he  had  caused 
them,  for  the  balance,  would  repel  the  inference  of  duress,  although 
indicated  by  the  other  facts  in  the  case.  This  case  cannot  properly 
be  cited  as  authority  to  show  that  any  thing  short  of  illegal  impris- 
onment, or  a  well-grounded  fear  of  it,  will  constitute  duress. 

It  should  be  observed  that  in  the  case  at  bar  no  instructions  were 
given  and  none  asked  as  to  the  effect  of  threats  of  imprisonment 
If  the  case  required  such,  the  counsel  should  have  asked  them,  and 
in  the  absence  of  such  request  exceptions  will  not  be  sustained, 
unless  the  rule  of  law  given  is  erroneous.  Some  of  the  testimony 
in  the  case  may  have  a  tendency  to  prove  threats  of  imprisonment 
but  none  connected  with  a  prosecution,  or  growing  out  of  a  warrant 
already  obtained  or  even  threatened.  There  is  in  the  case  no  allu- 
sion to  any  precept  issued  or  to  be  issued.  A  threat  of  prosecution 
simply,  before  the  commencement  of  any  legal  proceedings,  doeg 
not  necessarily  include  an  arrest.  It  is  no  more  than  an  assertion 
that  the  proper  steps  will  be  taken  to  institute  a  legal  process,  which 
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may  or  may  not  result  in  an  arrest  of  the  person.  And  whether 
the  process  is  to  be  initiated  before  a  magistrate  or  the  grand  jury, 
the  law  so  shields  it  by  the  oath  of  the  complainant  and  witnesses, 
ns  well  as  the  official  oaths  and  responsibilities  of  the  magistrate 
and  juroi-s,  that  the  danger  of  imprisonment  from  such  a  threat  is 
too  remote  and  contingent  to  overcome  the  will  of  an  innocent  per- 
son of  common  firmness. 

Another  answer  to  this  exception  is  that  the  instruction  was  not 
material.  If  from  the  testimony  it  can,  by  any  possibility,  be 
inferred  that  there  were  any  threats  of  criminal  prosecution,  it  does 
not  appear  that  tlio  plaintiff's  will  was  overcome  by  them,  but  quite 
the  contrary.  According  to  his  own  testimony,  if  his  will  was 
overcome  by  any  thing  other  than  a  submission  to  a  claim  of  an 
amount  due,  it  was  by  the  danger  of  personal  injury,  or  rather  the 
effect  of  the  violence  manifested  upon  his  wife.  It  is  true  an  act 
done  to  relieve  the  wife  from  duress  may  be  avoided;  but  this  case 
is  not  put  upon  that  ground.  All  the  duress  complained  of  is  upon 
the  plaintiff  himself. 

The  second  instruction  complained  of,  that  of  threats  of  personal 
injury,  seems  to  be  abandoned  in  the  argument.  But  if  not,  it  is 
in  accordance  with  all  the  authorities.  It  is  trud  that  the  later 
authorities  have  somewhat  modified  the  older,  requiring  a  less  degree 
of  personal  injury  than  formerly  to  justify  a  man  in  yielding  for  the 
time,  still  all  hold  that  there  must  be  an  apparent  danger  of  serioas 
bodily  harm.  1  Pars,  on  Oont.  393;  2  GreenL  on  Br.,  §  301,  and 
note. 

Bxcq^tions  ovmruIetL 

Applbiov,  0.  J.,  Oumvo,  Dioebbsov,  ViBonr  and  PbtbbSi 
/J.,  concurredi 
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Kino  t.  Crowell. 

(ei]fe.M4.) 

i0A«n  not  premature. 

in  an  action  againnt  the  indoraer  of  a  promisHorj  note  payable  without  place 
named,  ?ield,  (1)  that  a  demand  on  the  maker  in  the  street  was  good,  he  har* 
ing  no  place  of  baHineas,  and  raising  no  objection  to  the  demand  ;  (2)  that  an 
actaa]  exhibition  of  the  note  at  the  time  of  the  demand  was  unnecessary,  the 
holder  having  the  note  with  him,  and  there  being  no  request  to  prodace  it 
and  (3)  that  notice  to  the  indorser  upon  the  last  day  of  grace,  after  demano 
upon  the  maker,  was  not  premature. 

Assumpsit  against  Andrew  J.  Crawell,  as  indorser  of  the  follo\f 
I  iijg  promissory  note: 


'**loO.  Aprils,  1871. 

'^  Four  months  after  date  I  promise  to  pay  to  the  order  of  A.  J. 
Crowell  one  hundred  and  fifty  dollars.     Value  received. 

"  H.  E.  Morton." 

Fudorsed — "A.  J.  Orowell,  Jeremia  Olidden,  C.  H.  Glidden." 

The  maker  and  indorsers  of  the  note  resided  in  Winthrop  Tillage, 
and  the  plaintiff,  to  whom  the  note  was  indorsed,  in  Monmonth* 
When  the  note  was  made,  the  maker  had  a  place  of  business  in 
Winthrop,  but  he  afterward  failed  and  closed  his  store.  Plaintiff, 
on  the  11th  of  August,  1871,  went  to  Winthrop  to  collect  the  note, 
or  to  take  the  necessary  steps  to  hold  the  indorsers.  Not  finding 
the  maker  at  his  former  store,  he  went  to  his  house;  was  told  that 
he  was  on  the  street,  and  there  plaintiff  found  him  and  demanded 
payment  of  the  note,  which  was  refused;  afterward,  on  the  same 
day,  plaintiff  notified  defendant  of  the  demand  and  refusal,  and 
that  he  should  look  to  him  for  payment  of  the  note. 

Upon  these  facts  it  was  agreed  that  the  conrt  should  enter  judg 
ment, 

B.  Kempton,  for  plaintiff. 

/.  H.  Pottery  for  defendant.  Demand  made  upon  the  maker  on 
the  street  is  not  sufficient.     Byles  on  Bills  (5th  Am.  ed.),  196,  note 
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1;  1  Pars,  on  Notes  and  Bills,  372,  421;  McOmder  r.  Bank  of  Wash* 
ington,  9  Wheat.  198;  King  y.  Holmes,  11  Penn.  St.  456;  FaU 
River  Union  Bank  v.  Willard,  5  Mete.  216;  Otseffo  County  Banh  y 
Weaver,  18  Barb.  292;  Sanderson  v.  Jttdge,  2  H.  Black.  509.  The 
note  should  have  been  exhibited.  Byles  on  Bills  (Am.  ed.),  196; 
1  Pars,  on  Notes  and  Bills,  230,  note  x,  367;  Freefnan  v.  Boynton^ 
7  Mass.  453;  Mussoii  v.  Lake,  4  How.  262;  Draper  v.  Clemens,  4 
Mo.  52.  The  maker  is  not  bound  to  pay  without  presentation  of 
the  note.  Hansard  v.  Robinson,  7  B.  &  C.  90;  9  Dow.  &  R.  860. 
The  notice  to  the  indorser  was  premature.  The  maker  had  the 
whole  day  in  which  to  pay  the  note.  Pierce  v.  Cate,  12  Cush.  190 
Henry  v.  Jones,  8  Mass.  453;  Wiggle  v.  Thompson^  11  S.  &  M.  452 
Oshur7i  V.  Moncure,  3  Wend.  170;  Crosby  v.  Grant,  36  N.  H.  275 
1  Pars,  on  Notes  and  Bills,  411. 

Virgin,  J.  When  the  defendant  indorsed  and  put  into  circnla- 
tion  the  note  in  suit,  he  thereby  ordered  the  maker  to  pay  the 
amount  therein  specified  to  the  plaintiff;  and  he  also  thereby  prom- 
ised that  if  the  note  were  duly  demanded  of  the  maker  and  not  paid, 
then  he  himself  would,  upon  receiving  due  notice  of  the  demand 
and  non-payment,  pay  it  to  the  plaintiff. 

And  now,  in  this  suit  upon  his  promise,  the  defendant  declines 
to  pay  the  note  on  the  following  alleged  grounds: 

1.  That  the  demand  was  not  lawful,  inasmuch  as  it  was  made  on 
the  street 

The  general  rule  of  law  is  that  the  holder  must  use  diligence  to 
find  the  maker  and  demand  payment  of  him;  and  the  inquiry  will 
be,  whether,  under  the  circumstances  of  the  case,  due  diligence  has 
been  used.     3  Kent's  Com.  129. 

It  is  a  familiar  law  that  when  a  promissory  note  payable  generally, 
and  not  at  a  specified  place,  is  seasonably  demanded  at  the  maker's 
known  and  settled  place  of  business  for  the  transaction  of  his 
moneyed  concerns,  it  is  sufficient  to  hold  the  indorser.  And  the 
same  may  be  said  of  a  like  demand  made  at  his  place  of  residence. 
Neither  does  it  make  any  difference  whether  the  maker  be  personally 
present  or  temporarily  absent  at  the  time  of  the  demand.  In  either 
case  the  law  has  for  many  years  been  constant  in  declaring  that  the 
evidence  afforded  by  such  a  demand  constitutes  fall  proof  of  ine 
iiligence  on  the  part  of  the  holder. 

But  in  the  case  at  bar  the  plaintiff  went  still  fnrther  than  th« 
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technical  exactions  of  the  law  required.  He  was  a  resident  of 
Monmouth.  On  the  day  the  note  became  due  he  went  to  Winthrop 
yillage,  where  both  the  maker  and  the  defendant  resided,  ^'  for  the 
purpose  of  collecting  this  note,  or  of  taking  the  necessary  steps  to 
hold  the  indorser."  On  going  to  the  store  which  had  been  occa- 
pied  by  the  maker  as  his  place  of  business,  ho  found  it  had  been 
closed  and  in  the  possession  of  an  officer  more  than  thirty  days ; 
that  the  maker  had  failed  in  his  business,  and  that  all  his  property 
was  under  attachment  Thereupon  the  plaintiff  went  to  the  maker's 
place  of  residence,  where  he  was  informed  that  the  maker  was  not 
at  the  house,  but  had  gone  out  on  the  street.  Had  he  gone  through 
the  ceremony  of  demanding  payment  of  the  note  at  the  house, 
while  the  maker  was  out  on  the  street,  the  law  would  pronounce 
the  plaintiff's  diligence  ample.  But  not  finding  the  maker  at  home 
the  plaintiff  trebled  his  diligence,  sought  and  found  him  on  the 
street  in  that  country  village,  and  then  and  there  requested  pay- 
ment of  the  note  of  the  maker  personally,  which  was  refused. 

It  does  not  appear  (as  it  would  be  likely  to,  if  ti*ue)  that  any 
objection  to  the  place  of  demand  was  made  by  the  maker.  If  he 
had  had  funds  with  which  to  pay,  not  with  him,  but  at  his  house, 
he  would  at  once  have  said  so.  If  he  had  objected  to  the  place  and 
requested  the  plaintiff  to  accompany  him  to  his  house  and  receive 
the  money  due  on  the  note,  and  the  plaintiff  had  declined  so  reasona- 
ble a  request,  the  legal  aspect  of  this  branch  of  the  case  might 
thereby  have  been  materially  changed.  But  no  such  facts  exist. 
He  simply  refused  payment,  and,  in  all  human  probability,  for  the 
real,  though  to  him,  perhaps,  unpleasant,  reason  that  all  his  prop- 
erty was  in  the  custody  of  the  law,  and  he  had  in  fact  nothing 
wherewith  he  could  pay. 

It  would  seem  that  such  a  demand  would  be  more  satisfactory  to 
all  concerned  than  a  mere  formal  ceremony  of  a  demand  gone 
through  at  his  place  of  residence  during  the  maker's  absence.  And 
we  have  no  hesitation  in  declaring  the  demand  sufficient  under  the 
circumstances,  so  far  as  the  place  is  concerned,  to  charge  the 
defendant. 

We  are  aware  that  Byles  on  Bills,  196,  declares  that  a  demand 
made  on  the  street  is  not  sufficient  Such  is  the  doctrine  exprcEsed, 
too,  in  the  author's  notes  in  Lead.  Cas.  on  Bills,  327,  328.  And 
there  are  several  cases  containing  the  dictum  in  general  terms  that 
%  demand  must  be  made  either  at  the  maker's  place  cf  business  or 
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place  of  residence.  Bat  our  attention  has  been  called  to  no  case, 
neither  have  we,  after  considerable  research,  been  able  to  find  any 
wherein  the  court  haying  the  question  before  it  decided  adyeraely 
to  a  demand  made  on  the  street,  under  circumstances  similar  to 
those  in  this  case. 

On  the  other  hand,  Judge  Stobt,  in  discussing  the  law  applica- 
ble to  notes  like  this,  uses  the  following  language:  **  The  general 
rule  is,  that  the  presentment  for  payment  may  be  made  to  the 
maker  personally,  or  at  his  dwelling-house  or  other  place  of  abode, 
or  at  his  counting-house  or  place  of  business.  It  seems  a  present- 
ment may  always  be  made  personally  to  the  maker,  wherever  he 
may  be  found,  although  he  may  not  be  either  at  his  domicile,  or  at 
his  place  of  business. ''  And  he  cites  quite  a  large  number  of  cases, 
in  a  note,  as  authority.     Story  on  Prom.  Notes,  §  235. 

In  Edwards  on  Bills  (2d  ed.),  150,  is  found  the  following:  ^' Being 
made  payable  at  large,  it  is  due  at  any  and  every  place;  but  for  the 
purpose  of  charging  the  indorser,  it  must  be  presented  for  payment 
to  the  maker  personally,  or  at  his  residence  or  place  of  business. 
If  it  be  made  payable  at  a  particular  place  in  the  city,  it  is  neces* 
sary  to  present  the  note  there  for  payment,  for  the  purpose  of 
charging  the  indorser.  But  even  in  this  case,  if  a  personal  demand 
is  made  upon  the  maker,  and  no  objection  is  made  by  him  as  to  the 
place,  it  is  sufficient." 

So  in  3  Kent's  Com.  128.  '^  Demand  of  payment  must  be  made 
by  the  holder  or  his  agent  upon  the  acceptor  at  the  place  appointed 
for  payment,  or  at  his  house  or  residence,  or  regular  known  place 
of  his  moneyed  business,  or  upon  him  personally,  if  no  particular 
place  be  appointed."  And  again,  on  page  96,  ''If  demand  be  made 
upon  the  maker  elsewhere  than  the  place  appointed,  and  no  objec- 
tion be  made  at  the  time,  it  will  be  deemed  a  waiver  of  any  future 
demand." 

And  Prol  Parsons  says:  "  In  general  a  personal  demand  would 
be  sufficient,  if  made  at  any  place  where  the  maker  may  reasonably 
be  expected  to  be  in  condition  to  pay;  and  if  made  in  any  other 
phice  —  such,  for  instance,  as  in  the  street — it  would  usually  be 
good,  unless  objection  were  made  to  payment  because  the  place  was 
an  improper  one,  or  some  similar  reason  were  given  for  the  refusaL 
1  Pars,  on  Notes  and  Bills,  421.  And  he  uses  somewhat  similar 
language  on  p.  372. 

The  doctrine  as  stated  above  by  Stort,  J.,  is  approved  in  Taylof 
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V.  Snyder^  3  Demo,  lift,  pabtidied  as  a  leading  caas  in  Leading 
Oases  on  Bills,  313.  316. 

Finally,  our  own  oonrt  held,  that  where  a  note  signed  by  two, 
made  payable  at  their  dwelling-houses,  was  demanded  of  them, 
together,  at  the  barnyard  of  one  of  them,  and  no  objection  was 
made  as  to  the  place  of  the  demand,  the  demand  was  sufficient, 
Baldwin  v.  Farnsworth,  10  Me,  414* 

2.  But  the  defendant  further  objecting  to  the  sufficiency  of  the 
demand  says:  *^  As  the  payer  has  a  right  to  require  its  deliyery  up 
to  him  before  he  pays,  and  may  insist  that  the  holder  produce  it, 
the  note  should  have  been  exhibited." 

It  is  true  that  the  rule  requiring  the  person  making  the  demand 
to  exhibit  the  evidence  of  debt  is  well  settled,  and  well  grounded  in 
reason;  and,  although  applicable  to  all  written  contracts  on  which 
a  demand  is  necessary,  it  is,  as  has  been  well  said,  especially  appli- 
cable to  negotiable  securities,  which  may  be  legally  transferred  to 
another  at  the  very  time  the  original  payee  makes  the  demand. 
But  the  reasons  applicable  to  cases  in  which  the  maker  offers  to  pay 
cannot  apply  to  cases  in  which  he  not  only  does  not  offer,  but  abso* 
lately  refuses,  to  pay,  and  does  not  even  express  any  desire  to  see 
the  note. 

The  idle  ceremony  of  producing  the  note  when  the  maker 
unqualifiedly  refuses  to  pay  is  well  illustrated  by  Shaw,  C.  J.,  in 
Gilbert  v.  Dennis,  3  Mete.  497,  where  he  says:  "  Even  under  the  law 
of  tender,  which  is  extremely  strict,  it  is  held  that  where  a  party  to 
whom  a  tender  is  to  be  made  declares  that  he  will  not  accept  it,  an 
actual  production  and  offer  of  the  money  is  not  necessary." 

The  case  finds  expressly  that  the  maker  had  the  note  in  his  pos- 
session when  he  made  the  demand.  We  think  the  objection  cannot 
prevail.  Arnold  r.  Dresser,  8  Allen,  435 ;  Freeman  v.  Boynt07%y  7 
Mass.  485;  Etheridge  v.  Ladd,  44  Barb.  69. 

3.  The  defendant  finally  contends  that  the  notioe  having  been 
given  to  the  defendant  on  the  last  day  of  grace  was  premature,  for 
the  reason  that  the  maker  had  the  whole  day  in  which  to  pay. 

We  presume,  however,  that  the  defeudan^^  predicated  this  objec- 
tion upon  the  alleged  iuBufficiency  of  the  demand.  For  long  before, 
and  certainly  ever  since,  the  review  of  the  cases  by  Shaw,  0.  J.,  in 
Staples  V.  Franklin  Bank,  1  Mete.  43,  the  rule  applicable  to  notes 
like  the  one  in  question  has  been  that  the  note  is  due  on  actual 
demand  at  any  such  hour  on  the  last  day  of  grace  that,  having 
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regard  to  the  habits  and  usages  of  the  oommunity  where  the  maker 
resides,  he  may  be  reasonably  expected  to  be  in  condition  to  attend 
to  ordinary  business ;  and  if,  u|)on  such  demand,  payment  is  not 
made,  the  maker  is  in  default,  and  notice  of  dishonor  may  forth- 
with be  given  to  the  indorser.  But  if  no  such  demand  be  made, 
and  the  maker  does  nothing  amounting  to  a  waiver,  he  has  the 
whole  of  the  day  in  which  to  make  payment,  and  is  not  in  default 
until  the  expiration  of  the  basiness  day  within  which  such  demand 
might  hare  been  made.  Greeley  v.  Thurston,  4  Qreenl.  479;  Flini 
V.  Rogersy  15  Me.  67;  Lunt  v.  Adams,  17  id.  230;  Famsworth  v. 
Allen,  4  Gray,  413 ;  Estes  v.  Towery  102  Mass.  65;  S.  C,  3  Am. 
Rep.  439 ;  Gordon  t.  ParmeleCy  15  Oray^  413;  Manchesier  Bank  v. 
Fellows,  28  N.  H,  303;  Crosby  v,  GrmU,  36  id.  418. 

Defendant  defaulted. 

ApPLETON,     G.    J.,      CUTTI2!9^G,     DiOKEBSON,     DANFOBIH    AUd 

PsTEBfl,  JJ.,  ooncurred. 
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(61  Me.  891.) 
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Taxation — remedy  for  taxe»  UUgally  awessed  and  paui — eUeUon  ofretnediet. 

Plaintiff's  property  was  seized  and  sold  to  pay  an  assessment  which  was  illegal 
because  of  want  of  jurisdiction  of  tlie  assessors.  Jleld,  that  plaintiff  had 
two  remedies,  either  against  the  assessors  in  tort  or  against  the  town  in 
assumpsit,  for  the  proceeds  of  the  property,  but  having  elected  the  latter 
remedy  and  recovered  judgment  against  the  towxi,  which  waa  satisfied,  he 
could  not  proceed  against  the  assessors. 

Trespass  against  Perciyal  and  others  for  the  oonversion  of  shared 
of  Maine  Central  liailroad  stock  belonging  to  plaintiff.  The 
defendants  wore  assessors  of  the  town  of  WateiYrllCy  and  assessed 
plaintiff  as  an  inhabitant,  which  he  was  not.  The  defendants 
pleaded  a  former  recovery  by  the  plaintiff  in  an  aovion  o<  assumpsit 
against  the  town  of  Waterville  for  the  proc^tivls  of  tV*  w*^  «/>rtk 
and  the  satisfaction  of  said  judgment. 
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Whether  such  a  reooveiy  and  aaiisfaction  was  a  bar  to  the  rait 

was  submitted  to  this  court. 

A.  H.  Ware,  for  plaintifl. 
A.  Libbejfy  for  defendants. 

Afflwton,  0.  J.  This  is  an  action  of  trespass  far  unlawfully 
taking  and  carrying  away  certain  shares  of  the  capital  stock  of  the 
Maine  Central  Railroad  Company,  the  property  of  the  plaintiff. 

The  defendants  are  assessors  of  the  town  of  Wateryille.  The 
plaintiff  was  assessed  by  them  as  one  of  its  inhabitants.  Not  being 
one,  the  assessors  had  no  jurisdiction.  A  warrant  was  issued  in  due 
form  of  law  to  the  collector  of  said  town,  who  seized  and  sold  the 
stock  in  controTcrsy,  and  paid  over  the  proceeds  of  such  sale  to  its 
treasurer. 

The  property  of  the  plaintiff  having  been  seized  and  sold  to  pay 
an  illegal  assessment,  the  assessors  having  no  jurisdiction,  the 
plaintiff  had  two  remedies,  either  of  which  he  might  pursue.  He 
might  sue  the  assessors  in  tort,  or,  waiving  the  tort,  he  might  bring 
assumpsit  against  the  town  for  the  proceeds  of  the  property  sold. 
The  damages  are  determined  upon  different  principles,  as  the  reme- 
dies pursued  are  in  tort  or  assumpsit.  Electing  one  of  two  forms 
of  action,  the  party  elects  that  his  damages  shall  be  determined  by 
the  rules  which  govern  in  assessing  damages  in  the  remedy  adopted. 
The  plaintiff,  having  his  election  as  to  the  remedy  to  be  pursued, 
brought  his  action  of  assumpsit,  pursued  it  to  judgment,  and  has 
received  full  satisfaction  of  the  execution  issued  upon  such  judg« 
ment.  In  that  suit,  the  tort  being  waived,  he  recovered  judgment 
only  for  the  proceeds  of  the  stock  sold  and  interest  thereon. 

Having  thus  affirmed  the  sale  by  claiming  the  proceeds  and 
receiving  the  same,  he  now  in  this  action  demands  damages  for  the 
tort  heretofore  waived.  But  the  plaintiff,  having  elected  his  remedy 
and  received  the  satisfaction  which  the  law  gives  in  such  case,  can- 
not revive  his  cause  of  action.  A  claim  arising  from  one  entire  and 
continuous  tortious  act  cannot  be  divided  into  distinct  demands 
and  made  the  subject  of  separate  actions.  A  plaintiff  cannot  divide 
his  cause  of  action,  recover  compensation  in  assumpsit  by  waiving 
the  tort,  and  then,  having  received  such  compensation,  resort  to  the 
tort  which  hay  been  waived,  and  in  that  again  mcover  compensation 
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as  though  the  tort  had  not  been  waiyed.  He  cannot  waive  all  wrong- 
doing  and  recover  compensation  upon  that  basis^  and  then,  treating 
the  tort  once  waived  as  a  subsisting  grievance,  recover  damages 
whicL  are  to  be  assessed  upon  different  principles.  Neither  can  he 
recover  part  compensation  in  assumpsit,  thus  waiving  his  tort,  and 
then,  resorting  to  it  as  an  existing  wrong,  recover  the  residuum  of 
lamages  in  another  form  of  action.  He  cannot  split  his  cause  of 
action  into  fractional  parts,  and  recover  for  such  fractions  in  different 
suits  and  upon  different  grounds  of  action. 

In  higlee  v.  BoswQrth,  5  Pick.  502,  a  suit  was  brought  against  the 
assessors  for  an  assessment  which  was  unauthorized  and  illegal.  In 
delivering  the  opinion  of  the  court,  Morton,  J.,  says:  ''  Although 
the  money  collected  by  this  illegal  distress  and  paid  into  the  parish 
treasury  might  have  been  recovered  by  an  action  for  money  had  and 
received  against  the  parish  {Aniesiniry  W.  d  C  Manuf.  Go.  v. 
Ainesburyy  17  Mass.  461;  8um)ier  v.  First  Parish  in  Dorchester^  4 
Pick.  361),  yet  in  that  form  of  action  the  remedy  might  not  have 
been  commensurate  with  the  injury,  and  the  defendant  was  not 
bound  to  resort  to  that  mode  of  redress."  But,  if  he  does  resort  to 
that  mode  of  redress,  he  must  be  bound  by  the  damages  which  are 
there  obtainable.  These,  as  has  been  seen,  are  limited  to  the  pro- 
ceeds of  the  property  sold  illegally.  Dow  v.  Stidbury,  5  Mete.  73; 
Shaw  V.  Becketj  7  Cush.  443. 

Having  sought  and  obtained  the  redress  which  the  form  of  action 
first  chosen  gave  him,  he  cannot  be  permitted  again  to  renew  liti« 
gation  for  a  grievance  once  waived,  and  without  the  waiver  of  which 
he  was  not  entitled  to  recover. 

Judgment  fwr  the  defendants, 

GuTTiira,  DicKXBSOV,  DAvroirrHy  VisGnr  and  Pktbbb,  JJ  , 
oononrred. 
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A  eoUeetor  of  taxes,  hATing  seised  more  chattels  thaa  snffleieattopajtlie 

tax  and  expense  of  sale,  after  selling  enough  for  that  purpose,  proceeded 
farther  and  sold  all  the  balance  of  the  distress  consisting  of  distinct  and 
separate  articles.  JEteld,  that  he  was  a  trespasser  bnlj  as  to  the  goods  in 
excess  of  the  tax  and  expenses. 

Trespass  for  the  conyersion  of  five  pieces  of  cloth.  Defendant 
justified  under  plea  that  the  goods  were  taken  and  sold  by  him  as 
collector  of  taxes  to  satisfy  a  tax.  The  tax  was  poll  tax^  13.  (K), 
and  tax  on  personal  property,  121.78;  the  expenses  of  sale,  etc., 
were  11.62.  The  goods  sold  for  949.36,  the  first  three  pieces  sold 
netting  $26. 66,  the  third  having  been  bid  off  for  $11.75.  The 
defendant  returned  to  the  plaintiff  an  account  of  sale  and  122.96 
in  cash.  The  defendant  claimed  that  he  was  not  an  inhabitant  of 
Hartland  on  the  Ist  day  of  April,  1870.  He  testified  that  at  their 
retail  prices  all  the  goods  were  worth  $75.44. 

If  upon  these  facts  the  plaintiff  was  entitled  to  recover,  the  court 
was  to  enter  judgment  for  such  sum  as  he  ought  to  have;  if  he 
would  become  entitled  to  recover  on  proof  that  he  was  not  taxable 
in  Hartland  that  year,  the  case  was  to  stand  for  trial;  but  if  not 
entitled,  and  if  he  would  not  be  entitled  on  such  evidence  to  re- 
cover, a  nonsuit  was  to  be  entered. 

C.  A.  Farwell  and  Oeorge  W,  Whitney j  for  plaintiff.  By 
the  sale  of  the  last  two  pieces  of  cloth,  after  the  first  three  had 
sold  for  enough  to  pay  the  tax,  the  collector  became  a  trespasser  ab 
initio.  Garter  v.  Allen,  59  Me.  296.  Williamson  v.  Dow,  32  id. 
559,  is  decisive  of  this  case.  As  Mr.  Seekins  was  not  resident  in 
Hartland,  this  action  must  prevail.  Bowker  v.  Lowell,  49  Me.  429; 
Preston  v.  Boston,  12  Pick.  12.  Caldwell  v.  Hawkins,  40  Me,  526, 
does  not  militate  against  this,  because  in  that  case  the  assessors  had 
jurisdiction.    Suydam  v.  Keyes,  13  Johns.  444. 

D.  D.  Stewart,'  for  defendant. 
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Peters,  J.  The  collector^  having  seized  more  goods  and  chat- 
tels than  sufficient  to  pay  the  tax  and  expense  of  sale^  after  selling 
enough  for  that  purpose  proceeded  further  and  sold  all  the  balance 
of  the  distress  remaining  in  his  possession.  This  balance  consisted 
of  articles  distinct  and  separate  from  those  which  were  sold  before 
the  authority  to  sell  was  exhausted.  The  officer  was  actuated  by  no 
improper  motive;  and,  in  the  attempt  to  perform  his  duty,  followed 
80  literally  the  provision  of  the  statute  prescribing  that  duty  that 
his  counsel  contends  that  in  all  his  doings  he  acted  legally.  The 
words  of  the  statute  are  '^  the  distress  shall  be  openly  sold.''  But 
it  would  be  an  unsatisfactory  construction  to  say  that  the  authority 
is  to  sell  more  of  suoh  distress  than  would  be  ample  for  the  pur- 
poses for  which  the  authority  is  conferred. 

The  question  arises  whether  the  officer  was  a  trespasser  db  initio 
as  to  all  the  property  taken  and  sold^  or  only  as  to  so  much  of  it  as 
was  sold  in  excess  of  the  requirements  of  law. 

In  Dod  V.  Monger,  6  Mod.  K.  215,  where  several  barrels  of  beer 
were  distrained  for  rent,  and  the  distrainor  drew  beer  out  of  one  of 
them,  Lord  Holt  held  that  it  rendered  him  a  trespasser  ab  initio 
only  as  to  that  single  barrel.  In  Harvey  v.  Focock,  11  Mees.  & 
Wels.  740,  it  was  decided  that  "  where  a  landlord  distrains  for  rent; 
among  other  things,  goods  in  law  not  distrainable,  the  distrainor  is 
a  trespasser  ab  initio  only  as  to  the  goods  which  were  not  distrain- 
able." Lord  Abinger,  C.  B.,  says:  ''The  case  in  6  Mod.  K.  215 
is  undoubtedly  a  very  strong  authority  for  the  defendants.  The 
Six  Carpenters'  case  leaves  it  an  open  question  how  far  the  party 
becomes  a  party  ab  initio  as  to  the  whole  distress  by  an  excess  as  to 
part.  It  is  very  reasonable  that  he  should  not,  but  that  his  liability 
should  be  limited  according  to  the  doctrine  laid  down  by  Lord 
IIOLT."  This  last  case  is  approvingly  alluded  to  in  Price  v.  Wood- 
house,  1  Exch.  559.  In  Smith's  Leading  Cases  the  doctrine  is 
stilted  as  follows :  *'But  if  there  be  a  seizure  of  several  chattels, 
some  of  which  are  by  law  seizable  and  some  not,  or  some  of  which 
are  subsequently  abused  and  tho  rest  not,, the  seizure  is,  or  becomes, 
illegal  only  as  to  the  part  which  it  was  unlawful  to  seize,  or  wliich 
was  subsequently  abused,  and  the  seizure  of  the  rest  continues 
legal."  In  Walcott  v.  Root,  2  Allen,  194,  the  point  is  stated  by  the 
court  but  not  decided.  It  is  contended  by  the  plaintiff  that  Wih 
liamson  v.  Dow,  32  Me.  559,  decides  that  an  officer  would  be 
liable  in  a  case  like  the  present  ior  the  entire  value  of  all  the 
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articles  distrained.  It  will  be  seen  upon  examination  that  the  mar- 
ginal note  in  that  case  is  not  authorized  by  the  opinioi  of  the 
court.  The  opinion  is  very  brief,  and  while  upon  this  point  it  is 
merely  said  that  when  an  officer  has  sold  sufficient  property  he  is 
not  authorized  to  sell  more,  the  court  adds:  '^  there  is  also  the  same 
defect  noticed  in  the  case  of  Blanchard  v.  Dow  (a  previous  case  in 
same  volume),  in  the  neglect  to  return  with  the  overplus  an  account 
of  sales  and  expenses."  Upon  this  last  point  the  case  was  really 
and  necessarily  decided,  and  need  not  be  considered  as  limited  or 
overruled  by  our  conclusions  in  the  case  now  before  us.  Nor  is  the 
doctiine  of  Lord  Holt  opposed  by  the  case  of  Moore  v.  Pennett,  53 
Me.  162,  where  an  officer  attached  an  undivided  half  of  chattels, 
and  selling  the  entire  property  in  the  goods  attached  was  held  a 
trespasser  ab  initio  as  to  the  full  value  of  the  goods  sold.  The  rea- 
sons given  for  the  result  reached  in  that  case  are  not  applicable 
here.  There  the  officer  committed  upon  each  and  every  article  of 
the  proj^erty  attached  an  act  in  excess  of  his  authority  which 
amounted  to  a  conversion  or  trespass,  while  here  no  act  of  any  sort 
was  committed  or  neglected  which  would  render  the  action  of  the 
officer  irregular  or  abusive,  excepting  so  far  as  the  particular  articles 
were  concerned  which  were  sold  after  the  authority  to  sell  had  been 
fully  executed.  Had  he  stopped  when  he  had  sold  enough  for  the 
payment  of  the  tax  and  expense  of  sale  no  error  would  have  been 
committed.  Not  oven  would  a  neglect  of  returning  the  balance 
of  the  property  to  the  owner  have  been,  according  to  many  authori- 
ties, such  an  irregularity  as  to  render  him  liable  for  the  value  of 
the  whole  distress,  because  such  an  act  would  have  been  a  non- 
feasance only.  His  proceedings  subsequently  were  a  fresh  trespass, 
by  relation  dating  back  to  the  first  taking  of  such  of  the  articles 
only  as  were  sold  in  excess  of  authority.  The  Six  Carpenters'  case 
speaks  of  the  trespasser  ab  initio  as  one  '^  who  works  or  kills  the 
distress."  How  has  the  officer  in  this  case  "  worked  or  killed  "  so 
much  of  this  distress  as  was  legally  sold  ?  We  think  a  fair  con- 
struction of  the  rule  established  in  the  Six  Carpenters'  case  makes 
the  defendant  liable  as  a  trespasser  ab  initio  only  for  the  sale  of  so 
much  of  the  goods  as  were  sold  in  excess,  and  not  for  those  sold  in 
pursuance  of  authority.  In  this  case  it  will  work  out  exact  justice 
to  all  concerned.  The  debtor  will  have  paid  his  tax ;  the  officer 
will  receive  the  protection  of  tho  law  as  long  as  he  obeyed  the  law, 
and  for  the  injury  inflicted  by  his  abuse  of  it  the  party  injured  will 
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be  indemnified  for  all  damages  actually  snatained.  A  doctrine 
which  will  ameliorate  the  hardships  imposed  upon  honest  ofiScers 
rather  than  that  which  will  put  difficulties  and  dangers  in  their 
way  is  the  safe  and  salutary  one.  The  contrary  doctrine  would 
render  a  sheriff,  who,  upon  an  execution  amounting  to  thousands 
of  dollars,  sold  more  goods  by  a  few  dollars  only  than  was  neces* 
sary  to  cover  the  amount  of  such  execution  and  costs  of  sale,  for 
an  error  or  inadvertence  such  as  a  man  of  common  care  and  com- 
mon intelligence  might  commit,  exposed  to  most  hazardous  conse- 
quences. 

It  is  not  perceived  that  the  positions  taken  by  counsel  as  to  the 
conclusiveness  of  the  officer's  return  have  any  application  in  thie 
case.  The  return  is  not  necessarily  contradicted  by  the  facts  set 
up  and  proved  by  the  plaintiff. 

Another  question  raised  in  the  report  was  lately  settled  in  NmoeU 
Y.  TSrippy  Beeposi,  p.  572,  to  wit:  that  the  officei*'s  warrant  is  a  full 
protection  to  him  so  far  as  he  has  not  exceeded  or  abused  its 
authority. 

The  sum  required  by  the  collector  for  the  tax  and  charges  was 
t2(>.40.  The  first  three  articles  were  sold  for  t26.66,  leaving  2;o 
be  returned  twenty-six  cents.  The  other  articles  sold  for  122.75. 
The  evidence  shows  that  they  were  worth  about  fifty  per  cent  more 
than  sold  for,  which  would  make  their  value  134.05.  This  sum, 
added  to  twenty-six  cents  plaintiff  would  be  entitled  to,  less  122.96, 
which  was  left  with  him,  would  go  in  mitigation  of  damages  to 
that  extent. 

The  defendant  is  to  be  defaulted  for  (11.35  and  interest  from 
June  22,  1871. 

Appletok,  0.  J.,  OuTTOTGi  DiOKBBSOir,  Daviobth  and  Vi» 
on,  JJ.,  conouired. 
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VowsLL  V.  Tbipp 

m  Me.  tfl) 
Jbatei  —  coQeetor  of,  justified  hy  toarrant, 

k  eollector  of  taxes,  legally  qualified,  acting  within  the  scope  of  Us  powen 
nnder  a  warrant  from  the  assessors  of  his  town,  is  proteded  agminst  all  ille- 
galities bat  his* own,  even  though  tlie  assessors  had  not  in  fact  an/  jntlfdio- 
tion  over  the  person  they  assumed  to  tax. 

In  an  action  of  trespass  against  a  tax  collector  for  arrest  and  false  imprison- 
ment, the  defendant  justified  under  a  warrant  from  the  assessors  of  the  town. 
Held,  a  good  defense,  although  the  plaintiff  was  not  liable  to  taxation  by  the 
assessors. 

Trespass  for  arrest  and  false  imprisonment.  The  defendant, 
who  is  a  tax-collector,  justified  under  a  warrant  from  the  assessors 
of  the  town  authorizing  and  directing  him  to  collect  a  tax  from 
plaintiff  and  to  enforce  the  collection  thereof,  if  necessary,  by 
arrest  and  imprisonment.  It  was  admitted  that  the  assessors  were 
duly  chosen  and  qualified,  and  that  the  assessment,  warrant,  etc., 
were  in  due  form.  There  was,  however,  evidence  tending  to  show 
that  plaintiff  was  not  a  resident  of  the  town  when  the  assessment, 
which  w^tts  on  personal  property,  was  made.*  At  the  trial  the  pre- 
siding justice  charged  the  jury  **  that  said  warrant  afforded  no 
legal  justification  of  said  officer,  James  H.  Tripp,  unless  the  jury 
should  find  the  house  and  domicile  of  the  plaintiff  was  at  said 
Kennebunkport  at  the  time  of  the  assessment  of  said  tax,  April  1, 
1869."  The  jury  returned  a  verdict  for  the  plaintiff,  and  defend- 
ant excepted. 

S.  W.  Luques,  for  defendant. 

Howard  <§  Cleaves  and  Peters  S  Wilson,  for  plaintiff.  The 
assessors  of  Kennebunkport  having  no  jurisdiction  to  assess 
(Japt.  Nowell,  of  Bangor,  upon  his  poll  and  personal  property,  theii 
whole  proceedings  were  void  ah  iJiitio,  and  their  warrant  conferred 
no  authority  upon  the  defendant  to  e\e(  ute  it.  BowJcer  v.  Lowell, 
49  Mo.  429;  2  Bouv.  Law  Diet,  title  *'  Trespass,"  7,  4;  Preston  v 
BoMoii,  12  Pick.  12;  0  Bac.  Ab.  446;  Thnrston\,  Martin,  5  Mason, 
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497.  B.  S.  of  1857,  chap.  6,  §  29,  did  not  protect  assessors  who 
erroneously  assessed  one  not  an  inhabitant  of  their  town.  Free- 
man  t.  Kenn&y,  15  Pick.  44;  Dickinson  v.  Billings,  4  Gray,  42^ 
Then,  if  they  are  not  protected,  but  are  mere  trespassers,  so  ia 
one  who  obeys  a  direction  they  are  not  authorized  to  give. 

Wai/fok,  J.  It  is  the  settled  law  of  thia  State  that  a  collector 
of  taxes,  legally  qualified,  acting  within  the  scope  of  his  powers, 
under  a  warrant  from  the  assessors,  is  protected  against  all  illegali- 
tdes  but  his  own.  Judkins  v.  Reed,  48  Me.  386;  CaidweU  v.  HatO' 
kins,  40  id.  526;  Ford  v.  Clough,  8  id.  342. 

In  the  case  last  cited,  Mellek,  0.  J.,  says,  that  a  collector  is  not 
responsible  for  any  irregularities  on  the  part  of  others,  antecedent 
to  the  commitment  of  the  assessment  to  him  for  collection;  that 
'^his  warrant  is  his  protection  against  all  illegality  but  his  own.'^ 

The  law  is  the  same  in  Massachusetts.  10  Mass.  119;  13  id. 
279;  19  Pick.  440;  5  Mete.  362;  8  id.  102;  6  Gray,  387;  7  id. 
129;  102  Mass.  75. 

In  New  Hampshire,  in  one  case,  the  court  held  that  in  order  to 
justify  the  seizure  of  property  to  enforce  the  payment  of  a  tax,  the 
collector  must  show  that  the  tax  was  legally  granted.  Cloutman  v. 
Fike^  7  N.  H.  209.  But  the  legislature  at  once  interfered  and  cor- 
rected the  error,  by  enacting  a  statute  declaring  that  "collectors 
should  not  be  liable  for  any  irregularities  of  the  town  or  the 
selectmen,  nor  for  any  cause  whatever,  except  their  own  illegal 
conduct"    Kinsley  \.  Hall,  9N.  H.  190. 

So  in  New  York,  in  one  case,  Mr.  Justice  Platt  declared  the 
rule  to  be  that  "all  subordinate  ofiliccrs  arc  bound  to  see  that  those 
who  command  them  act  within  the  scope  of  their  legal  powers." 
Suydam  v.  Keyes,  13  Johns.  444.  But  this  opinion  was  afterward 
reviewed  by  Mr.  Justice  Mahcy  in  a  very  full  and  able  manner, 
and  shown  to  be  in  conflict  with  the  previous  decisions  in  that 
•State  as  well  as  contrary  to  reason  and  the  fundamental  principles 
of  the  common  law;  and  the  true  rule  was  declared  to  be  that  "a 
ministerial  officer  is  protected  in  the  execution  of  process,  whether 
the  same  issue  from  a  court  of  limited  or  general  jurisdiction, 
although  such  court  have  not,  in  fact,  jurisdiction  in  the  purticulai 
case,  provided  that  on  the  face  of  the  process  it  appears  that  the 
court  has  jurisdiction  of  the  gubject-matter,  and  nothing  appeaii 
in  the  same  to  apprise  the  officer  but  that  the  court  also  has  juris* 
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diction  of  the  person  of  the  party  affected  by  the  process.''  8ava* 
oool  V.  Baughtan,  5  Wend.  171. 

This  is  a  leading  case  upon  this  branch  of  the  law  ;  and  it  has 
been  approved  and  followed  in  a  great  variety  of  subsequent  cases, 
not  only  in  New  York,  but  in  other  States,  and  by  the  Supreme 
Court  of  the  United  States.  See  16  Wend.  514,  563.  And  for 
the  application  of  the  principle  to  the  protection  of  a  collector  for 
taxes,  see  2  Denio,  86  ;  27  Barb.  34 ;  30  id.  618 ;  1  Seld.  (5  N.  Y.) 
376. 

In  one  case  tried  before  Judge  Stoby,  he  ruled  that  a  collector  of 
taxes  was  liable  for  arresting  one  wrongfully  taxed  as  an  inhabitant, 
Thurston  v.  Martin,  5  Mason,  497. 

But  the  Supreme  Court  of  the  United  States,  in  a  recent  decis- 
ion, have  overruled  the  doctrine  of  that  case.  The  court  say  that 
'^  whatever  may  have  been  the  conflict  at  one  time  in  the  adjudged 
cases,  as  the  extent  of  protection  afforded  to  ministerial  officers 
acting  in  obedience  to  process,  or  orders  issued  to  them  by  tribu- 
nals or  officers  invested  by  law  with  authority  to  pass  upon  and 
determine  particular  facts,  and  render  judgment  thereon,  it  is  well 
settled  now,  that  if  the  officer  or  tribunal  possesses  jurisdiction 
over  the  subject-matter  upon  which  judgment  is  passed,  with  power 
to  issue  an  order  or  process  for  the  enforcement  of  such  judgment, 
and  the  order  or  process  issued  thereon  to  the  ministerial  officer  is 
regular  on  its  face,  showing  no  departure  from  the  law,  or  defect  of 
jurisdiction  over  the  person  or  property  affected,  then,  and  in  such 
cases,  the  order  or  process  will  give  full  and  entire  protection  to 
the  ministerial  officer  in  its  regular  enforcement  against  any  prose- 
cution which  the  party  aggrieved  thereby  may  institute  against 
him,  although  serious  errors  may  have  been  committed  by  the  offi* 
cer  or  tribunal  in  reaching  the  conclusion  or  judgment  upon  which 
the  order  or  process  is  issued ;"  that  a  collector  of  taxes  cannot 
revise,  or  refuse  to  enforce,  the  assessment;  that  his  duties  are 
purely  ministerial ;  that  the  assessment,  duly  certified  to  him,  is  his 
authority  to  proceed ;  and,  like  an  execution  to  a  sheriff,  regular 
on  its  face,  issued  by  a  tribunal  having  jurisdiction  of  the  subject- 
matter,  constitutes  his  protection  ;  that  the  tax  payer  can  no  more 
complain  of  the  collector  who  enforces  a  tax,  on  the  ground  that 
he  was  not  liable  to  taxation,  than  a  judgment  debtor  can  complain 
of  a  sheriff  who  enforces  an  execution,  on  the  ground  that  the 
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oonrt  erred  in  finding  that  he  was  indebUnl  to  the  plaintifE.  Erskine 
tr.  Holmhachy  14  Wall.  613. 

We  understand  it  to  be  conceded  that  if  the  assessors  errone- 
ously tax  one  as  the  owner  of  property,  when  in  fact  he  is  not  the 
owner  of  it,  the  collector  may,  neyertheless,  enforce  payment  of  the 
tax  with  impunity. 

But  it  is  said  that  if  the  assessors  erroneously  tax  one  as  an 
inhabitant,  when  in  fact  he  was  not  an  inhabitant,  the  collector  will 
not  be  protected  in  collecting  the  tax.  The  distinction  is  sought 
to  be  maintained  that  in  the  one  case  the  assessors  have  jurisdic- 
tion, and  in  the  other  not.  In  our  judgment  no  such  distinction 
can  be  maintained.  It  has  no  rational  principle  to  rest  upon.  In 
determining  what  persons  are  to  be  taxed,  the  assessors  are  as 
clearly  performing  an  official  duty,  one  which  they  cannot  legally 
escape  from,  as  in  determining  what  property  is  to  be  taxed  ;  and 
there  is  no  more  reason  for  holding  the  collector  responsible  for  an 
error  in  the  one  case  than  in  the  other. 

Questions  of  domicile  arc  among  the  most  difficult  which  courts 
as  well  as  town  officers  have  to  deal  with ;  and  yet  such  questions 
must  be  decided.  It  will  not  do  to  allow  e^ery  one  to  escape  taxa- 
tion who  can  manage  to  leave  his  habitancy  in  doubt.  And  in  a 
doubtful  case  if  the  assessors  do  not  determine  the  question,  who 
will  ?  Is  there  any  other  tribunal  to  whom  it  can  be  referred  ? 
Certainly  not.  The  assessors  must  decide ;  and  in  doing  so  they 
are  no  more  acting  outside  of  their  jurisdiction  than  in  determin- 
ing what  property  shall  be  taxed.  And  in  our  judgment  an  error 
of  the  assessors  in  taxing  one  as  an  inhabitant  of  their  town,  when, 
in  fact,  he  was  not  an  inhabitant,  forms  no  exception  to  the  rule 
that  a  collector's  warrant  is  his  protection  against  all  errors  and 
illegalities  but  his  own.  llis  warrant  is  his  protection  against  such 
an  error,  or  illegality,  as  well  as  every  other  committed  by  the 
assessors,  provided  the  error  does  not  appear  upon  the  face  of  hia 
warrant,  nor  in  the  list  of  assessments  committed  to  him  for  col- 
lection. 

Exceptions  sustained, 

AppLBTOir,  0.  J.,  OuTTiKG,  DiOKSBBOiT  aud  Dakfobth,  JJ. 
concurredi 
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(110  Mass.  28.) 

Common  earrier — delivery  to  \wnong  jMraNi. 

A  B,  representing  himaelf  as  C  D  of  P.,  bonght  goods  of  the  plaintiff;  the 
goods  were  marked  for  G  D  and  delivered  to  the  defendants,  common  carriers, 
who  carried  them  to  P.  A  B,  who  was  known  to  the  defendants  by  his  real 
name,  applied  for  them  as  the  property  of  C  D.  and  the  defendants  deliv- 
ered them  to  him  on  his  receipt,  but  without  his  producing  a  bill  of  lading 
which  the  defendants  had  given  to  the  plaintiff,  promising  to  deliver  the 
goods  to  C  D  or  order.  There  was  no  C  D  in  P.  HM^  that  the  defenduiti 
were  not  liable  to  the  plaintiff  for  delivering  the  goods  to  A  B. 

Tort  against  common  carriers.  The  first  count  of  the  declara- 
tion was  for  negligently  losing  a  quantity  of  gin  and  whiskj 
intrusted  to  the  defendants.  The  second  count  was  for  delivering 
the  liquors  to  the  wrong  person.  The  case  was  submitted  to  the 
judgment  of  the  Superior  Court,  and,  on  appeal,  of  this  court  on 
the  following  agreed  facts: 

On  October  17,  1870,  John  F.  Gorman,  a  stranger  to  the  plain* 
tifP,  representing  himself  to  be  John  H.  Young,  of  Providence,  in 
Rhode  Island,  purchased  the  liquors  of  the  plaintiff  at  Boston,  on 
a  credit  of  thirty  days.     They  were  marked  by  his  order  "John 


MARCH  TERM,  1872.  577 

Dunbar  v.  Boston  and  Providenoe  Railroad  Gorpoiatloii. 


n.  Young,  Providence,  R.  I.,'^  were  delivered  to  the  defendants 
to  be  carried  to  Providence,  were  so  carried,  and  were  received 
there  and  stored  in  the  defendants'  freight-house,  October  19. 
The  plaintiff,  on  shipping  the  liquors,  received  a  bill  of  lading 
from  the  defendants,  in  which  they  promised  to  deliver  them  at 
Providence  to  John  H.  Young  or  order;  and  the  plaintiff  sent  this 
bill  of  lading  by  mail  addressed  to  "John  H.  Young,  Providenoe, 
R  L,"  but  the  letter  containing  it  remained  in  the  post-office  at 
Providence  until  remailed  to  the  plaintiff,  November  23. 

On  October  29,  Gorman  called  at  the  freight-house  in  Provi- 
dence, asked  for  the  liquors  as  the  property  of  John  H.  Young, 
and  paid  the  freight;  and  the  liquors  were  delivered  to  him  upon 
his  receipt,  which  he  signed  "John  F.  Gorman.'*  Gorman  was 
known  to  the  clerk  who  delivered  the  liquors.  No  person  named 
John  II.  Young  resided  or  did  business  at  Providence,  and  no 
person  authorized  the  purchase  of  the  goods  by  Gorman  in  that 
name.  After  the  delivery  of  the  liquors  to  Gorman,  the  plaintiff 
demandoi^  them  of  the  defendants.  If  on  these  facts  the  plaintiff 
was  entitled  to  recover,  judgment  to  be  rendered  for  him  for  the 
value  of  the  liquors;  otherwise,  judgment  for  the  defendants. 

C,  S.  Lincoln,  for  plaintiff,  cited  Sifiphenson  v.  Harty  4 
Ring.  476;  Winslow  v.  Vermont  £  Massachusetts  Railroad  Co.^ 
42  Vt.  700;  S.  C,  1  Am.  Rep.  365;  Gibson  v.  Culver,  17  Weni 
305;  Schroeder  v.  Hudson  River  R,  R,  Co.,  5  Duer,  55,  62;  HaU  v. 
Boston  <§  Worcester  Railroad  Co.,  14  Allen,  439;  Finn  v.  Western 
Railroad  Co.,  102  Mass.  283,  291. 

W,  0,  Russell,  for  defendants,  cited  Heugh  v.  London  S 
Northwestern  Railway  Co.,  L.  R.,  5  Ex.  51;  M^Kean  v.  M^Iver,  L. 
R,  6  id.  36;  Price  v.  Oswego  <&  Syracuse  Railroad  Co.,  58  Barb.  599. 

Chapman,  C.  J.  The  plaintiff  sold  the  gin  and  whisky,  which 
are  the  subject  of  this  action,  to  a  person  calling  himself  John  H. 
Young,  of  Providence,  and  delivered  them  to  the  defendants  to  be 
carried  to  the  same  person  in  Providence  by  the  same  name.  As  he 
was  the  only  person  in  Providence  who  bore  that  name,  there  was  no 
other  individual  to  whom  the  defendants  could  deliver  the  prop- 
erty. A  delivery  to  him  would  be  a  performance  of  the  oontraeti 
The  fact  that  he  was  known  to  the  delivery  cleric  as  John  F.  6or- 
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man  made  it  necessary  for  him  to  conceal  from  the  clerk  the 
fictitious  name,  and  to  pretend  that  he  was  acting  as  an  agent  or 
servant  of  John  IL  Young.  He  was  thus  enabled  to  obtain  the 
property,  but  by  means  of  this  deceit  the  property  reached  the  per- 
son to  whom  the  plaintiff  sold  and  consigned  it  Thus  the  con- 
tract of  the  defendants  was  performed  in  its  spirit  and  letter, 
tad  the  plaintiff  has  no  cause  of  action  against  them. 

Judgment  for  the  drfendmUe* 


Ohitbohill  y.  Hulbsbi. 

(110Mmi.«L) 

AitaiuU  ^Ju^Jleatien. 

Ib  an  aotioii  lor  an  UMult  the  defendant  cannot  Jnatifj  on  the  ground  tbat  he 
had  an  imrocable  lioenee  to  enter  apon  the  plaintiff's  land  for  the  pmpoM 
of  remoTlng  hia  peraooal  property  therefrom,  and  that  the  plaintiff  withstood 
his  entry. 

MoBTOK,  J.  This  is  an  action  of  tort  for  an  assault  and  battery. 
The  evidence  tended  to  show  that  the  defendant  forcibly  entered 
the  premises  of  the  plaintiff  for  the  purpose  of  removing  certain 
manure  which  he  claimed  as  his  property ;  that  the  plaintiff,  being 
present,  forbade  bis  entering,  and  resisted  it  by  seizing  the  heads  of 
the  defendant's  horses  to  prevent  them  from  proceeding  further, 
and  thereupon  the  defendant  struck  him  with  a  shovel  and  broke 
his  arm,  and  then  proceeded  to  remove  the  manure.  The  defend- 
ant claimed  that  he  had  an  irrevocable  license  to  enter  and  remove 
the  manure,  and  asked  the  court  to  instruct  the  jury,  "  that  if  the 
defendant  had  a  license  from  the  plaintiff,  unrevoked  or  irrevocable, 
to  enter  the  plaintiff's  premises  to  remove  manure  which  belonged 
to  the  defendant,  and  the  defendant  did  no  more  than  was  neces- 
sary to  enter  and  remove  the  same  manure,  he  is  not  liable  in  this 
action.''  The  court  refused  this  request,  and  instructed  the  jury 
in  substance,  that  though  the  defendant  had  an  irrevocable  license 
to  enter  and  remove  the  manure  which  belonged  to  him,  yet  if  the 
plaintiff  resisted  the  defendant's  entry,  onder  a  claim  that  tha 
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defendant  had  no  manure  left  on  the  premises,  the  defendant  had 
no  right  to  use  personal  violence -to  overpower  the  plaintiff's  I'esist- 
ance  and  enforce  his  claim. 

We  are  of  opinion  that  these  instructions  were  at  least  sufficiently 
favorable  to  the  defendant.  The  cases  cited  by  his  counsel  show 
that  if  be  had  an  irrevocable  license  to  enter,  he  would  not  be  liable 
in  an  action  of  trespass  quare  clausum  for  an  entry,  if  he  could 
make  it  without  opposition  or  resistance ;  but  the  authorities  are 
clear  that  if  resisted,  he  had  no  right  to  enforce  his  claim  by  a 
breach  of  the  peace.  Sampson  v.  Henry,  13  Pick.  379 ;  Common- 
taeaUh  v.  ffalet/,  4  Allen,  318  ;  3  Bl.  Com.  4.  If  it  be  assumed^ 
therefore,  that  the  defendant  had  an  irrevocable  license  to  enter 
the  plaintiff's  premises,  yet,  upon  being  resisted,  it  was  his  duty  to 
desist  from  his  attempt  to  enter,  and  resort  to  his  legal  remedies. 
Ee  cannot  justify  a  resort  to  personal  violence  to  enforce  his  rightB. 

S.  W.  Bow&nnan,  for  defendant. 

M.  WUcoo^  for  plaintiff. 


EsDctpttans  OfmruletL 


FLOBurcn  Sbwiko  MAOHiifni  CoKPAmr  v.  Gbotbb  ajstd  Bakib 

Sbwiko  Machiks  CoMPAirr. 

(UOMaM.70.) 

Thb  judgment  of  the  Supreme  Judicial  Court  of  Massachusetts 
in  this  case  was  aflkmed  by  the  Supreme  Court  of  the  United 
States,  and  the  opinion  of  the  latter  court  was  printed  in  full,  as  a 
note  to  Beery  v.  Triek,  12  Am.  Bep.  545.  It  is,  therefore,  not 
deemed  necessary  to  do  more  here  than  to  refer  to  the  latter  opinion* 
The  point  decided  was,  that  a  suit  in  a  State  court,  in  which  a 
citizen  of  the  State  is  plaintiff,  and  a  citizen  of  the  State  and  a 
citizen  of  another  State  are  defendants,  cannot  be  removed  on  the 
petition  of  the  citizen  of  the  other  Sfcate  into  a  United  States  Cir* 
ouit  Court,  under  the  United  States  Statutes  of  1867,  chap  196,  aa 
a  whole  suit;  nor  can  it  be  so  removed,  as  far  as  relates  io  the 
petitioning  defendant,  at  least  if  the  cause  of  action  is  not  sc  divis* 
ible  that  the  suit  can  proceed  separately  against  each  defendant  io 
the  different  oonrts. 
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Oapfniet  y.  Hatdxv. 

ai01CaM.]S7J 
/i(/biil — omfroot  <;^.  ybf  Mnrfat. 

Am  talm  wbo  hii  eontneted  with  mannf actoren  to  work  for  theoi  lor 
fMn  eui  avoid  the  oontract,  and  sue  on  a  qtunUmn  vt&nUL 

GoifTRACT  for  work  and  labor  performed  by  the  plaintifi  dnnng 
the  months  of  April  and  May,  1870.  Writ  dated  October  5,  1871. 
Trial  at  June  term,  1872,  of  the  Superior  Court,  before  BaiaHAM, 
G.  J.,  who,  after  a  yerdict  for  the  plaintiff  for  iSk37.52,  allowed  the 
following  bill  of  exceptions. 

^'  The  plaintiff  was  a  minor  at  the  time  of  the  trial.  He  testi- 
fied that  he  went  into  the  employ  of  the  defendants  in  January, 
1870,  and  left  May  19,  1870;  that  he  left  for  no  other  cause  than 
that  he  did  not  like  the  work,  and  could  earn  more  elsewhere;  that 
all  the  work  he  did  for  the  defendants  was  piece-work;  that  the 
work  was  grinding  bibbs,  and  he  was  to  have  nine  cents  for  all 
bibbs  ground  by  him  which  passed  inspection;  that  he  knew  there 
was  an  inspector,  and  that  he  could  get  no  jaj  except  for  such  pieoefl 
as  passed  inspection;  that  he  entered  into  the  employment  as  afore- 
said, and  signed  a  written  contract  with  the  defendants,"  a  copy 
of  which  was  made  part  of  the  bill  of  exceptions,  and  by  which  he 
agreed  to  woric  for  the  defendants  for  three  years  from  January  1, 
1870,  at  brass  finishing,  and  to  do  such  kinds  of  work  as  they 
might  see  fit  to  furnish,  and  the  defendants  agreed  to  pay  him  the 
same  as  they  }mid  others  for  the  same  kind  of  work;  ''that  imme- 
diately he  had  his  choice  between  day  work  and  piece-work,  and 
chose  piece-work,  and  always  did  it  while  he  remained  with  the 
defendants ;  that  his  services  were  worth  to  the  defendants  tL50 
per  day,  for  the  time  he  worked,  and  for  which  he  had  not  been 
paid;  that  he  worked  thirty-five  days,  but  all  these  days  he  was  at 
piecework  as  afoiesaid,  and  never  did  any  day-work  for  the 
defendants. 

'^  One  Ohamberlin,  called  as  a  witness  by  the  plaintil^  testiliad 
tint  tiie  servioes  of  aa  ordinary  grinder,  of  the  pfauntiffB  experi- 
ence, were  worth  tl  per  day ;  but  that  such  servioes  would  be  wortk 
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DOthing  at  piece-work  more  than  the  amount  of  pieces  that  passed 
inspection;  and  that  what  did  not  pass  inspection  had  to  be  sent 
ba'!k  to  be  recast  or  refitted,  and  would  be  of  no  valne  until  it  did 
so  pass  inspection.  The  plaintiff  offered  no  evidence  to  show  that 
any  of  his  work  passed  inspection. 

"  The  defendants  introduced  evidence  of  their  paymaster  and 
their  pay  roll,  by  which  it  appeared  that  13.65  was  the  total  amount 
of  the  plaintiff's  work  which  passed  inspection  during  the  period 
in  controversy;  that  the  amount  which  passed  inspection  was 
returned  by  the  inspector  and  credited  to  the  different  parties;  that 
the  plaintiff's  work  had  been  returned  in  this  manner,  in  January, 
February  and  March^  and  the  plaintiff  had  drawn  and  received  his 
compensation,  so  returned  and  made  up,  to  wit:  $14,  $17  and  $35, 
respectively,  and  had  signed  receipts  therefor. 

"  The  overseer  in  the  room  where  the  plaintiff  worked  testified 
that  all  of  his  work  which  passed  inspection  was  returned  into  the 
office  and  appeared  upon  the  pay  roll,  that  it  was  injurious  to  the 
defendants  to  have  the  plaintiff  terminate  his  contract  as  he  did; 
that  the  early  months  of  an  inexperienced  workman  are  worth  but 
little  at  any  kind  of  the  work  of  such  a  manufactory;  that,  taking 
into  consideration  the  injury  caused  by  the  plaintiff's  leaving  as  he 
did,  the  defendants  had  paid  him  all  his  services  were  worth;  that 
the  services  of  a  grinder  of  the  same  experience  and  qualificaticms 
as  the  plaintiff  would  be  worth  75  cents  to  $1  per  day;  and  that 
he  had  charge  of  the  plaintiff's  work  daring  the  time  in  question, 
and  did  not  notice  any  less  efficiency  oz  faithfulness  than  in  the 
former  months.  This  was  all  the  Evidence  upon  the  questions 
raised  by  this  bill. 

"  The  defendants  requested  the  judge  to  rule,  1.  That  the  action 
could  not  be  maintained  under  the  declaration;  2.  That  there  was 
no  evidence  of  the  value  of  the  plaintiff's  services  except  the  value 
of  the  piece-work;  3.  That  the  plaintiff  could  not  recover  for  the 
value  of  the  piece-work  except  that  which  passed  inspection,  unless 
the  work  was  unfairly  rejected;  4.  That  if  the  jury  believed  that 
the  plaintiff's  services  were  worth  no  moi*e  than  the  amount  that 
passed  inspection,  then  that  he  could  recover  only  for  that  amount; 
5.  Iliat  there  was  no  evidence  that  more  than  $3.65  worth  passed 
inspection ;  6.  That  the  jury  had  a  right  to  consider  the  injury 
to  the  defendants  by  reason  of  the  sudden  termination  of  the 
contract. 


582  MASSACHUSETTS, 


Owtthey  Y.  Hajrden. 


''The  judge  ruled  otherwise  upon  all  the  aforesaid  prayers, 
except  the  fourth,  which  be  gave.  As  to  the  sixth,  he  gave  the 
following  instructions:  'The  plaintiff  is  entitled  to  recover  such 
fium  for  his  services  as  he  would  be  entitled  to  if  he  had  entered 
into  no  express  contract  for  his  labor,  and  the  defendants  cannot  set 
off  against  such  sum  any  damages  they  may  have  sustained  by  the 
plaintiff's  avoidance  of  his  express  contract,  or  reduce  that  sum 
below  the  actual  value  of  his  services  because  he  left  the  defendants' 
employ  before  the  time  specified  in  the  written  contract ;  but  in 
determining  the  value  and  gain  of  the  plaintiff's  services  to  them, 
the  loss  which  the  defendants  received  in  consequence  of  the  plain- 
tiff's inexperience  and  leaving  their  service  sooner  than  he  gave 
them  reason  to  expect,  may  be  considered  as  reducing  the  value  of 
that  service  to  the  amount  which  the  plaintiff  had  received  from 
the  defendants.  The  practical  question  is  what,  upon  the  whole, 
considering  the  defendants'  gain  and  loss  from  the  plaintiff,  indi- 
cates the  worth  of  the  plaintiff's  service.'  To  all  which  the  defend- 
ants excepted.' 


» 


O.  M.  Steams  and  if.  P.  KnotvUon,  for  defendants. 
G.  D.  Robinson,  for  plaintiff. 

MoRTOK,  J.  This  is  an  action  of  contract  to  recover  for  work 
and  labor  performed  by  the  plaintiff  for  the  defendants  in  the 
months  of  April  and  May,  1870.  The  plaintiff  is  a  minor.  It 
appeared  at  the  trial  that  he  went  into  the  employment  of  the  de- 
fendants in  January,  1870,  under  a  special  contract  to  work  lor 
three  years;  that  his  work  was  ^'  grinding  bibbs;"  that  he  agreed 
to  work  by  the  piece  and  was  to  receive  nine  cents  for  each  bibb 
which  passed  inspection;  and  that  he  left  in  May,  1870.  The  de- 
fendants put  in  evidence  to  show  that  the  work  of  the  plaintiff 
which  passed  inspection  during  the  time  covered  by  the  writ,  was 
only  $3.65,  and  claimed  that  he  could  recover  only  that  amount 
The  court  ruled  in  effect  that  the  plaintiff  could  avoid  his  express 
contract  and  recover  upon  a  quanhim  meruit.  If  this  ruling  was 
correct,  the  accompanying  instructions  were  sufBciently  favorable 
to  tlie  defendants.  In  Moses  v.  Steve^iSy  2  Pick.  332,  the  subject 
was  carefully  considered,  and  the  court  held  that  a  special  contract 
by 'a  minor  for  his  services  was  voidable,  and  that,  upon  avoiding 
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it,  he  might  maintain  an  action  upon  a  quantum  meruit,  and 
recover  a  reasonable  compensation  for  his  serrices,  as  thongh  no 
such  oonhract  had  been  made.  In  Stone  v.  Dennison,  13  Pick.  1, 
the  mitiiji,  with  the  concurrence  of  his  guardian,  had  made  a  con- 
tract to  remain  in  the  service  of  the  defendant  until  he  should 
arnve  at  the  age  of  twenty-one  years,  for  his  board,  clothing  and 
education.  The  court  held  that  the  case  was  not  within  the  gen- 
eral rule  that  a  minor  cannot  bind  himself  by  his  contracts,  for 
want  of  legal  capacity,  but  that  the  contract  was  for  necessaries^ 
and  being  shown  to  be  beneficial  to  the  minor,  he  could  not  avoid 
it  after  it  was  fully  executed  on  both  sides.  In  Vent  v.  Osgood^ 
19  Pick.  572,  it  was  held  that  the  contract  of  a  minor  to  perform  a 
whaling  voyage  was  voidable,  that  it  was  avoided  by  his  desertion 
during  the  voyage,  and  that  he  could  recover  a  quantum  meruit  tot 
his  services. 

The  case  at  bar  falls  within  the  principle  of  Moses  v.  Stevens, 
The  contract  which  the  defendants  seek  to  make  binding  upon  the 
plaintiff  is  merely  an  executory  contract  for  the  plaintiff's  services. 
The  law  gives  him  the  privilege  of  judging  whether  it  is  beneficial 
or  not,  and  of  avoiding  it  if  he  so  elect.  Having  avoided  it  he  is 
entitled  to  recover  a  quantum  meruit,  in  the  same  manner  as  if  he 
had  worked  for  the  defendants  without  any  contract  between  them. 

The  defendants  rely  upon  the  case  of  Breed  v.  Judd,  1  Gray, 
455.  But  that  case  is  entirely  unlike  the  case  at  bar.  The  sub- 
stance of  the  contract  was  that  the  defendants  were  to  furnish  an 
outfit  to  the  plaintiff  to  go  to  Oalifomia ;  that  the  plaintiff  was  to 
furnish  his  labor  and  time;  and  that  of  the  fruits  of  the  enterprise 
two-thirds  were  to  belong  to  the  plaintiff  and  one-third  to  the 
defendants.  The  contract  was  fully  executed  on  both  sides  ;  the 
plaintiff  had  sent  forty-two  ounces  of  gold  dust  to  the  defendants, 
being  one-third  of  the  avails  of  his  labor,  and,  after  he  became  of 
age,  he  brought  this  suit  to  recover  the  value  of  said  gold  dust  less 
the  amount  of  the  outfits  expended  on  his  account.  The  court 
considered  that  the  plaintiff,  under  the  privilege  of  infancy,  could 
have  avoided  his  contract  while  it  remained  executory,  but  decided 
that  the  effect  of  avoiding  it,  after  it  was  executed,  was  not  to 
change  the  relations  of  the  parties,  and  to  enable  him  to  recover  of 
the  defendants  as  his  own  the  third  part  which  had  vested  in  them 
as  their  proportion  of  the  joint  adventure.  The  contract  waa 
shown  to  be  a  beneficial  one.     Whether,  if  it  had  been  a  hard  one. 
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he  could  recover  such  share  of  the  proceeds  as  would  be  a  reaaoB- 
able  compensation  for  bis  labor,  did  not  arise,  and  was  not  con- 
sidered. 

Upon  the  whole,  a  majority  of  the  court  is  of  opinion  that  the 
rulings  of  tiie  presiding  judge  in  this  case  were  correct. 

Bxc^iom  tnmmUmL 


KsHiTBDT  y.  Shia* 

(UO  Man.  147.) 

ft 
SedmeUon  —  reUOion  of  moiter  and  9erwMt.    SMmoe. 

In  an  ftction  for  sedacing  the  plaintiff's  daughter,  it  appeared  that  she 
employed  hj  a  third  person,  bat  that  the  plaintiff  required  her  to  spend  a 
part  of  every  Sunday  at  home,  and  that  while  there  she  did  work  for  him. 
nM,  that  she  was  his  servant,  so  that  he  could  maintain  the  action. 

At  the  trial  of  an  action  for  seducing  the  plaintiff's  daughter,  the  admission 
of  evidence  that  she  worked  for  her  father  after  the  seduction  f umishea  the 
defendant  no  ground  of  exception,  if  the  judge  instructed  the  jury  that  the 
plaintiff  could  not  recover  unless  the  relation  of  master  and  servant  existed 
between  him  and  his  daughter  at  the  time  of  seduction. 

It  is  no  objection  to  the  maintenance  of  an  action  for  seducing  the  plaintiff's 
daughter,  that  the  sexual  intercourse  between  the  daughter  and  the  defend- 
ant was  had  by  force. 

At  the  trial  of  an  action  to  which  the  statute  of  limitations  was  a  bar,  unless  the 
defendant  had  been  away  from  the  State  between  two  or  three  years,  a  wiV 
nesB  for  the  plaintiff  testified  that  the  defendant  was  away  '*  two,  three  or  foar 
years,  I  could  not  exactly  say  how  long."  The  defendant  introduced  no 
evidence  as  to  the  time  of  his  absence.  Beid,  thAt  .the  jury  were  warranted 
in  finding  that  the  case  was  taken  out  of  the  statute  of  limitations. 

Tort  by  trustee  process  for  seducing  Mary  Kennedy,  the  plain- 
tiff's  minor  daughter.     Writ  dated  September  18,  1870. 

At  the  trial  in  the  Superior  Court,  before  Putkam,  J.,  the  plain- 
tiff introduced  evidence  tending  to  show  that  in  January,  1862,  his 
daughter  was  living  in  the  family  of  one  Warner,  at  Springfield, 
under  a  contract  made  with  her  "  that  she  should  receive  for  her 
services  •1.50  per  week;  that  she  should  have  a  part  of  Sundays  for 
herself;  that  if  she  went  out  on  Sundays  in  the  morning,  she  was  to 
be  back  at  three  o'clock,  and  if  she  went  in  the  evening,  she  was  to 
bo  back  at  ten  o'clock;  that  she  was  to  have  two  evenings  each  week 
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'U>  go  where  she  pleased,  and  that  her  wages  were  to  be  paid  hei 
once  a  month,  and  she  was  to  keep  a  part  to  buy  clothes  for  her- 
self, and  to  give  the  rest  to  her  mother  ; ''  that  upon  these  eyenings 
and  Sundays  she  was  accustomed  to  go  to  the  plaintiff's  house,  and 
to  assist  sometimes  in  the  family,  just  as  she  saw  fit  and  with  her 
own  assent ;  that  the  plaintiff  required  her  to  spend  a  part  of  the 
Sunday  at  home,  while  he  was  at  church ;  that  she  used  to  cook 
the  dinner  on  Sundays  and  do  work  about  the  house  ;  and  that  all 
the  sexual  intercourse  she  ever  had  with  the  defendant  occurred 
while  she  was  living  at  Mr.  Warner's,  under  this  arrangement. 

The  plaintiff  was  allowed,  against  the  defendant's  objection,  to 
introduce  evidence  tending  to  show  that  Mary  Kennedy  lived  in 
the  plaintiff's  family  and  did  work  there  for  about  two  weeks,  in 
September,  1862,  a  short  time  before  the  birth  of  the  child  which 
was  begotten  by  the  defendant,  and  some  months  after  she  had 
completed  her  service  at  Mr.  Warner's,  and  that  the  child  was  bom 
in  Washington,  September,  1862,  and  the  plaintiff  had  no  knowl- 
edge of  his  daughter's  pregnancy  until  some  time  after  its  birth. 

Mary  Kennedy,  who  was  the  only  witness  regarding  the  acts  of 
intercourse  between  her  and  the  defendant,  testified  that  he  had 
connection  with  her  three  times  in  January  and  February,  1862  ; 
that  each  of  these  times  he  ''forced"  her ;  and  that  she  did  not 
remember  any  other  times  when  he  had  connection  with  her. 

The  plaintiff  contended  that  the  defendant  had  been  absent 
from  the  Commonwealth  long  enough  to  take  the  case  out  of  the 
statute  of  limitations.  The  only  evidence  on  that  point  came  from 
Mary  Kennedy,  and  was  as  follows  :  ''  I  came  back  from  Washing- 
ton to  Springfield  about  two  years  after  the  child  was  born.  The 
defendant  was  here  at  that  time.  Afterward  I  knew  the  defend- 
ant was  not  here  ;  I  cannot  tell  how  long  he  stayed  away,  nor 
when  he  left ;  I  had  a  talk  with  him  about  a  week  before  our  last 
trial,"  which  was  in  the  winter  of  1871.  "  He  said  he  had  boon 
out  west,  and  that  he  was  very  sorry  he  returned,  for  he  could 
have  done  better  out  there  ;  I  should  think  he  was  gone  away  two, 
three  or  four  years  ;  I  could  not  say  exactly  how  long." 

The  defendant  requested  the  judge  to  rule  "  that  upon  the  evi- 
dence the  action  could  not  be  maintained,  because  there  was  no 
relation  of  master  and  servant  between  the  plaintiff  and  his  daugh- 
ter; that  if  she  was  out  at  service  with  another  person,  that  would 
preclude  the  plaintiff  from  recovering,  although  the  contract  was 
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for  his  benefit;  that  if  the  plaintiff  required  servioe  of  her  on  Sun* 
days,  it  did  not  affect  the  case  if  she  was  in  fact  under  another 
master;  that  if  the  jury  belieyed  that  the  sexual  intercourse  relied 
upon  was  accomplished  by  force  and  violence,  this  action  could  not 
be  maintained;  that  under  the  eyidence  the  offense  was  not  seduo* 
tion;  but  an  assault  and  battery,  and  so  was  barred  by  the  statute 
of  limitations;  that,  for  the  same  reason,  the  action  could  not  be 
maintained  under  the  trustee  process,  and  that  there  was  no  eyi- 
dence to  take  the  case  out  of  the  statute  of  limitations." 

The  judge  refused  so  to  rule,  and  instructed  the  jury  ''that  m 
order  to  maintain  this  action,  the  relation  of  master  and  senrant 
must  have  existed  between  the  plaintiff  and  his  daughter  at  the 
time  the  defendant  debauched  her;  but  that  if,  by  the  contract 
with  Warner,  she  was  to  have  a  part  of  Sundays  and  two  nights 
in  the  week  for  herself,  then  her  father  would  haye  the  right  to 
require  her  to  serve  him  on  those  occasions,  she  being  a  minor, 
and  if  he  did  require  it  on  such  occasions,  then  the  relation  of 
master  and  servant  existed  sufiiciently  to  entitle  him  to  maintain 
this  action;  that  it  was  immaterial  if  the  defendant  effected  the 
criminal  connection  complained  of  forcibly,  in  the  manner  which 
Mary  Kennedy  testified  to;  that  the  plaintiff  must  satisfy  them 
that  the  defendant  had  been  absent  from  and  resided  out  of  the 
Commonwealth  a  suflQcient  length  of  time,  so  that  the  remaining 
time  since  the  cause  of  action  accrued,  up  to  the  commencement  of 
this  suit,  would  not  exceed  six  years,  and  that  there  was  evidence 
upon  that  point  for  their  consideration." 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

O.  M.  Steams  and  Jf.  P.  KfiowUon,  for  defendant. 

Q,  Wells  and  JV.  A.  Leonard,  for  plaintiff. 

Ames,  J.  In  order  to  maintain  an  action  of  this  description, 
the  plaintiff  is  required  to  prove  that  the  relation  of  master  and 
servant  between  himself  and  his  daughter  existed,  either  in  fact 
or  constructively,  at  the  time  of  the  seduction.  According  to 
numerous  decisions  of  the  courts  of  New  York,  Pennsylvania,  and 
9oine  othe:  States  of  our  Union,  this  relation  is  sufiiciently  proved 
by  c\  idence  that  the  daughter  was  a  minor,  and  that  the  father 
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bad  a  right  to  her  senrices.  Those  decisions  also  lay  down  the  rule 
that  thv  effect  of  such  evidence  is  not  impaired  by  the  fact  that  at 
the  time  of  the  injury  she  was  not  living  in  her  father's  family,  but 
was  in  the  actnal  employment  of  another  person.  It  was  hold  that 
such  a  fact  wonld  not  jnstify  the  inference  that  the  father  had  aban- 
doned any  of  his  paternal  rights,  unless  the  daughter  had  been 
actually  bound  out  as  an  apprentice.  In  other  words,  the  relation 
results  constructively  from  his  right  to  reclaim  the  custody  of  her 
person,  from  his  responsibility  for  her  education,  and  from  his  obli- 
gation to  support  her  if  she  should  become  sick  or  disabled  while 
so  absent  from  her  home.  Martin  v.  Payne^  9  Johns.  387;  NickU' 
son  V.  Siryker,  10  id.  115;  Clark  v.  FUch,  2  Wend.  459;  Barttey  v. 
Richtmyer,  4  Oomst.  38;  Mulvehall  v.  Millward,  1  Eem.  343;  Horn- 
keth  V.  Barr^  8  .Serg.  &  Rawle,  36;  Vanhom  v.  Freeman^  1  Halst. 
32:;?;  Mercer  v.  WahnsUyy  5  Har.  &  J.  27.  With  regard  to  her  eam- 
fngs,  the  privilege  allowed  to  her  to  retain  a  portion  of  them  in  her 
own  hands,  in  order  to  purchase  clothing,  must  be  considered  as 
permissive  only.  There  is  nothing  in  the  report  inconsistent  with 
an  absolute  right  on  the  part  of  the  father  to  terminate  her  engage- 
ment with  her  employer,  and  to  require  her  at  any  moment  to 
return  to  his  own  house.  As  against  the  excepting  party,  it  is  to 
be  presumed  that  ho  offered  to  prove  every  fact  that  he  was  in  a 
conditio!,  to  prove,  having  a  tendency  to  disprove  the  existence  of 
the  relation  of  master  and  servant  between  the  plaintiff  and  his 
daughter.  There  having  been  no  attempt  to  prove  the  contrary, 
it  may  be  assumed  that  she  had  never  been  emancipated  from  the 
paternal  control,  and  that  her  father  was  entitled  to  her  earnings, 
so  that  she  was  de  jure  his  servant.  So  far  as  the  American 
authorities  go,  therefore,  the  plaintiff  has  done  all  that  was  incum- 
bent upon  him  in  this  part  of  the  case. 

The  rule  adopted  in  the  English  courts  apparently  requires 
that  the  relation  of  master  and  servant  should  be  proved  with 
greater  strictness  where  the  daughter  does  not  reside  under  tlie 
paternal  roof;  and  according  to  Tliompson  v.  Ross,  5  H.  &  N.  16, 
the  action  cannot  be  maintained  if,  at  the  time  of  the  seduction, 
she  was  a  domestic  servant  in  a  family  other  than  that  of  hei 
father.  But  it  is  well  settled,  even  under  the  English  rule,  that 
the  amount  and  value  of  the  actual  service  to  the  father  are  of  but 
little  importance,  and  that  any  service,  however  slight,  is  sufficient 
Bennett  v.  AUcott,  2  T.  R.  166.     It  is  enough  if  the  father  had  a 
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right  to  her  services,  and  if  some  service  was  rendered*  The  case 
finds  that  he  was  entitled  to  her  services  a  portion  of  every  week, 
and  that  she  was  actually  employed  on  Sundays  at  his  house,  in 
cooking  and  other  domestic  work,  upon  his  requirement.  If  so, 
her  entire  service  did  not  belong  to  her  employer,  Warner,  and  the 
action  could  well  be  maintained  *  even  under  the  English  decisionB. 
See  judgment  of  Bbamwell,  B.,  in  Thoinpson  v.  Ross,  ubi  supra. 

The  evidence  which  was  admitted  under  objection,  as  to  the  fact 
that  the  daughter  lived  and  rendered  services  in  her  father's  family, 
for  about  two  weeks,  several  mouths  after  the  seduction,  although 
perhaps  open  to  objection  as  immaterial,  cannot  have  had  any  effect 
upon  the  verdict,  and  does  not  have  any  bearing  upon  the  plaintiff's 
right  to  recover.  The  jury  were  instructed  that  the  relation  must 
be  proved  to  have  existed  at  the  time  of  the  seduction. 

As  the  gist  of  the  action  is  the  debauching  of  the  daughter,  and 
the  consequent  supposed  or  actual  loss  of  her  services,  it  is  imma- 
terial to  the  plaintiff's  claim  under  what  special  circumstances  the 
injury  was  wrought,  or  whether  it  was  accompanied  with  force  and 
violence  or  not  The  action  will  lie,  although  trespass  vi  et  annis 
might  have  been  sustained.  It  would  be  no  defense  that  the  crime 
was  rape  and  not  seduction.  Funnan  v.  Applegate^  3  Zabr.  28. 
The  father  in  such  cases  may  always  seek  his  remedy  in  an  action 
on  the  case.  Bennett  v.  Allcott,  ubi  supra;  Chamberlain  v.  Hazel' 
woody  5  Mees.  &  Wels.  515;  2  Greenl.  Ev.,  §671. 

As  to  the  statute  of  limitations,  there  was  evidence  to  the  effect 
that  the  defendant  had  been  absent  from  the  State  for  years  after 
the  cause  of  action  accrued.  The  number  of  years  was  not  stated 
by  the  witness  with  precision,  the  expression  being  two,  three  or 
four  years.  As  the  defendant  himself  must  have  had  knowledge 
on  this  subject;  and  made  no  attempt  to  show  what  the  exact  num* 
ber  of  years  was,  it  was  evidence  proper  to  be  laid  before  the  jury. 
It  ifl  impossible  to  say  that  there  was  no  evidence  on  the  subject 

Excyktions  overruled. 
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KiKQ  T.  DONAHUI. 

JSMenee — of  handwrttki^ 

▲  pftrtjr  to  an  aetion  ia  not  entitled  to  write  his  aignatiira  in  Hm  pwence  of 
the  Jury  for  tlie  pnrpoee  of  being  compared  with  a  ilgnatiire  purporting  to 
be  his,  the  gennineneeB  of  wliich  he  denieo. 

Writ  of  dower  by  the  widow  of  Patrick  King.  At  the  trial  in 
the  Superior  Court,  before  Rockwell,  J.,  the  tenant  introduced 
in  evidence  a  deed  releasing  dower,  which  purported  to  be  signed 
by  the  demandant.  The  demandant,  being  called  as  a  witness, 
testified  that  the  deed  was  a  forgery.  She  thereupon  wrote  her 
name  in  the  presence  of  the  jury,  seven  or  eight  times  in  succession, 
upon  a  slip  of  paper,  and  offered  to  submit  it  to  the  jury  for  the 
purpose  of  having  it  compared  by  them  with  the  signature  to  the 
deed,  as  evidence  that  that  signature  was  not  genuine.  The  tenant 
objected,  but  the  judge  allowed  the  paper  to  be  submitted  to  the 
i^iry. 

The  demandant  also  offered  in  evidence  her  signatures  upon  the 
pay-roll  of  the  Albion  Paper  Company,  by  whom  she  had  been 
employed  from  eighteen  months  to  two  years  prior  to  the  trial  (sucli 
signature  being  made  at  the  end  of  every  month  during  that  time), 
for  the  purpose  of  letting  the  jury  compare  them  with  the  signature 
to  the  deed.  The  tenant  objected,  but  the  judge  admitted  the  eri* 
dence. 

The  jury  returned  a  verdict  for  the  demandant,  and  the  teoant 
alleged  exceptions. 

G.  Wells  and  JV.  A.  Leonard  £  H,  Morris,  for  tenant. 

Jf.  P.  Knmolton  and  O.  M,  Steams,  for  demandant. 

Ames,  J.  Upon  the  question  whether  the  genuine  signature  of 
the  demandant  had  been  subscribed  to  the  instrument  purporting 
to  contain  her  release  of  the  right  of  dower,  she  was  not  to  be  con- 
fined in  her  testimony  to  a  mere  general  denial.  She  was  entitled 
to  whatever  benefit  could  be  derived  from  a  comparison  of  the  dis- 
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puted  signature  with  her  genuine  and  unquestioned  handwriting. 
For  that  purpose,  she  would  be  allowed  to  produce  original  letters 
or  other  documents,  admitted  or  proved  to  bear  her  genuine  signa- 
ture, in  order  that  the  jury  might  make  the  comparison.  But  we 
do  not  find  any  case  in  which  signatures  made  for  the  purpose  of 
being  examined  have  been  so  admitted.  Stanger  v.  Searle,  1  Esp. 
14;  Keith  v.  Lothrop,  10  Gush.  453.  Lord  Kenton  gave  as  the 
reason  for  the  exclusion  of  such  eyidence,  in  the  first  of  these  cases, 
that  '^  the  party  might  write  differently  from  his  common  mode  of 
writing  his  name,  through  design; "  and  the  like  reason  was  given 
by  Lord  Dekmak  in  Doe  v.  Newton,  5  Ad.  &  El.  514.  It  is  sug- 
gested in  the  argument  that  this  consideration  affects  the  weight  of 
the  evidence  rather  than  its  competency.  The  rule,  however,  seems 
to  be  that  a  signature  made  for  the  occasion,  post  litem  mot^m,  and 
for  use  at  the  trial,  ought  not  to  be  taken  as  a  standard  of  genuine- 
ness, and  that  the  jury  should  not  be  troubled  with  the  additional 
issue  or  question  whether  the  signature  so  offered  is  written  in  a 
constrained  and  forced  manner  or  not  In  the  language  of  Cole- 
ridge, J.,  in  Doe  v.  Stickermore,  5  Ad.  &  El.  703,  705,  "  the  tost 
of  genuineness  ought  to  be  the  resemblance,  not  to  the  formation 
of  the  letters  in  some  other  specimen  or  specimens,  but  to  the  gen- 
eral character  of  writing,  which  is  impressed  on  it,  as  the  involun- 
tary and  unconscious  result  of  constitution,  habit,  or  other  per- 
manent cause,  and  is  therefore,  of  itself,  permanent  And  we  best 
acquire  a  knowledge  of  this  character,  by  seeing  the  individual 
write  at  times  when  his  manner  of  writing  is  not  in  question,  or 
by  engaging  with  him  in  correspondence;  either  supposition  giving 
reason  to  believe  that  he  writes  at  the  time,  not  constrainedly,  but 
in  his  natural  manner."  In  Doe  v.  Newton,  5  Ad.  &  El.  514,  it  was 
held  that  no  documents  could  be  made  use  of  for  the  purpose  of 
effecting  a  comparison  of  this  kind,  except  such  as  were  already  in 
evidence  for  other  purposes  of  the  cause.  With  us  the  rule  is  less 
strict,  and  it  is  enough  to  say  that  the  disputed  writing  is  not  to  be 
tested  by  comparison  with  any  but  an  admitted  or  proved  fair  speci- 
men of  the  natural  and  habitual  handwriting  of  the  party.  There 
are  cases  to  the  effect  that  where  a  witness  has  denied  his  signature 
to  a  document,  he  may  be  called  upon  in  cross-examination  to  write 
his  name  in  open  court,  in  order  that  the  jury  may  compare  such 
writing  with  the  controverted  signature;  but  this  is  merely  as  a  part 
of  the  cross-examination,  and  for  the  purpose  of  contradicting  the 
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Witness.    Doe  t.  WiUon,  10  Moore's  P.  G.  502,  630;  Chandler  7.  L$ 
Barron,  45  Me.  534;  Taylor  on  Ey.,  §  1669. 

The  demandant's  signatures  to  receipts  for  her  wages,  upon  the 
pay-roll,  were  properly  admitted ;  bat  it  was  an  error  npon  the 
part  of  the  presiding  judge  to  allow  her  signature  made  at  the  trial 
to  go  to  the  jury.    Upon  this  ground  the 

Bxceptiom  are  mukdmeJL 


Pkasx  T.  ALUS. 

(UO  Maw.  107.) 
A  wife  Is  not  a  competent  witnesB  to  her  hosbaad's  wQL 

Appbal  by  the  person  named  as  executor  in  an  instrument  pur- 
porting to  be  the  will  of  William  S.  AUis,  from  a  decree  of  the 
Probate  Court,  disallowing  the  instrument  as  the  will  of  William 
S.  Allis.  At  the  hearing,  before  Ames,  J.,  it  appeared  that  one 
of  the  three  witnesses  to  the  instrument  was  the  wife  of  William 
S.  Allis.  The  judge  reported  the  case  for  the  determination  of 
the  full  court  *^  upon  the  question  of  law  involved ;  if  the  wife  was 
a  competent  witness,  the  will  to  be  admitted  to  probate ;  other- 
wise, the  appeal  to  be  dismissed,  and  the  decree  of  the  Probate 
Ck>urt  affirmed." 

O.  Wells  and  JV.  A.  Leonard,  for  appellant. 

M.  P.  KnowUon  and  O.  M,  Stearns,  for  appellee. 

Chapman,  G.  J.  By  the  Ocn.  Stats.,  chap.  92,  §  6,  a  will  must  be 
subscribed  by  three  or  more  competent  witnesses.  They  must  be 
com})etent  at  the  time  of  the  attestation  of  the  will.  By  the  com- 
mon law,  it  was  a  settled  principle  that  husbands  and  wives  could 
not  in  any  case  be  admitted  as  witnesses  for  or  against  each  other, 
indejKsndently  of  the  question  of  interest  None  of  our  statutes 
have  changed  the  rule  in  this  respect  as  to  the  attestation  of  wills, 
and  the  rule  applies  to  such  attestation.  Davis  v.  Dinwoody,  4  T. 
R.  678 ;  Hatfield  v.  Thorp,  5  B.  &  Aid.  589 ;  SuUivan  t.  Sullivan, 
lOB  Mass.  474. 
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As  the  wife  of  the  testator  in  this  case  was  not  a  comi)etent 
witness  when  the  will  was  executed,  his  death  did  not  make  her 
competent. 

DtcfW  itffiTinBtL 


MiBBiFixLD  y.  City  of  Wobosbtib. 

(110MaM.21ftJ 

WcUer-couru — poUuHon  by  tewtge. 

If  the  water  of  a  stream  becomes  polluted  by  the  emptying  into  it  of  city  sew- 
ers, so  that  a  riparian  proprietor  cannot  use  it  in  his  business  as  he  has  been 
before  accustomed  to  do,  he  cannot  recover  against  the  city  for  the  polln- 
lion,  so  far  as  it  is  attributable  to  the  plan  of  sewerage  adopted  by  the  city; 
bat  he  can  reoorer  for  it  so  far  as  it  is  attributable  to  the  improper  constrao* 
lion  or  unreasonable  use  of  the  sewers,  or  to  the  negligence  or  other  fault  of 
the  city  in  the  care  or  management  of  them. 

Tort.  The  declaration  alleged  that  the  plaintiff  was  seized  and 
possessed  of  a  lot  of  land  on  both  sides  of  Mill  brook,  so  called,  in 
Worcester,  with  a  machine  shop  thereon,  fitted  np  with  a  large 
steam  engine  and  boilers  for  the  purpose  of  furnishing  steam 
power  to  the  tenants  of  his  said  machine  shop;  that  he  had  a  right 
to  have  the  water  of  the  brook  flow  pure  and  uncorrupted,  such 
water  in  a  pure  condition  being  absolutely  essential  to  the  carrying 
on  of  his  works;  that  the  defendants,  on  April  5,  1861,  and  on 
divers  days  and  times  since,  "  wrongfully  and  unjustly  cast,  carried 
and  deposited,  and  caused  to  be  cast,  carried  and  deposited  into 
said  Mill  brook  and  the  waters  thereof,  at  points  in  the  channel 
thereof  above  and  higher  than  the  works  of  the  plaintiff,  great 
quantities  of  filth,  dirt,  gravel,  refuse  material,  matter  discharged 
from  sewers,  privies,  water-closets,  stables,  sinks  and  streets,  and 
divers  other  noxious  materials  and  ingredients,'*  by  reason  of  which 
the  water  became  greatly  corrupted  and  unfit  for  use  in  the  plain* 
tiff's  business,  '*  said  water  so  corrupted,  among  other  things,  cor- 
roding the  plaintiff's  boilers  and  engine  and  fixtures,  causing  an 
adhesion  of  sediment  and  other  materials  to  said  boilers,  and 
greatly  increasing  the  expense  of  making  the  necessary  amount  of 
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«team  for  said  works,  and  greatly  increasing  the  danger  of  explosion 
iu  said  boilers,  and  causing  thereby  frequent  breakages  in  the  engine, 
fixtures  and  works,  and  deterioration  thereof,  and  causing  great 
expense  in  the  repair  thereof  and  in  the  interruption  to  the  running 
of  the  works,  thereby  causing  great  injury  to  all  of  the  pla.ntiff*B 
establishment;"  and  that  "the  waters  of  the  brook  so  corrupted 
arc  tliercby  rendered  so  offensive  that  it  is  difiQcult  and  expen- 
sive to  procure  competent  engineers  and  workmen  to  operate  said 
works." 

At  the  trial  in  this  court,  the  case,  which  is  stated  in  the  opinion, 
WHS  reserred  by  CHAPMAif,  Ch.  J.,  for  the  determination  of  the 
full  court.  If  the  court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recoTer  upon  the  case  reserved,  or  any  part  thereof, 
the  cixse  to  be  sent  to  assessors  to  assess  the  damages  sustained  by 
the  plaintiff,  if  any,  upon  such  rules  and  instructions  as  the  court 
should  give ;  otherwise,  judgment  to  be  rendered  for  the  defendants 

P.  E.  Aldrichy  for  plaintiff,  cited  Merrifield  v.  Lombard^  18 
Allen,  16  ;  Wesson  t.  Washhirn  Iron  Co,y  id.  95  ;  Wheeler  v.  Wor- 
cester,  10  id.  591 ;  Goldsmid  t.  Tunbridge  Wells  ImprovemeTU 
Commissioners,  L.  R..  1  Ch.  349;  Attorney- Oeneral  r.  Metropolitan 
Board  of  Works,  1  Hem.  &  Mil.  298  ;  Attorney- General  v.  Council 
of  Borough  of  Birmingham,  4  E.  &  J.  528 ;  Oldaker  v.  ffunt,  6 
DeO.,  M.  &  G.  376  ;  Attorney- General  v.  Leeds  Co.,  K  R.,  5  Oh. 
"583 ;  Spokes  v.  Baiibury  Board  of  Health,  K  R,  1  Eq.  42;  Ling" 
wood  V.  Stoiamarket  Co.,  id.  77 ;  Wood  v.  Sutcliffe,  2  Sim.  (N.  S.) 
163  ;  Angell  on  Wat.  (6th  ed.),  §  136  ;  Kerr  on  Inj.  382, 

G.  F,  Hoar  and  T.  L.  Nelson,  for  defendants,  cited  Boston 
arA  Roxhiry  MiU  Co,  v.  Netoman,  12  Pick.  467 ;  Hildreth  t. 
Lowell,  11  Gray,  345;  Wellington,  petitioner,  16  Pick.  89,  97; 
Flagg  v.  Worcester,  13  Gray,  601  ;  Callis.  on  Sew.  80 ;  Woolr.  on 
Sew.  1 ;  Jacob's  Law  Diet,  Tit.  "  Sewer.'* 

Wells,  J.  The  plaintiff  snes  for  an  alleged  violation  of  his 
rights  as  a  riparian  proprietor  upon  a  small  natural  stream  nm- 
ning  through  the  city  of  Worcester  near  its  center.  The  injury 
complained  of  is  that  of  polluting  its  water,  so  as  to  render  it  unfit 
for  mechanical  and  other  uses,  to  which  he  has  been  accustomed 
to  apply  it.    He  alleges  generally  that  the  defendant,  in  1861,  and 
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on  divers  days  and  times  since,  has  cast,  and  caused  to  be  cast, 
carried  and  deposited  into  said  brook,  aboye  the  plaintifTs  works, 
''great  quantities  of  filth,  dirt,  gravel,  refuse  material,  matters 
discharged  from  sewers,  privies,  water-closets,  stables,  sinks  and 
sireots,  and  divers  other  noxious  materials  and  ingredients.'' 
The  declaration  does  not  set  out  the  particular  grounds  upon  which 
it  is  proposed  to  hold  the  municipal  corporation  responsible  for 
these  torts.  The  city  would  not  be  liable  to  an  action  for  such 
direct  acts  of  wrong,  whether  done  by  individual  citizens  or  by  its 
own  officers,  without  proof  of  some  special  authority  to  do  the  acts, 
unless  they  resulted  from,  or  were  connected  with,  the  exercise  of 
some  proprietary  right  by  the  city.  Oliver  v.  Worcester,  102  Mass. 
489,  497.  From  the  report,  we  infer  that  the  ground  of  liability 
is  that  the  dirt,  filth  and  other  materials  were  carried  into  the 
stream  by  means  of  certain  drains  or  sewers  constructed  under 
authority  therefor  conferred  upon  the  city  council  by  the  charter. 
Stats.  1848,  ch.  32,  §  14 ;  1866,  ch.  199,  §  30,  and  by  the  general 
laws ;  Stat.  1841,  ch.  115 ;  Gen.  Stats.,  ch.  48,  §  3. 

The  Stat,  of  1867,  ch.  106,  authorized  the  taking  of  Mill  brock 
and  the  entire  diversion  of  its  waters  from  the  channel  by  which  it 
passes  the  plaintiffs  works.  So  far  as  he  has  suffered  damage  from 
any  proper  exercise  of  the  power  and  rights  conferred  by  that  act, 
ho  must  seek  his  remedy  by  a  different  proceeding  froa  this,  under 
the  special  provisions  of  the  act  itself.  But  the  stream  had  not 
been  so  diverted  at  the  time  when  this  action  was  brought,  and  it 
does  not  appear  that  the  injuries  complained  of  were  the  result  of 
any  proceedings  under  that  act.  The  allegations  also  cover  a  long 
period  prior  to  its  adoption. 

It  appears  that  in  1850,  more  than  twenty  years  before  the  date 
of  the  writ  in  this  case,  a  drain  or  sewer  was  constructed,  by  ordei 
of  the  city  council,  discharging  from  Thomas  street  into  Mill 
brook,  a  short  distance  above  the  works  of  the  plaintiff.  This 
drain  extended  back  to,  and  ran  a  short  distance  along.  Main  street. 
In  1857,  and  at  various  time3  subsequently,  this  drain  has  extended 
farther  along  Main  street ;  and  drains  running  along  several  other 
streets  have  been  connected  with  it.  The  plaintiff  contends  that 
the  injurious  effects  of  the  drainage  into  the  brook  have  thus  been 
constantly  increasing,  down  to  the  time  of  action  brought.  This 
question,  so  far  as  material,  it  is  agreed,  shall  be  submitted  to 
assessors,  if  in  any  aspect  of  the  case-  the  plaintiff  is  entitled  to 
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have  his  damages  assessed.  The  case,  then,  presents  the  question, 
upon  what  grounds,  and  to  what  extent,  a  city  is  responsible  in 
damages  for  such  effects  produced  by  its  system  of  drainage,  or  by 
the  manner  in  which  its  drains  are  used  and  managed. 

The  right,  of  which  the  plaintiff  alleges  a  yiolation,  is  not  that 
of  acquired  property  in  possession.  It  is  not  an  absolute  right, 
but  a  natural  one,  qualified  and  limited,  like  all  natural  rights,  by 
the  existence  of  like  rights  in  others.  It  is  incident  merely  to  hie 
ownership  of  land  through  which  the  stream  has  its  course.  As 
such  owner  he  has  the  right  to  enjoy  the  continued  flow  of  the 
stream,  to  use  its  force,  and  to  make  limited  and  temporary  appro- 
priation of  its  waters.  These  rights  are  held  in  common  with 
all  others  having  lands  bordering  upon  the  same  stream;  but  his 
enjoyment  must  necessarily  be  according  to  his  opportunity,  prior 
to  those  below  him,  subsequent  to  those  above.  It  follows  that 
all  such  rights  are  liable  to  be  modified  and  abridged  in  the  enjoy- 
ment, by  the  exercise  by  others  of  their  own  rights;  and,  so  far  as 
they  are  thus  abridged,  the  loss  is  damnujn  absque  injuria.  The 
only  limit  that  can  be  set  to  this  abridgment,  through  the  exercise 
by  others  of  their  natural  rights,  is  in  the  standard  or  measure  of 
reasonable  use.  Gould  v.  Boston  Duck  Co.^  13  Gray,  442;  Haskin^ 
V.  Raskins,  9  id.  390;  Tourtellot  v.  PhelpSy  4  id.  370,  376;  Thurber 
V.  Martin,  2  id.  394;  Pitts  v.  Lancaster  Milh,  13  Mete.  156;  Wads* 
worthy.  THUotson.  16 Conn.  366;  Springfield y.  Harris,  4  Allen,  494. 

So  the  natural  right  of  the  plaintiff  to  have  the  water  descend 
to  him  in  its  pure  state,  fit  to  be  used  for  the  various  purposes  to 
which  he  may  have  occasion  to  apply  it,  must  yield  to  the  equal 
right  in  those  who  happen  to  be  above  him.  Their  use  of  the 
stream  for  mill  purposes,  for  irrigation,  watering  cattle,  and  the 
manifold  purposes  for  which  they  may  lawfully  use  it,  will  tend 
to  render  the  water  more  or  less  impure.  Cultivating  and  fertiliz- 
ing the  lands  bordering  on  the  stream,  and  in  which  are  its  sources, 
theii  occupation  by  farm-houses  and  other  erections,  will  unavoid* 
ably  cause  impurities  to  be  carried  into  the  stream.  As  the  lands 
are  subdivided  and  their  occupation  and  use  become  multifarious, 
these  causes  will  be  rendered  more  operative,  and  their  effects  more 
perceptible.  The  water  may  thus  be  rendered  unfit  for  many  uses 
for  which  it  had  before  been  suitable;  but  so  far  as  that' condition 
results  only  from  reasonable  use  of  the  stream  in  accordance  with 
the  common  right,  the  lower  riparian  proprietor  has  no  remedy. 
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When  the  popalation  becomes  dense,  and  towns  or  yillageff 
gatlier  along  its  banks,  the  stream  naturally  and  necessarily  snffen 
still  greater  deterioration.  Roads  or  streets  crossing  it,  or  nmning 
by  its  side,  with  their  gutters  and  sluices  discharging  into  it  their 
surface  water  collected  from  over  largo  spaces,  and  carrying  with  it 
in  suspension  the  loose  and  light  material  that  is  thus  swept  off, 
are  abundant  sources  of  impurity,  against  which  the  law  affords  no 
redress  by  action.  Flagff  v.  Worcester,  13  Gray,  601;  Barry  r, 
Lowell,  8  Allen,  127;  Turnm-  v.  Dartmouth,  13  id.  291. 

Upon  the  case  stwted  in  the  pleadings  and  report,  we  must 
assume  that  the  plaintiff  is  able  to  show  an  appreciable  detriment 
to  his  rights  in  the  stream.  That  detriment  consists  in  its  nnfi1>- 
ness  for  certain  uses  in  his  works  upon  the  stream;  whereby  he 
is  depriyed  of  a  capacity,  incident  to  the  ownership  of  his  land, 
to  make  such  use  of  its  waters  as  they  pass;  or  his  right  so  to  use 
them  is  impaired  in  value.  At  most,  it  is  but  the*  deprivation  of 
that  natural  advantage,  already  impaired  by  other  causes  against 
which  he  has  no  redress.  There  is  no  allegation  of  damage  to  his 
property  otherwise  than  by  this  deprivation;  no  allegation  that  a 
nuisance  is  created  which  injuriously  affects  his  land  or  the  occupa- 
tion thereof. 

It  may  readily  be  supposed  that  a  small  stream  like  Mill  brook, 
with  a  considerable  city  like  Worcester  upon  either  bank,  and  the 
adjacent  lands  descending  rapidly  toward  its  bed,  would  cease  to 
preserve  its  waters  from  impurity,  and  become  valueless  for  any 
purpose  except  that  of  drainage  and  the  creation  of  power  by  its 
head  and  falL  All  this  may  result  even  though  no  unjustifiable  act 
be  done  to  effect  it.  To  enable  a  riparian  owner  to  maintain  an 
action  for  damages,  he  must  show,  not  only  that  the  defendant  has 
done  some  act  which  tends  to  injure  the  stream  and  which  he  has 
no  legal  right  to  do,  or  which  is  in  excess  of  his  legal  right  so  as  tc 
be  an  unreasonable  use  thereof,  but  also  that  the  detriment  of  which 
the  plaintiff  complains  is  the  result  of  that  cause.  Where  he  can 
show  an  appreciable  detriment  to  himself,  and  connect  it  with 
such  wrong  by  another,  he  may  recover  the  damages  shown  to  be 
due  to  that  wrong.       Merrifield  v.  Lombard,  13  Allen,  16. 

It  was  decided  in  Child  v.  Boston,  4  Allen,  41,  that  in  the  laying 
out  of  comnion  sewers,  that  is,  '^  in  determining  what  drains  should 
be  built  and  where  they  should  discharge,"  the  duties  of  the  alder- 
men  (or  mayor  and  aldermen)  were  of  a  ^tian-judicial  nature;  thai 


SEPTEMBER  TEKM,  1872.  gg; 

Merri  field  v.  Citj  of  Worcester. 

**they  were  required  to  act,  not  as  agents  of  the  city,  or  in  any 
manner  under  the  direction  of  the  city,  but  as  public  officers.'' 

For  the  incidental  disadvantage,  loss  or  incouTenience  necessarily 
resulting  to  individuals,  in  their  rights  of  property,  from  such 
action;  or  from  the  execution  of  the  work,  in  a  proper  and  skillful 
manner,  as  so  laid  out;  or  from  the  maintenance  and  use  of  the 
drains  in  a  proper  and  reasonable  manner,  without  negligence  in 
their  care  and  management,  no  action  of  tort  can  be  maintained 
against  the  city.  This  exemption  of  municipal  bodies  and  their 
officers  from  liability,  and  corresponding  subordination  of  individ- 
ual rights  and  interests  to  the  safety,  health  and  welfare  of  the  gen- 
eral public,  is  a  principle  of  frequent  application.  Baker  v.  Boston^ 
12  Pick.  184;  Taylor  v.  Plymouth^  8  Mete.  462;  Commonwealth  v. 
Tewksbury,  11  id.  55;  Commonwealth  v.  Alger,  7  Gush.  53,  85; 
Belcher  v.  Farrar,  8  Allen,  325. 

But,  in  the  construction  of  works  so  laid  out,  the  town  or  city  is 
responsible  that  it  be  done  in  a  proper  manner,  and  with  a  reason- 
able degree  of  skill  and  care;  and  if,  for  want  thereof,  any  unnec- 
essary injury  is  caused  to  the  property  or  rights  of  individuals,  the 
town  or  city  may  be  charged  therewith  in  an  action  of  tort.  Fei'ry 
Y,  Worcester^  0  Gray,  544;  Spraguey.  Worcester,  13  id.  193;  Einei^y 
T.  Lowell,  104  Mass.  13. 

According  to  the  rule  laid  down  in  Child  v.  Boston  the  city  is 
also  responsible  for  the  proper  care  and  management  and  reason- 
able use  of  drains  established  in  accordance  with  the  general  pro- 
visions of  the  statutes,  and  liable  in  damages  for  injuries  suffered 
by  reason  of  negligence  or  other  fault  of  the  city,  or  its  officers  and 
agents  having  the  charge  thereof. 

Whether  the  damage  which  the  plaintiff  has  suffered  is  attrib- 
utable in  any  degree  to  the  improper  construction  or  unreasonable 
use  of  the  sewers,  or  to  the  negligence  or  other  fault  of  the  defend- 
ant in  the  care  and  management  of  them,  is  a  question  which  doea 
not  appear  by  the  report  to  have  been  tried.  If  it  should  be  found 
to  be  so  attributable,  the  action  may  be  maintained;  and  this  question 
must  be  first  determined  by  the  assessors  provided  for  by  the  report, 
who  are  "  to  assess  the  damages  sustained  by  the  plaintiff,  if  any,** 
apon  the  ntkd  and  principles  herein  set  forth. 

Assessors  to  be  appointed. 
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McuUr  and  9efWMt — aiHan  againit  corporation  for  MgUgenee  qfecmr9mii^ 

contributory  nsgligenee. 

One  employed  by  a  railroad  corporation  to  drlre  a  looomotire  engine  over  iti 
road  may  reoorer  damages  against  the  corporation  for  personal  Injuries 
caused  by  a  defect  In  the  engine,  which  was  due  to  the  neglect  of  the  agents 
of  the  corporation  charged  with  keeping  the  engine  in  proper  repair,  although 
the  directors  and  superintendent  had  no  roason  to  suspect  negligence  or 
Incompetence  on  the  part  of  such  agents. 

One  employed  by  a  railroad  corporation  to  drive  a  locomotive  engine  over  Iti 
road  is  not  debarrod  from  recovering  damages  against  the  corporation  for 
Injuries  from  an  explosion  caused  by  a  defect  In  the  boiler  of  the  engine,  by 
the  fact  that  he  was  acting  in  intentional  violation  of  the  rules  of  the  con^ 
pany,  unless  the  accident  was  due,  in  whole  or  in  part,  to  such  violation ; 
nof  by  the  fact  that  such  rules  provided  that  the  driver  of  an  engine  should  be 
held  responsible  for  the  condition  of  his  engine,  must  be  suro  that  it  was  in 
good  working  order,  and  must  immediately  stop,  draw  his  fire,  station  his 
signal  men  and  procuro  assistance,  whenever  any  defect  was  detected  in  an 
engine  that  would  make  it,  in  his  judgment,  unsafe  to  proceed;  nor  by  the 
fact  that  he  knew  the  engine  was  not  in  good  working  order,  if  he  did  not 
know  and  ought  not  to  have  known  that  it  was  unsafe.* 

Tost  to  recover  for  personal  injuries  occasioned  by  the  explosion 
of  the  boiler  of  a  locomotiye  engine  belonging  to  the  defendants. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show  that  he 
was  in  the  employ  of  the  defendants  as  fireman,  and  afterward  as 
engineer,  from  1862  up  to  the  time  of  the  accident ;  that  he  ran  on 
the  engine  "  Wachusett; "  that  on  March  25,  1870,  he  was  ordered 
by  the  train  dispatcher  who  had  authority  in  that  behalf  to  take 
the  engine  ''  Concord,'*  that  night.  He  took  that  engine  and  ran 
her  to  Fitchburg,  but  had  discovered  on  taking  her  that  '*  the 
throttle  lever  stem  was  out  of  order;  it  was  hard  to  pull  it  open 
and  to  shut  it  off";  it  grew  worse  until  he  could  not  shut  off  steam, 
except  with  the  reverse  lever.  He  notified  the  master  mechanic 
that  the  throttle  of  the  '^  Concord  "  worked  hard  and  ought  to  be 
attended  to.  The  master  mechanic  replied  that  the  throttle  had 
always  worked  hard;  afterward  at  Fitchburg  plaintiff  took  off  the 
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dome  cover  and  found  that  two  of  the  stay-rods  were  brokon; 
he  ran  the  engine  back  to  Boston,  notified  the  master  mechanic  of 
the  broken  stay-rods,  and  wanted  another  engine  but  did  not  get  it 
He  continued  to  run  the  **  Concord  *'  until  it  exploded  a  few  days 
after. 

The  evidence  tended  to  prove  that  the  explosion  was  caused  by  an 
old  crack  in  the  boiler  in  such  a  position  that  it  could  not  be 
detected  without  taking  portions  of  the  engine  off.  By  the  rules 
of  the  company,  ''  enginemen  are  held  responsible  for  the  condi- 
tion of  their  engines,  and  must  be  sure  that  they  are  in  good  work- 
ing order  before  they  are  taken  out  of  the  engine  house.''  Defend- 
ants' evidence  was  to  the  effect  that  neither  the  master  mechanic  nor 
any  other  agent  of  defendant  had  information  or  knowledge  that  the 
'' Concord"  was  out  of  repair,  or  reason  to  believe  that  it  was 
dangerous. 

Several  experts  testified  *'  that  in  their  judgment  the  crack  in 
the  side  sheet  could  not  haye  been  seen  without  removing  the  fire- 
box or  crown  bars ;  that  the  training  which  it  appeared  Oooledge 
had  had  would  be  the  best  training  to  make  a  man  a  competent 
master  mechanic  of  a  railroad ;  and  that,  in  selecting  a  master 
mechanic,  railroad  companies  do  not  usually  regard  it  as  necessary 
that  the  candidate  should  be  a  mechanic  by  trade.'' 

It  was  admitted  by  the  plaintiff  that  the  *^  Concord  "  was  origi- 
nnlly  a  suitable  and  proper  machine  for  the  purpose  for  which  it 
was  dcsignea. 

At  the  close  of  the  evidence,  the  defendants  asked  the  judge  to 
rule  that  there  was  no  evidence  to  go  to  the  jury  in  maintenance 
of  the  action;  but  the  judge  refused  so  to  rule. 

The  defendants  then  asked  the  judge  to  give  the  following  rul- 
ings :  "  1.  The  rules  of  the  defendants,  under  which  the  plaintiff 
worked,  constituted  a  part  of  the  contract  of  his  employment,  and 
any  intentional  violation  of  any  of  them  by  him  would  deprive  him 
of  any  rights  arising  from  the  relation  in  which  he  stood  to  the 
defendants,  so  long  as  such  violation  continued.  2.  Under  the 
rules  of  the  defendants,  which  prescribed  the  duty  and  ascertained 
the  rights  of  the  plaintiff,  in  respect  to  the  operation  of  his  engine, 
he  was  the  absolute  judge  of  whether,  at  any  time,  the  engine  was 
safe  to  proceed,  and  was  in  good  running  order  ;  and  in  respect  to 
those  questions  was  wholly  independent  of  Cooledge  or  Maddoi 
(master  mochanic  and  foreman  of  the  round-house),  or  any  other 


flU)  MASSACHUSETTS, 

Ford  ▼.  Hichboig  Railroad  Co. 


emploj^e  of  the  defendants.  3.  If  the  plaintiff  knew«  or  had 
reasonable  cause  to  belieye,  the  engine  to  be  unsafe  [or  not  in  good 
working  order],  he  cannot  recoTer.  4.  If  the  defendants  used 
reasonable  care  originally  in  famishing  a  suitable  and  safe  engine^ 
for  their  road,  and  in  putting  the  same  into  the  hands  of  fit  and 
suitable  agents  to  be  kept  in  repair,  they  are  not  liable  in  this  action 
for  injury  caused  by  any  defect  or  want  of  repairs  therein  subse- 
quently existing.  5.  The  plaintiff's  knowledge,  as  shown  by  the 
evidence  in  this  case,  of  the  defective  condition  of  the  engine,  and 
his  continuing  to  use  the  same  after  such  knowledge,  is  conclusive 
evidence  of  a  want  of  due  care  on  his  part  6.  The  plaintiff's 
knowledge  that  the  engine  was  not  in  good  order,  and  his  using  the 
same  with  such  knowledge,  is  conclusive  evidence  of  want  of  due 
care  on  his  part;  and  if  such  knowledge  and  such  use  by  him  is 
proved  by  the  evidence,  he  cannot  recover.  7.  The  defendants  are 
not  liable  in  this  case  unless  the  plaintiff  proves  that  the  president^ 
directors  or  superintendent  either  personally  knew,  or,  by  the  exer- 
cise of  reasonable  care  in  the  performance  of  their  duties,  might 
have  known  of  the  existence  of  the  defect  in  the  engine,  which 
caused  the  explosion;  or  unless  the  plaintiff  proves  that  the  presi- 
dent, directors  or  superintendent  either  personally  knew,  or,  by  the 
exercise  of  reasonable  care  in  the  performance  of  their  duties, 
might  have  known,  that  the  person  or  persons  employed  to  have 
the  charge  of  the  engine  and  keep  it  in  repair  were  incompetent ; 
and  further  proves  that  such  incompetency  caused  the  accident. 
8.  If  the  plaintiff  violated  any  of  the  rules,  and  the  accident  would 
not  otherwise  have  happened,  he  cannot  recover.  9.  Although 
Oooledge  and  Maddox  failed,  through  incompetency,  to  make  such 
examination  of  the  boiler  as  the  bulge  in  the  back  head,  the  con- 
dition of  the  stay-rods  or  throttle  reasonably  called  for,  and 
although,  had  they  made  such  examination,  the  cause  of  the  acci- 
dent would  probably  have  been  discovered  and  the  same  prevented, 
still  the  defendants  are  liot  liable  on  that  account.  .  10.  The  master 
mechanic  was  a  fellow-servant  of  the  plaintiff,  and  the  defendants 
are  not  liable  for  the  negligence,  if  any,  of  the  master  mechanic  in 
failing  to  keep  the  engine  in  repair." 

These  rulings  the  judge  refused  to  give,  except  the  third,  which 
he  gave,  omitting  the  words  in  brackets. 

The  judge,  at  the  request  of  the  defendants,  also  gave  the  foU 
lowing  ruling:     "7^  the  plaintiff  ran  the  ensrine  when  it  was  not 
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in  good  workmg  order,  knowing  it  to  be  each;  and  the  particnlarB 
in  which  it  was  not  in  good  working  order  were  aigns  of  a  deleotive 
condition  in  the  boiler,  causing  an  explosion,  by  which  the  plaintiff 
was  injured,  and  a  competent  engineer  ought  to  haye  known  that 
such  particulars  were  signs  of  such  defectiire  condition,  and  the 
plaintiff  held  himself  out  as  such  a  competent  engineer  when  he 
entered  into  the  employment  of  the  defendants  as  an  engineer,  he 
cannot  recover. " 

The  judge  instructed  the  jury  as  follows:  ^'A  person  entering 
into  the  serricc  of  another  takes  upon  himself,  in  consideration  of 
thfi  compensation  to  be  paid  him,  the  ordinary  risks  of  the  employ- 
ment,  including  the  negligence  of  his  fellow-laborers."  '^The 
general  rule  is^  that  he  who  engages  in  the  employment  of  another, 
for  the  performance  of  specific  duties  and  services,  for  compensa- 
tion, takes  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services,  embracing  perils 
arising  from  the  negligence  of  those  in  the  same  employ  as  incident 
to  the  service."  ^^  When  a  master  uses  due  diligence  in  the  selec- 
tion of  competent  and  trustworthy  servants,  and  furnishes  them 
with  suitable  means  to  perform  the  service  in  which  he  employs 
them,  he  is  not  answerable  to  one  of  them  for  an  injury  received 
by  him  in  consequence  of  the  carelessness  of  another,  while  both 
are  engaged  in  the  same  service."  ^' A  corporation  is  required  to 
use  due  care  in  supplying  and  maintaining  suitable  instrumentalities 
for  the  performance  of  the  work  or  duty  which  it  requires  of  its 
servants,  and  is  liable  for  damages  occasioned  by  neglect  or  omis- 
sion to  fulfill  this  obligation,  whether  it  arises  from  its  own  want 
of  care,  or  that  of  its  agents  intrusted  with  the  duty.  But  the 
law  does  not  hold  it  responsible  for  the  negligence  of  its  servants, 
if  of  competent  skill  and  experience,  in  using  or  managing  the 
means  and  appliances  placed  in  their  hands  in  the  course  of  their 
employment,  if  they  are  neither  defective  nor  insufficient."  "  The 
rules  of  law  are  well  settled  that  a  servant,  by  entering  into  his 
master's  service,  assumes  all  the  risks  of  that  service,  which  the 
master,  exercising  due  care,  cannot  control,  including  those  arising 
from  the  negligence  of  his  fellow-servants;  but  that  the  master  is 
bound  to  use  ordinary  care  in  providing  suitable  structures  and 
engines  and  proper  servants  to  carry  on  his  business,  and  is  liable 
to  any  of  their  fellow-servants  for  his  negligence  in  this  respect. 
This  care  he  can  and  must  exercise,  botl)  in  procuring  and  in  keep 
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ing  and  maintaimiig  such  Berrants,  structures  and  engines.  If  ha 
knows,  or  in  the  exercise  of  due  care  might  have  known,  that  hii 
serrants  are  incompetent,  or  his  structures  or  engines  insufficient, 
either  at  the  time  of  procuring  them  or  at  any  subsequent  time,  he 
fails  in  his  duty.  For  the  management  of  his  machinery  and  the 
conduct  of  his  servants,  he  is  not  responsible  to  their  fellow-ser- 
rants;  but  he  cannot  avail  himself  of  this  exemption  from  responsi- 
bility, when  his  own  negligence  in  not  having  suitable  instruments, 
whether  persons  or  things,  to  do  his  work,  causes  injury  to  those 
in  his  employ.  He  cannot  divest  himself  of  his  duty,  to  have 
suitable  instruments  of  any  kind,  by  delegating  to  an  agent  their 
employment  or  selection,  their  superintendence  or  repair.  A  cor- 
poration must,  and  a  master  who  has  an  extensive  business  often 
does,  perform  this  duty  through  officers  or  superintendents;  but 
the  duty  is  his  and  not  merely  theirs,  and  for  negligence  of  his 
duty  in  this  respect  he  is  responsible.  To  hold  otherwise  would  be 
to  exempt  a  master,  who  selected  all  his  machinery  and  servants 
through  agents  or  superintendents,  from  b31  liability  whatever  to 
their  fellow-servants,  although  he  had  been  grossly  negligent  in  the 
selection  or  keeping  of  proper  persons  and  means  for  conducting 
his  business. 

^'  The  obligation  of  a  corporation,  so  far  as  respects  those  in  its 
employment,  does  not  extend  beyond  the  use  of  ordinary  care  and 
diligence.  By  ordinary  care  and  diligence  is  meant  such  as  men  of 
ordinary  sense,  pradence  and  capacity,  under  like  circumstances, 
take  in  the  conduct  and  management  of  their  own  affairs.  This 
varies  according  to  circumstances  as  the  risk  is  greater  or  less,  and 
must  be  measured  by  the  character  and  risks  and  exposures  of  the 
business." 

AppMng  the  law  as  stated  to  the  present  case,  the  judge  instructed 
the  jury  that  **  the  exercise  of  ordinary  diligence  and  care  was 
required  on  the  part  of  the  defendants,  and  their  proper  officers 
and  agents,  in  providing  a  suitable  engine  to  be  used  by  the  plain- 
tiff upon  their  road,  and  in  keeping  the  engine  in  proper  condition 
for  such  use;  that  the  plaintiff  was  also  required  to  exercise  ordi- 
nary diligence  and  care  in  the  use  of  the  engine  and  in  avoiding 
danger  therefrom;  that  if  neither  party  was  in  faulty  the  plaintiff 
could  not  recover;  that  if  the  injury  complained  of  was  occasioned 
by  the  fault  or  negligence  of  both  parties,  the  plaintiff  was  not 
entitled  to  recover;  that  if  the  defendants,  acting  by  their  propel 
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ofScers  and  servants*  exercised  ordinary  diligence  and  care  in  pro- 
Tiding  a  suitable  engine  and  in  keeping  the  same  in  proper  condi- 
tion and  repair,  for  the  use  to  which  it  was  appropriated^  they  were 
not  responsible  for  the  injury  complained  of;  but  that  if  they  failed 
BO  to  do,  and  the  injury  complained  of  resulted  from  their  neglect 
in  this  respect,  then  the  defendants  were  responsible  therefor,  unless 
it  appeared  that  the  plaintiff  himself  was  also  wanting  in  the  exer* 
cise  of  ordinary  yigilance  and  care,  either  in  the  management  of  the 
engine  or  in  improperly  exposing  himself  to  danger  therefrom, 
thereby  rendering  himself  guilty  of  contributory  negligence,  in 
which  latter  case  he  was  not  entitled  to  recover;  that  the  burden 
was  upon  the  plaintiff  to  show,  not  only  that  the  defendants  were 
guilty  of  negligence  in  not  exercising  ordinary  diligence  and  care 
in  providing  a  suitKble  engine,  and  keeping  it  in  proper  condition, 
thereby  causing  the  injury  complained  of,  but  that  he  waa  himseH. 
free  from  any  negligence  contributing  to  the  injury;  that  Rule  28 
did  not,  as  a  matter  of  law,  release  the  defendants  from  their  legal 
responsibility  in  this  case,  if  any  such  existed,  for  the  internal  and 
invisible  defects  in  the  boiler,  by  which  it  was  claimed  the  explosion 
was  occasioned;  and  that  the  violation  of  Bule  42,  so  far  as  it  stated 
it  to  be  the  duty  of  the  plaintiff  to  be  sure  that  the  engine  was  in 
good  working  order  before  it  was  taken  from  the  engine-house,  did 
not,  as  matter  of  law,  necessarily  preclude  him  from  recovering  in 
this  case,  if  otherwise  entitled,  unless  the  accident  or  injury  com- 
plained of  was  occasioned  in  whole  or  in  part  by  such  violation." 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendants 
alleged  exceptions. 

H.  B.  Staples  and  F.  P.  Ooulding,  for  defendants.  The  repair  of 
engines  is  a  constant  and  necessary  incident  to  the  business  of  run- 
ning a  railroad,  and  the  repair  shop  is  as  much  an  accessory  of  the 
enterprise  as  station-houses  and  switches.  Negligence  in  keeping 
the  engine  in  repair  was  negligence  of  a  fellow-servant.  To  main- 
tain that  the  servants  of  the  corporation  engaged  in  the  constantly 
needed  repairs  upon  engines  are  not  fellow-servants  of  those  engaged 
in  running  them,  is  to  maintain  a  distinction  impossible  to  apply 
in  practice.  The  plaintiff  himself  sometimes  worked  on  repairs. 
PartoeU  v.  Boston  d  Worcester  Railroad  Co.,  4  Mete.  49;  Hayes  r. 
Western  Railroad  Co.,  3  Cush.  270;  King  v.  Boston  d  Worcester 
Railroiul  Co.,  9  id.  112;  Oillshannon  v.  Stony  Brook  Railroad  Co., 
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10  id.  228;  Seaver  y.  Boston  d  Maine  Railroad,  14  Gray,  466;  Dur- 
gin  y.  Munson,  9  Allen,  396;  CHlman  t.  Eastern  Railroad  Oo^  13 
id.  433;  Hackett  v.  Middlesex  Manuf.  Co.,  101  Mass.  101;  Cooms  t. 
J^eto  Bedford  Cordage  Co.y  102  id.  672;  Hard  v.  Vermont  d  Canada 
Railroad  Co.,  32  Vt.  472;  McGlynn  v.  Brodie,  31  CaL  376;  Tor- 
rant  v.  Webb,  18  C.  B.  797. 

Any  statements  in  Sium  v.  ffousatonic  Railroad  Co,,  8  Allen,  441, 
and  Oilman  y.  Eastern  Railroad  Co.,  13  id.  433,  which  tend  to  sap-^ 
port  the  position  taken  by  the  plaintiff,  are  merely  obiter  dicta. 

There  was  no  eyidence  of  general  incompetency  on  the  part  of 
Gooledge  or  Maddox;  certainly  none  to  affect  the  defendants  with 
knowledge  of  such  incompetency.  The  constmction  which  the 
defendants  sought  to  put  upon  the  rules  was  the  coiTect  one.  A 
willful  or  negligent  use  of  an  engine  in  violation  of  the  master's 
express  directions  deprives  the  servant  of  any  remedy  for  an  acci- 
dent happening  from  such  use.  To  knowingly  use  an  engine 
defective,  or  not  in  good  working  order,  is,  of  itself,  a  want  of  due 
care. 

The  plaintiff  must  show  that  the  negligence  of  the  defendantB 
was  the  proximate  cause  of  the  accident.  Negligence  to  do  some- 
thing which  '* would  probably"  have  resulted  in  the  discovery  of 
the  defect  is  not  proximate.  .  The  crack  could  not  have  been  dis- 
covered without  a  virtual  destruction  of  the  engine.  On  the  uncon- 
trolled evidence,  every  thing  had  been  done  to  render  the  engine 
safe  by  proper  examination  and  repair.  The  only  signs  from  wliich 
it  is  even  claimed  that  any  further  or  different  examination  should 
have  been  instituted,  were  known  equally  as  well  to  the  plaintiff  as 
to  the  agents  of  the  defendants.  The  plaintiff  was  guilty  of  negli- 
gence in  failing  to  inform  Gooledge  that  he  had  procured  an  exam- 
ination on  the  Wednesday  before  the  explosion,  and  in  failing  to 
inform  Maddox  that  experts  had  made  the  examination.  If  he  had 
a  right  to  rely  upon  their  judgment,  he  was  bound  to  folly  oommilp 
nicate  to  them  all  he  knew  about  it. 

6.  A.  Torrey,  for  plaintiff. 

OoLT,  J.  This  action  is  founded  on  the  alleged  n^Iigenoe  ol 
the  defendant  corporation  in  failing  to  provide  and  keep  in  repair 
a  safe  and  suitable  engine  to  be  run  by  the  plaintiff  in  his  employ- 
ment as  locomotive  engineer  upon  its  road.     The  law  applicable  to- 
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oaaeg  of  this  description,  and  which  defines  the  rights  and  duties 
tiiat  belong  to  the  relation  of  master  and  servant,  is  plainly  stated 
in  the  recent  decisions  of  this  court.  The  principles  are  discussed 
and  the  cases  sufficiently  reviewed  in  Coombs  v.  New  Bedford  Cord^ 
age  Co.^  102  Mass.  572;  3  Ain.  Sep.  506,  and  in  Chilman  v.  Eastern 
Railroad  Co.,  10  Allen,  233,  and  13  id.  433,  and  HuddUsion  v. 
LoweU  Machine  Slhop,  106  Mass.  282. 

Upon  a  careful  consideration  of  the  evidence  and  the  instruc- 
tions given,  we  find  no  error  in  law  for  which  this  verdict  should 
be  set  aside.  The  legal  principles  which  govern  the  case  were  accu- 
rately stated*  They  were  well  adapted  to  the  whole  evidence  in  its 
different  aspects,  and  they  were  all  that  the  case  required.  The 
jury,  who  are  presumed  to  have  been  controlled  by  these  instmo* 
tions  and  the  evidence  before  them,  must  have  found,  in  arriving 
at  their  verdict,  that  the  defendant  corporation,  by  its  agents 
intrusted  with  that  duty,  did  not  exercise  ordinary  care  and  dili- 
gence, in  supplying  and  maintaining  an  engine,  safe  to  be  used  for 
motive  power  upon  their  road,  in  the  performance  of  that  part  of 
the  plaintiff's  work  in  which  he  was  engaged  at  the  time;  that  this 
neglect  was  the  cause  of  the  injury;  and  that  the  plaintiff  was  him- 
self in  the  exercise  of  ordinary  care  and  diligence,  in  the  use  of  the 
engine,  and  in  avoiding  danger  therefrom.  They  must  have  further 
found  that  the  plaintiff  did  not  know,  or  have  reasonable  cause  to 
believe,  that  the  engine  was  unsafe  at  the  time  of  the  explosion, 
and  also  that  the  injury  was  not,  in  whole  or  in  part,  caused  by 
any  violation  of  the  terms  of  his  contract  of  employment,  as 
expressed  in  the  rules  of  the  road  assented  to  by  him. 

This  establishes  the  defendant's  liability.  It  is  enough  that 
there  was  evidence  in  support  of  these  several  findings,  sufficient 
to  justify  each.  It  is  not  a  question  of  the  weight  of  evidence,  or 
whether  the  verdict  ought  not  to  be  set  aside  on  a  motion  for  a 
new  trial.  When  the  question  is  raised  by  exceptions,  the  only 
inquiry  is,  whether  there  is  any  evidence  proper  to  submit  to  the 
jury  as  having  a  tendency  to  support  the  legal  propositions  which 
charge  the  defendant  with  liability.  Forsyth  v.  Hooper,  11 
Allen,  419. 

The  rule  of  law  which  exempts  the  master  from  responsibility  to 
the  servant  for  injuries  received  from  the  ordinary  risks  of  hit 
employment,  including  the  negligence  of  his  fellow-servants,  does 
fjot  excuse  the  employer  from  the  exercise  of  ordinary  care  in  sup 
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plying  and  maintaining  suitable  instrumentalities  for  the  perform* 
ance  of  the  work  required.  One  who  enters  the  employment  of 
another  has  a  right  to  count  on  this  duty,  and  is  not  required  to 
assume  the  risks  of  the  master's  negligence  in  this  respect.  Tho 
fact  that  it  is  a  duty  which  must  always  be  discharged,  when  the 
employer  is  a  corporation,  by  officers  and  agents,  does  not  relieve 
the  corporation  from  the  obligation.  The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true 
sense  of  the  rule  relied  on,  to  be  regarded  as  fellow-servants  of 
those  who  are  engaged  in  operating  it.  They  are  charged  with  the 
master's  duty  to  his  servant.  They  are  employed  in  distinct  and 
independent  departments  of  service,  and  there  is  no  difficulty  in 
distinguishing  them,  even  when  the  same  person  renders  service  by 
turns  in  each,  as  the  convenience  of  the  employer  may  require.  In 
one  the  master  cannot  escape  the  consequence  of  the  agent's  negli- 
gence if  the  servant  is  injured;  in  the  other  he  may. 

There  was  no  error  in  refusing  to  instruct  the  jury  as  specifically 
requested.  The  first  ruling  asked  would  absolve  the  defendant 
from  any  duty  to  the  plaintiff,  in  case  of  his  violation  of  any 
rule  which  he  had  agreed  to  observe.  Such  violation  would  per- 
haps justify  the  defendant  in  putting  an  end  to  the  relation,  if  it 
saw  fit  But  until  so  terminated,  the  defendant  must  be  held  to 
the  legal  responsibilities  assumed. 

The  second  instruction  asked,  as  to  the  effect  of  the  rules 
referred  to,  in  imposing  the  sole  responsibility  upon  the  plaintiff, 
was  not  warranted  by  their  true  meaning.  Rule  28  clearly  refers 
to  accidents  on  the  road  which  would  make  it  unsafe  to  proceed; 
and  rule  42  imposes  upon  the  engineer  the  duty  of  seeing  that 
his  engine  is  in  good  working  order.  The  jury  were  told  that  the 
first  of  these  rules  did  not  relieve  the  defendant  from  responsibility 
for  internal  and  invisible  defects  in  the  boiler,  and  that  the  last 
would  not  preclude  the  plaintiff  from  recovering,  unless  the  injury 
onmplained  of  was  occasioned,  in  whole  or  in  part,  by  such  viola- 
tion: but  that,  if  the  plaintiff  knew,  or  had  reasonable  cause  to 
relieve,  the  engine  to  be  unsafe,  he  could  not  recover. 

As  to  the  third,  fifth  and  sixth  rulings  asked,  it  is  plain  that 
the  plaintiff's  knowledge  that  the  engine  was  not  in  good  work- 
ing order,  and  was  to  some  extent  defective,  is  not  conclusive 
evidence  of  want  of  due  care  on  his  part.  It  was  for  the  jury  to 
consider  on  the  questioii  of  the  alleged  contributory  negligence  of 
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the  plaintiff;  and  they  were  told  that  if  the  plaintiff  ran  the  engine 
when  it  was  not  in  good  working  order,  knowing  it,  and  knowing 
that  its  condition  was  a  sign  of  the  defect  which  caased  the  explo- 
sion by  which  he  was  injured,  or  when,  as  a  competent  engineer, 
he  ought  to  have  known  it,  he  could  not  recover.  The  fact  that  it 
wa?  in  violation  of  an  express  rule  is  not  material,  unless  such  vio- 
lation was  a  direct  cause  of  the  injury.  Clarke  v.  Holmes^  7  H.  & 
N.  937. 

The  fourth  and  seventh  requests,  so  far  as  they  differ  from  the 
instructions  given,  were  deficient.  The  corporation  is  equally 
chargeable,  whether  the  negligence  was  in  originally  failing  to 
provide,  or  in  afterward  failing  to  keep,  its  machinery  in  safe 
condition.  The  duty  is  essentially  the  same,  and  no  sound  dis- 
tinction can  be  established  in  favor  of  the  defendant  on  this 
ground,  and  for  the  rest,  the  question  was  not  whether  the  offi- 
cers named  knew,  or  might  have  known,  of  the  defect,  or  of  the 
incompetency  of  those  who  had  charge  of  the  repairs,  but  whether 
the  corporation  in  any  part  of  its  organization,  by  any  of  its  agents, 
or  for  want  of  agents,  failed  to  exercise  due  care  to  prevent  injury 
to  the  plaintiff  from  defects  in  the  instrument  furnished  for  his 
use. 

The  ninth  and  tenth  instructions  asked  assume  that  the  plaintiff's 
injury  was  caused  by  the  incompetency  of  fellow-servants.  But  the 
action  is  for  failing  in  the  exercise  of  ordinary  care  to  provide  a 
suitable  engine  for  his  use  in  the  work  required.  This  involves  an 
inquiry  into  the  existence  and  character  of  the  defect,  the  suffi- 
ciency of  the  means  employed  for  its  discovery  and  removal,  the 
duties  required  of  those  charged  with  the  work  of  providing  and 
keeping  in  safe  working  order  the  motive  power  of  the  road,  and 
the  fidelity  with  which  these  duties  were  discharged.  This  all 
concerns  the  obligations  imposed  upon  the  master,  and  the  jury 
may  have  found  for  the  plaintiff  without  regard  to  the  competencj 
or  incompetency,  the  care  or  the  negligence,  of  the  officers  named 
The  inrtraotionfl  givan  were  all  that  were  required. 

JExoeptians  operruUd. 
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HOWABD  V.   EmESSOK. 

Bale — implied  voarranig* 

Upon  the  sale  of  a  Uto  oow  by  a  fanner  to  reftail  butchem,  these  Is  no  Implied 
warranty  that  she  hi  fit  for  food,  although  he  knows  that  they  buy  her  for 
the  parpoBO  of  catting  her  np  into  beef  for  immediate  domestic  nae. 

MoBTOK,  J.  This  is  an  action  of  contract  to  recover  the  price 
^f  a  cow  sold  by  the  plaintiff  to  the  defendants.  The  jury  have 
found  that  there  was  no  express  warranty  in  the  sale.  They  found 
that  there  was  no  implied  warranty,  under  the  instructions  given 
them  by  tlxe  court.  These  instructions  were  that,  ^'  if  the  plaintiff 
knew  that  the  defendants  wanted  to  purchase  the  cow  for  the  pur* 
pose  of  immediately  cutting  it  up  into  beef,  for  immediate  domestic 
use,  there  would  be  an  implied  warranty  that  the  cow  was  fit  for 
that  purpose."  The  only  question  before  us  is  as  to  the  correctnesa 
of  these  instructions. 

The  general  rule  of  the  common  law  is,  that  upon  a  sale  of  goods, 
if  there  is  no  express  warranty  of  the  quality  of  the  goods  sold,  and 
no  fraud,  the  maxim  caveat  emptor  applies,  and  no  warranty  is 
implied  by  law.  Winsor  v.  Lombard,  18  Pick.  W ;  Mixer  v. 
Coburuy  11  Mete.  659 ;  French  v.  Vining,  102  Mass.  132;  S.  G.,  8 
Am.  Rep.  440. 

The  defendanus  contend  that  when  articles  of  food  are  sold  for 
immediate  domestic  use  there  is  an  implied  warranty  or  representa- 
tion that  they  are  sound  and  fit  for  food,  and  that  the  case  at  bar 
falls  within  this  exception  to  the  general  rule.  Van  Bracklin  v. 
Fonday  12  Johns.  468.  But  we  think  that  this  exception,  if  estab* 
lished,  does  not  extend  beyond  the  case  of  a  dealer  who  sells  pro- 
visions directly  to  the  consumer  for  domestic  use.  In  such,  cases  it 
may  be  reasonable  to  infer  a  tacit  understanding,  which  enters  into 
the  contract,  that  the  provisions  are  sound.  The  relation  of  the 
buyer  to  the  seller  and  the  circumstances  of  the  sale  may  raise  the 
])re8umption  that  the  seller  impliedly  represents  them  to  be  sound. 
But  the  same  reasons  are  not  applicable  to  the  case  of  one  dealer 
selling  to  another  dealer  ;  and  we  think  the  rule  is  settled  that  in 
the  sale  of  provisions,  in  the  cause  of  general  commercial  transac- 
tions, the  maxim  caveat  evipfor  applies,  and  there  is  no  implied 
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warranty  or  representation  of  quality  or  fitness.  Emerson  v.  Brig' 
^tam,  10  Mass.  197 ;  Winsor  v.  Lombard,  18  Pick.  57 ;  JIart  v. 
Wrighty  17  Wend.  267  ;  Wright  v.  Hart,  18  id.  449  ;  Moses  v.  Mead, 
1  Denio,  378 ;  Burnbg  v.  Bolleit,  16  Mees.  &  Wels.  644. 

In  the  case  at  bar,  the  plaintiff  was  a  farmer,  and  the  defendrmts 
were  butchers  and  dealers  in  provisions.  The  subject  of  the  sale 
was  a  cow,  which  the  defendants  were  to  kill  and  prepare  for  mar- 
ket It  does  not  fall  within  the  exception  above  stated  as  to  the 
sale  of  provisions  for  immediate  use  as  food. 

The  fact  that  the  plaintiff  knew  the  purpose  for  which  the 
defendants  purchased  the  cow  would  not  render  him  liable,  upon  an 
implied  warranty,  for  unknown  defects  which  made  her  unfit  for 
that  purpose.  A  warranty  of  fitness  may  be  implied  in  contracts  to 
manufacture  or  in  executory  contracts  to  sell,  but  it  is  not  implied 
in  executed  sales  of  specific  chattels.  Chandelor  v.  Lopns,  1 
Smith's  Lead.  Gas.  (5th  Am.  ed.)  238,  and  notes. 

Whether,  if  the  plaintiff  knew  of  the  unfitness  and  concealed  it, 
he  would  be  liable  in  an  action  of  tort  for  fraudulent  representa- 
tions, we  need  not  consider. 

Upon  the  facts  of  this  case  we  are  of  opinion  that,  there  being 
no  express  warranty  and  no  fraud,  the  law  does  not  imply  a  war- 
ranty that  the  cow  was  fit  to  be  killed  for  beef,  and  therefore 
that  the  instructions  were  erroneous. 

J.  Hopkins,  for  plaintiff. 

F.  A.  Oashill  and  O.  F.  Very,  for  defendants. 

Exceptums 


Ellis  v.  Clark. 

OlO  Mass.  380.) 

PrcmiUe  —  consideration, 

A  ecnudderatlon  for  a  promise  moving  from  the  promisee  to  a  third  penon,  bnt 
nnknown  to  the  promisor,  is  Insafficient  to  support  an  action  on  the  promise. 

Contract.     The  declaration  alleged  that  Edwin  R.  Paul  made  a 
promissory  note  dated  May  2, 1870,  payable  on  demand  to  the  plain- 
tiff, or  order;  **that  said  note  was  given  to  the  plaintiff  for  a  lot 
of  standing  wood  which  the  plaintiff  had  bargained  to  said  Paul, 
Vol.  XIV.— 77 
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but  of  which  he  had  given  him  no  bill  of  sale,  or  agreement  in 
writing;  that  in  July,  1870,  said  Paul  had  cnt  said  wood  and  left  it 
on  the  land  of  the  plaintiff  and  was  about  to  remove  the  same;  that 
the  plaintiff  went  to  said  Paul  and  informed  him  that  he  was  going 
to  stop  said  wood,  which  he  designed  to  do,  and  demanded  security 
for  said  note,  which  said  Paul  promised  to  give;  that  thereupon  the 
plaintiff  proposed  to  said  Paul  that  he  should  have  the  defendant 
sign  said  note  and  give  the  defendant  security,  instead  of  giving  it 
directly  to  the  plaintiff,  and  if  he  would  do  so,  said  note  could  lie, 
and  he  would  give  him  time  thereon,  and  allow  him  to  take  off  said 
wood;  that  said  Paul  accepted  said  proposition  and  agreed  to  get 
the  defendant  to  sign  said  note;  that  thereupon  said  Paul  went 
with  the  plaintiff  to  the  defendant,  and  after  a  conversation  between 
said  Paul  and  the  defendant,  which  the  plaintiff  did  not  hear,  said 
Paul  told  the  plaintiff  that  the  defendant  would  sign  said  note; 
that  thereupon  the  plaintiff  presented  said  note  to  the  defendant 
and  the  defendant  wrote  his  name  on  the  back  of  said  note;  that 
the  plaintiff  has  given  said  Paul  time  on  said  note  and  allowed  him 
to  take  off  said  wood  as  he  agreed  to  do;  that  said  Paul  carried  off 
and  sold  said  wood  but  has  neglected  to  pay  said  note;  and  that  the 
defendant,  though  requested,  has  neglected  to  pay  said  note." 

The  answer  denied  all  the  allegations  of  the  declaration,  and 
further  alleged  that  if  the  defendant  put  his  name  on  the  note,  he 
did  so  long  after  it  had  been  delivered  to  the  plaintiff,  and  without 
consideration. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  the  plain- 
tiff testified  that  by  an  oral  agreement  he  sold  wood  standing  on 
his  land  to  Paul  on  the  day  of  the  date  of  the  note  and  took  the 
note  therefor;  that  in  July,  when  the  wood  was  all  cut,  and  some 
of  it  had  been  taken  from  the  land,  he  went  to  Paul  and  said,  "  I 
shall  stop  the  wood  if  I  do  not  get  security,"  and  proposed  to  Paul 
to  get  the  defendant  to  indorse  the  note;  that  Paul  said  he  would 
do  80,  and  they  went  together  to  the  defendant's  shop;  that  Paul 
went  in,  stayed  a  quarter  of  an  hour,  and  on  coming  out  said  the 
defendant  would  sign  the  note;  that  Paul  did  not  go  in  again,  but 
the  plaintiff  went  in  and  the  defendant  wrote  his  name  on  the  back 
of  the  note;  that  the  plaintiff  said,  "Is  that  suflBcient  ?"  and  the 
defendant  said,  **  Yes,  that  will  hold  me; "  and  that  Paul  then  car- 
ried off  the  wood.  The  defendant  objected  to  the  admission  of  so 
much  of  tills  testimony  as  related  to  the  conversation  botwoen  the 
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plaintiff  and  Paul  in  the  absence  of  the  defendant,  but  the  judge 
admitted  it. 

Paul  and  the  defendant  both  testified  that  Paul  said  lothing  to 
the  defendant  about  signing  the  note;  that  no  consideration  waa 
paid  to  the  defendant  for  signing;  that  the  defendant  did  not  know 
that  the  plaintiff  altered  or  was  to  alter  his  condition  in  any  way 
on  account  of  the  defendant's  having  signed  the  note;  and  that 
the  defendant  was  not  made  acquainted  with  any  of  the  circum- 
stances connected  with  the  note. 

The  defendant  asked  the  judge  to  rule  that  upon  the  evidence 
the  plaintiff  could  not  recover  under  the  pleadings;  '^  that  if  there 
was  a  sufficient  consideration  between  Paul  and  the  plaintiff,  it 
would  not  be  a  sufficient  consideration  between  the  plaintiff  and 
the  defendant,  unless  the  facts  and  circumstances  were  communi- 
cated to  the  defendant  at  or  before  the  time  he  signed  the  note; 
and  that  the  consideration  of  the  plaintiff  saying  to  Paul  he  would 
stop  the  wood  unless  Paul  gave  him  security  on  the  note,  would 
not  be  a  consideration  between  the  plaintiff  and  defendant,  unless 
the  same  was  communicated  to  the  defendant  at  or  before  th*)  time 
he  indorsed  the  note." 

But  the  judge  refused  so  to  rule,  and  ruled  *'  that  it  being 
admitted  that  the  defendant  put  his  name  on  the  note  after  it  was 
delivered  to  the  plaintiff,  and  as  no  part  of  the  original  contract^ 
he  could  only  be  held  liable  upon  proof  of  some  new  and  inde- 
pendent consideration;  that  this  consideration  need  not  move  to 
the  defendant,  that  is,  it  need  not  be  any  advantage  or  benefit  con- 
ferred on  him,  but  a  loss  or  release  of  something  on  the  part  of  the 
plaintiff  would  be  enough;  that  if  the  plaintiff  had  a  demand  note 
upon  which  he  had  a  present  power  to  sue  and  attach  property,  and 
had  upon  his  own  premises  a  large  quantity  of  wood  which  he 
might  attach,  and  if  he  then  gave  Paul  to  understand  that  he 
should  so  attach  and  stop  the  wood  unless  he  furhished  the  defend- 
ant's name  on  the  note  as  security,  and  Paul  thereupon  agreed,  in 
consideration  that  he  would  not  prevent  his  carrying  off  the  wood, 
to  procure  the  defendant's  name,  and  went  with  the  plaintiff  to  the 
defendant  and  obtained  the  defendant's  name  on  the  note,  and  in 
consequence  thereof  the  plaintiff  did  allow  Paul  to  remove  the 
wood,  this  would  be  a  sufficient  consideration  to  support  thia 
action." 
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The  jury  returned  a  yerdict  for  the  plaintUZ«  and  the  defJawdniit 

ullegcd  exceptions. 

(f .  A,  Samerhyy  for  defendant. 
W.  Oolburn,  for  plaintiff. 

Gray,  J.  Upon  the  plaintiff's  declaration  and  testimony,  it 
appears  that  he  hud  made  an  oral  agreement  with  Paul  for  the  sale 
of  the  standing  wood,  and  that  Paul  had  cut  all  the  wood  and 
iviiiovcd  some  of  it.  The  title  to  the  whole  wood  had  vested  in 
l*iiul,  with  an  irrevocable  license  to  enter  upon  the  plaintiff's  land 
and  carry  away  what  remained  thereon,  and  the  plaintiff  had  no 
right  by  his  own  authority  to  forbid  his  doing  so.  NettUton  v. 
Sikes,  8  Mete.  34  ;  Hill  v.  ^Cutting,  107  Mass.  596. 

We  have  great  doubts  whether,  upon  the  allegations  in  the  decla- 
ration and  the  evidence  introduced  at  the  trial,  it  would  be  com- 
petent for  a  jury  to  find  that  the  plaintiff  informed  Paul  that  ho 
intended  to  resort  to  legal  process  for  the  collection  of  the  note 
and  the  attachment  of  the  wood.  But  we  express  no  decisive 
opinion  upon  that  question,  because  the  declaration  may  be 
amended,  if  necessary,  and  the  testimony  may,  perhaps,  vary,  at 
the  nev,'  trial,  which  must  be  granted  upon  another  ground. 

The  defendant,  as  the  jury  were  rightly  instructed,  having  put 
his  name  on  the  note  after  it  had  been  delivered  to  the  plaintiff, 
and  noc  as  part  of  the  original  contract,  could  not  be  held  liable 
without  proof  of  some  new  and  independent  consideration.  That 
consideration  need  not  be  a  benefit  to  the  defendant.  Any  loss  or 
disadvantage  to  the  plaintiff,  by  giving  up  some  right  against  a 
tliird  person,  or  agreeing  to  abandon  or  delay  enforcing  some  right 
against  him,  would  be  sufficient.  But  the  consideration  or  motive 
of  the  promise  must  be  known  to  the  promisor.  The  minds  of  the 
|Kirties  must  meet  and  agree  upon  the  terms  of  the  whole  contract, 
including  the  promise  on  the  one  side  and  the  consideration  for  it 
on  the  other.  An  agreement  between  the  plaintiff  and  Paul,  by 
which  the  former  agreed  to  forbear  to  sue  the  latter,  would  not  be 
a  consideration  for  the  defendant's  promise,  if  not  made  at  hif 
request  or  (communicated  to  him  at  or  before  the  time  of  the  mak- 
ing of  his  promise.  Teiutey  v.  PrUice,  4  PicL  385;  S,  C,  7  id 
243  ;  Stone  v.  White,  8  Gray,  589. 
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It  follows  that  the  leanied  judge  who  presided  at  the  trial  erred 
in  admitting  evidence  of  conversations  between  Paul  and  the  plain- 
tiff, not  proved  to  have  been  communicated  to  the  defendant ;  in 
refusing  to  give  the  last  instruction  prayed  for,  and  in  the  instruc- 
tion given  to  the  jury  upon  the  same  point 

Exertions  sustained. 


Eesnan  v.  Southwobth. 

010  Mass.  474.) 

A  poetmaster  is  not  liable  for  the  loas  of  a  letter  oeeaaioned  by  the  negligenoc 

of  his  clerk. 

Tort  against  the  postmaster  of  East  Randolph,  to  recover  dam- 
ages for  the  loss,  by  the  defendant's  negligence,  of  a  letter  ad- 
dressed to  the  plaintiff.  At  the  trial  in  the  Superior  Court,  bcforo 
Pitman,  J.,  the  plaintiff  introduced  evidence,  not  now  necessary 
to  report,  that  the  letter  was  received  at  the  post-office  at  East  Ran- 
dolph, and  was  lost  by  the  negligence  or  wrongful  conduct  of  one 
Bird,  who  was  the  postmaster's  clerk.  The  plaintiff  having  dis- 
claimed **  any  actual  participancy  or  knowledge  of  the  acts  of  Bird 
on  the  part  of  the  defendant,"  the  judge  ruled  that  the  de- 
fendant was  not  liable  for  any  careless,  negligent  or  wrongful  acts 
of  Bird;  and,  by  consent  of  the  plaintiff,  he  directed  a  verdict  for 
the  defendant,  and  reported  the  case  for  the  consideration  of  this 
court.  If  the  ruling  was  wrong,  the  verdict  to  be  set  aside,  and 
the  case  to  stand  for  trial;  otherwise,  judgment  for  the  defendant 
on  the  verdict. 

8.  R.  Townsend,  for  plaintiff. 

B.  W.  Harris  and  P.  E.  Tucker,  for  defendant. 

Gray,  J.    The  law  is  well  settled,  in  England  and  America,  that 
the  postmaster-general,  the  deputy  postmasters,  and  their  assist- 
ants and  clerks,  appointed  and  sworn  as  required  by  law,  are  public  « 
officers,  each  of  whom  is  responsii)!^  for  his  own  negligence  only, 
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and  not  for  that  of  any  of  the  others,  although  selected  by  him, 
and  subject  to  his  orders.  Lane  v.  Cottor,  1  Ld.  Raym.  646 , 
S,  C,  12  Mod.  472  ;  WJhUfidd  v.  Le  Despmicer,  Cowp.  754  ;  Danlop 
V.  Munraey  7  Cranch,  242 ;  Schroyer  v.  Lynch,  8  Watts,  453 ; 
Bishop  V.  Williamson,  2  Pairf.  495  ;  Hutchins  v.  Brackeit,  2  Pos- 
ter, 252. 

The  ruling  at  the  trial  was  therefore  right;  and  the  plaintiff, 
haying  consented  to  a  verdict  for  the  defendant,  resenring  only  the 
question  of  the  correctness  of  that  ruling,  cannot  now  raise  the 
question  whether  there  was  sufficient  eyidence  of  the  defendant's 
own  negligence  to  be  submitted  to- the  jury. 

Judgment  on  the  verdict. 
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IMBuduit  went  into  poMesalonof  plaintiffs  premlflea,  with  pUdntilTB  consent 
Imt  without  an  agreement  as  to  the  time  of  holding  or  as  to  paying  rent,  and 
eontinued  in  possession  foarteen  years.  He  huilt  a  barn  on  the  premises 
and  repaired  the  house,  but  refused,  when  applied  to,  to  pay  rent.  Held 
that  defendant  was  not  a  tenant  from  year  to  year,  and  therefore  not  entitled 
to  six  months'  notice  to  quit 

AonoN  to  recoYer  possession  of  premises.  Plaintiff's  evidence 
tended  to  show  that  the  premises  in  question  had  belonged  to 
her  for  twenty-five  or  thirty  years;  that  in  Aprils  1857,  defend- 
ant went  into  possession  thereof,  with  her  consent,  without  any 
bargain  as  to  the  time  he  was  to  remain  or  the  price  of  rent; 
that  the  first  year  defendant  built  a  small  bam  on  the  prem- 
ises and  repaired  the  house ;  that  plaintiff  could  get  nothing  out 
of  defendant  for  rent ;  that  she  tried  to  settle  with  him  two  or 
three  yean  before  the  suit,  but  could  get  nothing  but  the  repairs. 
Plaintifl  gave  defendant  notice  to  quit  on  the  27th  of  May,  1871, 
and  commenced  this  action  June  14,  following.    The  court,  at  the 
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trials  held  that  the  tenancy  was  from  year  to  year,  and  that  defend- 
ant was  entitled  to  six  months'  notice  to  quit,  and  rendered  judg- 
ment of  nonsuit.    Plaintiff  excepted. 

Henry  Heywood,  for  plaintiff. 
Rav  &  DreWy  for  defendant. 

Redfield,  J.  Did  the  occupancy  of  the  premises  by  the  defend- 
ant create  such  a  relation  to  the  plaintiff,  that  he  is  entitled,  before 
suit,  to  six  months'  notice  to  quit?  The  defendant  went  into  pos- 
session with  the  plaintiff's  consent,  but  with  no  agreement  as  to 
paying  rent.  He  built  a  barn  on  the  premises,  and  repaired  the 
nouse.  The  plaintiff  testified  that  she  tried  to  settle  with  him,  but 
could  get  nothing  of  him  but  the  repairs.  From  this  statement  it 
would  seem  that  he  declined  and  refused  to  settle  and  pay  rent. 
After  such  refusal,  he  could  not  claim  that,  by  his  continued  occu- 
pancy, his  estate  had  become  enlarged  by  reason  of  an  implied  lia- 
bility to  pay  reasonable  annual  rent.  These  repairs,  if  made  in 
compensation  for  the  use,  were  not  a  payment  of  a  yearly  rent,  but 
rather  payments  in  gross,  for  the  whole  occupancy. 

In  Roe  ex.  d,  v.  Leesy  2  W.  Bl.  1173,  DeGrey,  Ch.  J.,  said  that 
'^all  leases  for  uncertain  terms  are,  prhim  fadsy  leasea  at  will;  it  is 
the  reservation  of  annual  rent  that  turns  them  into  leases  from 
'yiear  to  year."  In  Richardson  v.  TaugridgBy  4  Taunt  128,  it  was 
neld  that  the  letting  of  a  shed  to  be  used  as  a  stable,  for  the  dung 
lor  compensation,  created  a  tenancy  at  will,  and  not  from  year  to 
year,  because  there  was  no  reservation  of  rent  referable  to  a  year, 
or  any  aliquot  part  of  a  year.  \\\  Jackson  ex,  d.  v.  Bradty  2  Gaines, 
169,  Kent,  J.,  said:  "The  rctforvation  of  annual  rent  is  the  lead- 
ing circumstance  that  turns  lea.^es  for  uncertain  terms  into  leases 
from  year  to  year."  The  same  Kained  jurist  stated  the  rule,  in 
Jackson  ex.  d.  v.  Rogers,  Gaines'  C  ases  in  En'or,  314,  and  in  hia 
commentaries,  4  Kent's  Gom.  113.  In  1  Washb.  Real  Prop.  382, 
it  is  stated  that  **an  agreement  to  pay  rent,  on  the  part  of  the  ten- 
ant, is  regarded  as  an  essential  element  of  a  tenancy  from  year  to 
year,  and  the  time  at  which  it  is  payable  must  have  reference  to  a 
yearly  holding,  such  as  by  the  year,  or  some  aliquot  part  of  a  year.'' 
This  element  of  annual  rent  will  be  found  in  each  case  cited  in 
behalf  of  the  defendant.  Barlow  v.  Wainwrighty  22  Vt  88;  Sihhy 
V.  Allen,  43  id.  172.    In  Doe  d.  Price  v.  Price,  9  Bing.  366,  the 
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defendant  had  been  let  into  posseBsion  without  special  agreement 
as  to  rent^  and  had  been  permitted  to  occupy  and  crop  the  land  for 
fifteen  years.  The  plaintiff  required  him  to  settle  and  pay  what  he 
owed  him,  or  quit  the  premises.  It  was  held,  Tindal,  Gh.  J.^  giv- 
ing the  opinion^  a  tenancy  at  will^  and  that  the  notice  determined 
the  will.     See  cases  cited  in  Chamberlain  v.  Donehue,  46  Vt.  50. 

This  case  has  none  of  the  distinctive  features  of  a  tenancy  from 
year  to  year,  except  the  long  acquiescence  in  the  defendant's  occu- 
pancy. We  think,  in  directing  a  verdict  for  the  defendant  for  the 
want  of  six  months'  notice  to  quit,  there  was  error.  There  are  sev- 
eral reported  cases  which  maintain  that  a  tenant  at  will  even,  is 
entitled  to  six  months'  notice  to  quit.  Parker  v.  Constable,  3  Wils. 
25;  Jackson  v.  Bryan,  1  Johns.  322;  Jackson  v.  Laughhead,  2  id. 
75;  Jackson  v.  Wheeler,  6  id.  271;  Putnam,  J.,  upon  Ellis  v.  Page, 
1  Pick.  43,  reported  2  id.  71,  note.  The  learned  judge,  in  the 
latter  case,  states  the  proposition,  that  the  occupant  for  an  indefi- 
nite time,  with  the  consent  of  the  owner,  is  entitled  to  six  months' 
notice  to  quit,  and  cites  many  authorities.  Of  these  cases,  those 
from  Keilw.  65;  Brooke's  Abr.  63;  Viner's  Abr.  Est  B.  3;  Com. 
Dig.  Estates,  x  9;  and  Lay  ton  v.  Field,  3  Salk.  222,  were  each 
determinations  in  regard  to  well-defined  tenancies  from  year  to 
year.  Those  from  Keilw.  162;  Year  Books,  36  x.  6,  24,  1348;  14 
&  16  X.  8,  13;  and  from  10  Vin.  Abr.  406,  were  upon  the  question 
of  the  right  of  tlie  tenant  to  the  emblements.  Right  v.  Darby,  1 
T.  R  159;  Shore  v.  Porter,  3  id.  13;  Regge  v.  Bell,  5  id.  471;  Mar- 
tin  V.  Watts,  7  id.  83;  Timmins  v.  Rowlison,  3  Burr.  1603,  and 
Rising  v.  Stannard,  17  Mass.  282,  will  be  found  on  examination  to 
be,  all  of  them,  fcases  where  annual  rent  was  reserved.  And  most 
of  the  case  in  which  Putnam,  J.,  gave  the  opinion,  supra,  arose 
under  the  statute  of  frauds,  which  declared  certain  parol  leases  to 
be,  in  effect,  leases  at  will  only.  And  the  courts  were  called  upon 
to  determine  whether  the  rights  (notice  to  quit,  among  others) 
which  tenants  under  the  common  law  had  acquired,  by  occupation 
and  payment  of  rent,  were  taken  away  by  the  statute. 

And  what  is  said  in  most  of  these  cases,  in  respect  to  tenancies 
at  will,  is  with  reference  to  tenancies  declared  to  be  sucli  by  the 
statute,  but  which  had  grown  into  tenancies  from  year  to  year,  by 
occupation  and  paying  rent.  In  these  cases  the  courts  felt  con- 
strained to  protect  tenants  from  violence  and  wrong,  by  allowing 
the  equitable  right  of  notice  to  quit,  in  cases,  notwithstanding  the 
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Btatnte^  where,  in  favor  of  temmts,  snch  right  had  become  engrafted 
at  common  law. 

The  English  rale  seems  to  be  well  established,  that  in  tenancies 
at  will,  which  are  so  in  fact,  and  not  in  name  merely,  as  declared 
by  the  statute,  six  months'  notice  to  quit  is  not  required.  Righi 
Y.  J^eardy  13  East,  nO;  KnigU  t.  Quigl&tf,  2  Gamp.  505;  Hot- 
ItTigsworth  y.  Stennett,  %  Esp.  717;  1  Washb.  Beal  Prop.  349. 
But  '  all  cases  of  this  kind  there  mast  be  such  notice  as  deter* 
mines  the  will  of  the  landlord,  and  a  reasonable  notice;  and 
where  emblements  are  in  question,  such  notice  as  shall  protect 
the  tenant  in  his  rights.  1  Smith's  Lead.  Gas.  *  76.  No  ques- 
tion of  the  right  of  the  tenant  to  emblements  arises  in  this  case; 
and,  as  the  case  is  presented,  the  defendant  seems  to  haye  had  al! 
the  notice  that  he  was  entitled  to.     Chamberlain  y.  Donehue,  supra. 

The  right  of  the  tenant,  occupjring  by  the  consent  of  the  owner, 
to  gather  what  he  had  sown,  as  implied  by  such  consent,  was  thor- 
oughly engrafted  into  the  common  law  of  England;  and  when  the 
statute  of  frauds  declared  certain  parol  leases,  tenancies  at  will,  the 
courts  wisely  maintained  the  common-law  right  of  the  tenant  to 
reasonable  notice,  and  where  parol  leases  had  become  essentiaUy 
t^^nancies  from  year  to  year,  to  six  months'  notice  to  quit  But 
this  right  was  maintained  by  the  courts,  as  a  shield  to  the  tenant, 
and  not  a  sword  wherewith  to  defy  the  just  rights  of  the  landlord 
to  chum  his  own. 

Judgment  reversed,  and  cause  remandetL 


MONTOOMEBY  T.  EdWASDB. 
(46  Vt.  lU.) 

8tuiute  of  fronds — ejfu^  of — poro^  tmid^M  of  eontraeU  uUkm^^wtdeetsf 

otjeeUan  to, 

A  contract  within  the  statute  of  fraads  is  not  illegal,  but  only  not  capable  of 
being  proved  by  parol,  an  immanity  which  may  be  waived  by  the  one  sooglil 
to  be  bound. 

On  the  trial  of  an  action  brought  on  a  contract  within  the  statute  of  frauds, 
parol  dvidenoe  of  the  contract  was  given  by  the  plaintiff,  the  defendant  rals* 
Ing  nc  objection  until  the  testimony  on  both  sides  was  in,  and  the  argooMBt 
to  the  jury  had  commenced.  Held,  that  it  was  then  too  late  to  take  Ih0 
objection,  and  that  it  must  be  considered  as  waived. 
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A88U1CP8IT  for  breach  of  a  contract,  whdreby,  in  confiideration 
that  plaintiff  wonld  permit  the  defendant  to  raise  oats  on  a  certain 
piece  of  plaintiff's  land,  defendant  wonld  seed  down  the  land,  fix 
the  fences,  etc.  The  contract  was  by  parol,  and  only  parol  evi- 
dence of  it  was  offered  at  the  trial,  which  was  receired  without 
objection.  After  the  evidence  was  closed  on  both  sides  and  the 
arguments  to  the  jury  had  commenced,  the  defendant's  counsel 
requested  the  court  to  rule  that  the  plaintiff  was  not  entitled  to 
recover  because  the  contract  was  not  in  writing.  The  court  refused 
so  to  rule,  to  which  defendant  excepted. 

B.  JV.  DaviSy  tor  defendant. 

BASRirrr,  J.  It  is  not  the  province  of  this  court  to  reverse  the 
judgment  of  the  Oounty  Court,  unless  the  exceptions  show  error 
in  that  judgment. 

The  case  shows  that  the  defendant,  on  the  trial,  **  admitted  the 
making  of  the  agreement,  in  nearly  the  same  terms  charged  in  the 
declaration."  He  was  defending  on  the  ground  that  he  had  per- 
formed on  his  part,  according  to  said  agreement  The  parol  evi- 
dence  of  the  agreement  given  by  the  plaintiff  had  been  received 
without  objection.  Not  till  ^*  the  arguments  were  partly  concluded,^ 
did  the  defendant's  counsel  make  any  point  on  the  fact  that  the 
agreement  was  not  in  writing.  This  Was  quite  too  late  to  be  avail- 
able after  the  admission  of  the  agreement,  voluntarily  made,  and 
without  protest,  by  the  defendant,  on  the  trial  and  in  open  court. 

A  contract  within  the  statute  of  frauds  is  not  illegal,  but  only 
not  capable  of  being  enforced  against  the  defendant  without  wrii* 
ing  —  an  immunity  which  he  may  waive  if  he  sees  fit  Browne  on 
Frauds,  484.  The  statute  does  not  interfere  with  the  substance  of 
the  contract,  but  throws  a  difficulty  in  the  way  of  the  evidence. 
Bbnitett,  J.,  14  Yt.  446.  It  should  seem  that  the  provisions  of 
the  statute  only  affect  the  rules  of  evidence,  and  not  those  of 
pleading.  1  Chit.  PL  304.  In  Adams  v.  Patrick,  30  Yt  520,  the 
language  quoted  from  Browne,  supra,  is  adopted.  As  this  view  is 
effectual  against  the  exception  taken  in  the  Oounty  Oourt,  the 
judgment  is  affirmed. 

Judgmmi  affirmed. 
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(46  Yt.  9m 

JtidffmeiU  —  reeavety  of,  an  contract — when  no  bar  to  action  for  broach  of 

contract. 

Defondant  contracted  to  do  certain  work  for  pl^ntifT,  bj  a  certain  time,  for  a 
fixed  price.  He  sued  plaintiff  for  the  price,  and  had  Judgment  by  default 
Held,  that  such  judgment  was  no  bar  to  an  action  by  plaintiff  against 
defendant  to  recover  damages  for  failing  to  complete  the  work  within  the 
time  fixed. 

SemUe^  it  would  have  been  otherwise  had  the  judgment  been  recovered  upon 
quantum  meruit. 

Assumpsit  for  damages  for  breach  of  contract  whereby  the 
defendant  agreed  to  dig  a  cellar,  and  lay  a  cellar  wall  for  plaintiff, 
at  a  certain  agreed  price,  to  be  completed  by  a  certain  day  limited 
— breach,  faihire  to  complete  within  the  time. 

Defendant  proved  that  after  he  had  completed  the  work  he 
brought  an  action  against  the  plaintiff  to  recover  a  balance  due 
under  the  contract ;  that  he  recovered  judgment  therein  and 
recovered  the  amount  of  the  judgment  Said  recovery  was  for  the 
full  amount  of  the  contract,  deducting  payments  which  had  been 
made. 

The  court  decided  that  said  judgment  was  a  bar  to  this  action^ 
and  plaintiff  excepted. 

J,  A,  AUe7i  <&  Edwards  and  Dickerman,  for  plaintiff. 

Belde7i  £  Ide,  for  defendant. 

Ross,  J.  [After  deciding  an  unimportant  question  of  practice.] 
This  brings  us  to  the  principal  question  in  the  case.  What  effect 
is  to  be  given  to  the  prior  judgment,  by  which  the  defendant,  after 
the  completion  of  the  work  on  the  cellar,  recovered  by  default,  and 
collected  of  the  plaintiff,  the  balance  of  the  price  contracted  to  be 
paid  for  doing  the  work  ?  Did  such  recovery  defeat  the  plaintifiPa 
right  to  recover  damages  sustained  by  him  from  the  failure  of  the 
defendant  to  complete  the  work  within  the  time  limited  by  the 
contract,  and  from  the  unskillful  manner  in  which  the  work  wai 
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performed  F  The  court  held  that  the  judgment  in  favor  of  the 
defendant,  and  the  payment  thereof  by  the  plaintiff,  were  a  bar  to 
the  plaintiflPs  right  of  recovery.  The  payment  by  the  plaintiff  of 
the  defendant's  judgment  appears  to  have  been  compulsory.  There 
are  no  facts  stated  in  the  exceptions,  which  tend  to  show  it  was  a 
voluntary  payment,  and  as  such  would  affect  the  plaintiff's  right  to 
rccover  in  this  case.  It  is  evident  that  the  plaintiff's  causes  of 
action  are  not  barred  on  the  ground  that  they  were  adjudicated  to 
the  defendant's  suit,  in  the  sense  that  they  were  therein  tried.  In 
that  suit  the  defendant  sued  for  and  recovered  the  full  price  stipu- 
lated in  the  contract  to  be  paid  for  the  work,  deducting  what  had 
been  previously  paid.  In  no  way  were  the  plaintiff's  alleged  causes 
of  action  necessarily  involved  in  the  trial  of  the  issue  presented  by 
the  defendant  in  his  suit.  There  is  a  class  of  cases  in  which  a 
jiarty  seeks  to  recover  for  work  done  and  materials  furnished,  in 
regard  to  whicli  no  price  has  been  agreed  upon  between  the  parties. 
In  such  cases,  the  workman  recovers  upon  quantum  meruit^  and  of 
necessity  must  show  what  he  reasonably  deserves  to  receive,  under 
all  the  circumstances,  for  his  labor  and  materials.  Any  failure  of  the 
workman  properly  to  perform  the  work,  and  any  damage  to  the 
employer  from  known  unskillful ness  in  its  performance,  is  involved 
in  the  determination  of  the  issue  presented  by  the  plaintiff.  A 
failure  by  the  employer  when  sued,  to  show  the  damages  sustained 
by  him  from  any  known  unskillfulness  or  improper  performance  of 
the  work,  would  bar  him  from  again  litigating,  in  a  suit  in  his  own 
favor,  in  regard  to  such  damages.  But  where  the  price  to  be  paid 
for  the  work,  or  for  an  article  sold  with  warranty,  was  agreed  upon, 
it  was,  for  a  time,  a  disputed  question  in  the  common-law  courts 
of  England,  whether  the  employer  or  purchaser  could,  in  defense, 
or  in  reduction  of  the  contract  price,  show  that  the  work  had  been 
improperly  or  unskillfully  performed,  or  that  the  article  purchased 
did  not  answer  the  warranty.  It  was  finally  resolved  that  the 
employer  or  purchaser,  if  he  had  received  no  benefit,  might  show 
such  matters  in  defense  of  an  action  by  the  workman  or  vendor ;  but 
if  he  had  received  some  benefit  the  workman  or  vendor  must  recover, 
and  the  employer  or  purchaser  resort  to  a  separate  action  for  negli- 
gence or  false  warranty.  Basten  v.  Butler,  7  East,  479,  and  notes. 
It  was  not  held  by  that  court,  so  far  as  we  arfe  aware,  that  the  employei 
or  purchaser  must,  when  sued  by  the  workman  or  vendor,  show  such 
matters  in  defense  or  be  barred  from  all  remedv.     This  court  has 
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allowed  a  defendant,  when  sned  for  the  price  of  a  horse  sold  with 
warranty,  to  show  a  breach  of  the  warranty  in  reduction  of  the 
price.  Walker  v.  Hoisington  dt  Harding^  43  Vt.  608.  It  has  not 
as  yet  decided  that  a  defendant  mast  show,  when  sued  for 
the  price,  such  matters,  if  known  to  him,  in  reduction,  or  he 
thereby  loses  all  right  to  recoyer  for  the  breach  of  the  warranty. 
It  would  operate  as  a  hardship  upon  the  purchaser,  to  be  always 
bound  to  do  so.  It  would  limit  the  extent  of  his  recoTery  for  the 
breach  of  warranty  or  of  the  contract,  to  that  part  of  the  price 
which  remained  unpaid  —  often  a  very  inadequate  remedy  —  unless 
he  plead  it  in  set-off.  A  plea  in  set-off  sets  up  an  independent 
cause  of  action,  and  may  be  used  or  not,  as  a  defense,  at  the  pleas- 
ure of  the  defendant.  If  he  forbears  to  use  it,  his  right  to  estab- 
lish his  claim  by  a  separate  action  is  not,  as  a  general  thing, 
impaired.  '*The  essential  difference  between  recoupment  and 
reduction  on  the  one  hand,  and  set-off  on  the  other,  is,  that  in 
set-off,  the  ground  taken  by  the  defendant  is,  that  he  may  owe  the 
plaintiff  what  he  claims,  but  a  part  or  the  whole  of  this  debt  is 
paid,  in  reason  and  justice,  by  a  distinct  and  unconnected  debt 
which  the  plaintiff  owes  him. "  2  Pars,  on  Cont  247.  It  is  sometimes 
difficult  to  discriminate  set-off  from  reduction  or  recoupment.  The 
former  bears  so  close  analogy  to  both  of  the  latter,  and  is  often 
so  mingled  with  them  by  the  facts  of  a  case,  as  to  render  it  difficult 
to  determine  in  which  form  the  opposing  demand  should  be  brought 
against  the  plaintiff's  claim.  A  defendant  may  generally  reduce 
the  plaintiff's  claim,  by  all  just  demands  and  claims  owned  by  him, 
and  payments  made  by  him  arising  in  the  very  same  transaction,  or, 
sometimes,  in  other  closely  connected  transactions.  So  far  as  the 
redaction  is  a  payment,  or  grows  out  of,  and  is  directly  connected 
with,  the  very  claim  which  the  plaintiff  seeks  to  recover,  it  ordin- 
arily is  barred  by  the  plaintiff's  recovery.  But,  when  the  claim  of  the 
defendant  is  for  a  breach  of  a  stipulation  in  the  contract  other  than, 
and  independent  of,  the  one  relied  upon  by  the  plaintiff,  we  are  not 
aware  of  any  authority  which  holds  that  he  is  barred  from  prose- 
cuting his  claim  in  an  independent  action,  if  he  fails  to  avail  him- 
self of  it  as  a  defense  to  the  plaintiff's  suit.  We  think  he  is  not 
barred,  for  the  reason  that  his  claim  may  exceed  that  of  the  plain- 
tiff, so  that  he  could  not  have  a  full  remedy  by  way  of  reduction  oi 
recoupment;  and  by  set-off,  he  might  be  deprived  from  securing 
only  so  much  of  his  claim  as  might  happen  to  be  due  from  him  to 
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the  plaintiff.  In  speaking  of  matters  to  be  shown  in  defense, 
the  term  recoupment  is  often  used  as  synonymous  with  reduction* 
The  term  is  of  French  origin,  and  signifies  cutting  again,  or  cut* 
ting  back,  and,  as  a  defense,  means  the  cutting  back  on  the  plain- 
tiff's claim  by  the  defendant.  Like  reduction,  it  is  of  necessity 
limited  to  the  amount  of  the  plaintiff's  claim.  It  is  properly 
applicable  to  a  case  where  the  same  contract  imposes  mutual  duties 
and  obligations  on  the  two  parties,  and  one  seeks  a  remedy  for  the 
breach  of  duty  by  the  second,  and  the  second  meets  the  demand 
by  a  claim  for  the  breach  of  duty  by  the  first.  2  Pars,  on  Cont. 
247.  Doubtless  the  same  matter  may  sometimes  be  used  as  a 
defense  in  recoupment  or  in  set-off,  as  the  exigencies  of  the  case 
may  require.  When  it  could  be  used  in  set-off,  what  luis  been 
said  on  the  subject  of  set-off  is  applicable  to  claims  of  a  nature 
suitable  to  be  used  in  recoupment.  It  might  be  less  expensive 
and  tend  to  decrease  litigation  to  hold,  in  all  cases  where  the 
defendant  may  have  a  full  remedy  by  using  his  claim  in  reduction, 
recoupment,  or  set-off,  that  he  must  avail  himself  of  one  of  these 
methods  of  defense,  and  that  his  failure  to  do  so  should  bar  him 
from  prosecuting  his  claim  in  a  separate  action.  This  could  not 
be  held  on  the  ground  that  the  claim  of  the  defendant  was,  in  fact, 
adjudicated  in  the  plaintiff's  suit,  except  in  the  cases  heretofore 
named,  but  on  the  ground  that  he  had  had  an  opportunity  to  liti- 
gate his  claim,  and  public  policy  required  that  he  should  avail  him- 
self of  it.  It  may  be  questioned,  however,  whether  much  would  be 
gained  in  the  decrease  of  litigation;  whether  courts  would  not  be 
as  much  occupied  in  determining  whether  the  defendant  had  rea- 
son  to  believe  he  could  have  had  a  full  remedy  for  his  claim  in 
using  it  as  a  defense,  as  they  would  in  trying  his  claim  in  a  sepa- 
rate action.  In  most  cases,  when  he  can  do  so  with  safety,  a 
defendant  is  more  than  willing,  is  even  anxious,  to  avail  himself  of 
all  his  resources  to  defeat  the  plaintiff's  claim,  if  but  in  part. 
When  the  defendant's  claim  is  not  involved  in  the  trial  of  the  issue 
presented  by  the  plaintiff's  suit,  but  is  in  character  a  set-off, 
although  he  might  use  it  as  a  defense  in  reduction  or  recoupment, 
we  think,  upon  authority  and  principle,  he  has,  and  ought  to  have, 
the  right  to  forego  the  use  of  it  as  a  defense,  without  prejudice  te 
his  right  to  prosecute  it  in  a  separate  action.  In  the  ease  at  bar, 
the  claims  sought  to  be  enforced  by  the  plaintiff,  although  arising 
under  the  same  contnict  under  whioh  those  enforced  bv  the  defend 
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ant's  suit  arose,  are  other  than,  and  independent  of,  the  issnoe 
inyolved  in  the  trial  of  the  defendant's  suit  We  think  they  were 
neither  adjudicated  nor  barred  by  the  judgment  in  the  defendant's 
salt  We  are  aware  there  is  quite  a  large  class  of  cases  in  which  it 
has  been  held  that  a  recoyery,  by  the  vendor,  of  the  contract  price 
of  goods  sent  or  manufactured  in  answer  of  an  order,  is  a  bar  to  a 
subsequent  suit  by  the  purchaser  for  the  recovery  for  defects  in  the 
goods  which  were  known  by  the  purchaser  to  exist  at  the  time  of 
the  recovery  by  the  vendor.  These  cases  stand  upon  the  principle 
that  the  purchaser,  by  allowing  the  recovery  in  favor  of  the  vendor, 
waived  all  claim  arising  from  any  failure  of  the  goods  to  answer  the 
order,  of  which  he  had  knowledge  at  the  time  of  such  recovery.  In 
such  cases,  the  purchaser  is  barred  from  prosecuting  the  vendor  for 
such  a  known  failure  in  the  goods,  by  his  conduct,  the  same  as  he 
is  when,  knowing  that  the  goods  are  not  such  as  he  ordered,  he 
keeps  and  uses  them;  and  not  because  his  claim  of  damages  for 
such  failure  in  the  goods  was  adjudicated  in  the  vendor's  suit  for 
the  recovery  of  the  contracted  price.  By  allowing  the  vendor  to 
recover  the  contract  price  he  as  effectually  accepts  the  goods,  and 
waives  all  known  defects  in  them,  as  he  does  by  keeping  and  using 
them.  Most  of  the  cases  cited  by  the  counsel  for  the  defendant 
are  of  this  class,  and  not  a?pplicable  to  the  case  at  bar.  Courts,  in 
deciding  such  cases,  have  not  always  been  careful  to  state  the  exact 
ground  on  which  thev  are  a  bar  to  a  subsequent  suit  in  favor  of 
the  purchaser,  and  have  sometimes  used  language  which  would 
(M>nvey  the  impression  that  the  purchaser's  claim  of  damages,  for 
a  failure  of  the  goods  to  answer  the  order,  was  adjudicated  in  the 
suit  for  the  recovery  of  the  contract  price.  The  case  of  Oihon  ei 
al.  V.  Bingliam,  43  Vt.  410,  strongly  urged  as  an  authority  for  the 
defendant,  and  which  seems  to  have  been  misunderstood  by  some 
of  the  profession,  belongs  to  this  class.  A.s  is  said  by  Judge  Kbd- 
FiELD  in  the  opinion,  the  plaintiffs  in  that  case,  upon  the  authority 
of  many  well-considered  cases,  could  be  held  to  have  waived  their 
claim  of  damages  for  defects  in  the  hearse,  by  receiving  and  keep- 
ing it  after  they  were  aware  that  it  did  not,  in  all  particulars, 
•luswer  the  contract.  They  thernby  accepted  the  hearse  as  a  fulfill- 
ment of  the  contract.  The  plaintiffs'  acts  in  paying  the  S200,  and 
in  allowing  the  defendant  to  recover  by  default,  in  Franklin  counfy, 
$10,  the  balance  of  the  contract  price,  were  a  complete  waiver  of 
their  right  thereafter  to  pursue  the  defendant  for  such  failures  in 
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the  hearse  as  were  known  b j  fhem  to  exist  at  the  time  of  the  ' 
leooTeiy  by  the  defendant.  The  plaintiffs  were  barred  or  estopped 
from  pnrsning  the  defendant,  by  their  acts,  and  not  because  their 
daim  for  damages,  occasioned  by  the  fidlnre  of  the  hearse  to  answer 
the  contract,  had  been  adjudicated  in  the  defendant's  suit.  Their 
<x>ndact  in  these  respects  was  as  complete  an  acceptance  of  the 
hearse  as  a  fulfillment  of  the  contract  for  its  manufacture,  and  a 
waiver  of  all  known  defects,  as  receiving  and  keeping  it  after  the 
defects  were  known  to  them  would  be,  and  stands,  substantially, 
upon  the  same  ground.  The  plamtiflis'  claim  of  damages  for 
defects  exceeded  tlO;  but,  as  is  well  said  by  Judge  Bbdfibld,  and 
as  was  held  by  Judge  Wheblbb  on  the  trial  in  the  county  couri^  as 
we  are  informed  by  him,  the  plaintiffs  had^  by  the  toluntary  pay- 
ment  of  $200,  limited  their  claim  of  damages  for  defects  in  the 
construction  of  the  hearse  to  $10.  Hence^  the  plaintiffs'  suit  in 
that  case  appears  to  have  been  for  the  reooveiy  back  of  the  same 
$10  which  they  had  allowed  the  defendant  to  recover  by  default  in 
the  suit  in  Franklin  county;  while  in  fact  the  plaintiffs'  suit  was 
brought  for  the  recovery  of  damages  sustained  by  them  from  a  fail- 
ure of  the  hearse  .to  fulfill  the  contract,  and  the  defendant's  suit 
was  for  the  recovery  of  the  balance  of  the  price  agreed  to  be  paid 
for  the  manufacture  of  the  hearse.  We  do  not  think  that  case,  or 
the  class  of  cases  to  which  it  belongs,  in  principle,  identical  with, 
or  applicable  to,  the  case  at  bar.  Judge  Rbdfibld  appears  to  have 
been  of  this  opinion,  as  he  held  that  Ode  v.  Ooqper,  11  Vt.  597f 
•nd  Oarver  v.  Admis,  88  id.  500,  were  not  applicable  to  CHUon  it  aL 
w.  Bingham,  because  they  involved  the  question  of  set-offi 
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Ab  MtliMi  will  1101  ]l0  agmiiurt  huslMiiduid  wife  Jointly  for  tbow  lorti  of  Ito 

wilo  whidi  are  f oanded  on  bar  oontiaot 


0a8B  against  Merritt  Barnes  and  wife  to  reoover  the  Value  of 
certain  goods  sold  and  delivered  to  the  wife  b j  the  plaintifiL  The 
declaration  alleged  that  plaintiff  was  induced  to  sell  and  deliyer 
the  goods  bj  the  false  and  fraudulent  representations  of  the  wife 
that  she  and  her  children  were  in  destitute  circumstances,  and  were 
not  provided  with  the  necessaries  of  life,  and  that  she  was  in  need 
of  said  goods  for  use  and  consumption  by  herself  and  her  children. 

The  defendant  demurred  to  the  declwition  on  the  ground  that 
the  fraud  therein  alleged  was  part  of  the  alleged  contract  of  the 
said  wife.  The  court  sustained  the  demurrer,  and  plain  ti# 
exceptecL 

H.  B.  atari,  for  plaintiff. 

ff.  8.  Boyee,  for  defendant 

BoTOi»  J.  This  action  is  brought  to  compel  payment  finr  oer- 
tain  goods  sold  and  delivered  to  the  defendant  Merritt  Banies^ 
wife.  It  is  admitted  in  the  declaration  that  the  husband,  before 
the  sale  and  delivery  of  the  goods,  had  given  the  plaintiffs  notice 
not  to  sell  and  deliver  goods  to  his  wife;  and  that  he  had,  at  all 
times,  furnished  her  and  her  children  with  the  necessaries  of  life, 
agreeably  to  her  and  their  station,  or  the  means  or  money  where- 
with to  procure  the  same. 

It  was  held  in  the  suit  between  the  plaintiffs  and  the  husband, 
43  y t.  880,  thaty  to  entitle  the  plaintiff  to  recover  for  goods  sold 
and  delivered  to  the  wife  and  children  of  the  husband  after  thej 
had  been  forbidden  by  the  husband  from  selling  and  deUveriog 
goods  to  them  on  his  credit,  they  must  show  that  the  articles  were 
suitable  to  the  husband's  circumstances  in  life,  and  were  needed 
(or  the  then  present  use  of  his  family  for  their  reasonable  clothings 
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iasteiumoe  uid  comfort,  aoooiding  to  his  rank  and  condition  in 
life,  and  that  the  husband  had  bo  far  n^leoted  his  dnty  in  thif 
respect  as  to  make  it  neoessaiy  for  some  one  else  to  supply  his 
family  with  such  necessaries.  The  plaintifiB  now  seek  to  avoid 
the  effect  of  that  role,  by  proof  that  the  goods  were  proenred  npon 
the  false  and  frandolent  representations  of  the  wife  that  they  were 
so  needed.  We  do  not  think  this  can  be  done.  The  roles  of  CTi- 
dence  affecting  the  liability  of  the  hnsband  are  the  same  as  they 
would  be  in  an  action  ex  eontradu.  The  principle  applies  that  has 
always  been  applied  in  actions  against  infants.  In  those  cases  it 
has  been  held  that  a  plaintiff  conld  not  conyert  an  action  founded 
on  a  contract  into  a  tort  so  as  to  charge  an  infant.  Jennings  t. 
BandaO,  8  T.  B.  885;  West  r.  Moore,  14  Yt  447;  MernUy.  Aden, 
19  id.  505.  Hence  the  cause  of  action  stated  in  the  declaration 
does  not  entitle  the  plaintiffs  to  a  judgment. 

There  is  another  ground  why  we  think  the  action  cannot  be  sus- 
tained* The  general  principle,  that,  for  the  torts  or  frauds  of  the 
wife,  an  action  may  be  sustained  against  her  and  her  husband, 
applies  only  to  torts  eimplieUer,  or  cases,  of  pure,  simple  tort,  and 
net  where  the  substantiye  basis  of  the  tort  is  the  contract  of  the 
wife.  It  was  so  held  in  Liverpool  Adelphi  Loan  Aseooiatian  t. 
HUrhurst  et  ax.,  9  Exch.  420,  and  in  Keenan  t.  Hartman,  48  Penn. 
497.  The  substantive  basis  of  the  tort  complained  of  here  is,  that 
by  the  false  and  fraudulent  representations  of  the  wife  they  were 
induced  to  sell  and  deliver  the  goods  to  her.  But  for  the  sale  and 
delivery  of  the  goods  the  plaintiffs  would  have  had  no  legal  cause 
of  complaint.  So  that  the  plaintiffs'  right  of  recovery  is  made  to 
depend  upon  the  question  whether  any  such  sale  and  delivery  was 
made,  and  this  dearly  brings  the  case  within  the  rule  above  stated. 

Judgm0nt  ixjUrmiei. 
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A  hnibMid  to  liable  Jolntl J  with  the  wife,  at  the  suit  of  an  adml]ilfllfator»  iw 
tlM  wlfe^a  tort  In  wioogf nllj  diapoelikg  of  the  eflbete  of  the  Int— tale 
whether  hetoe  or  after  lettem  of  adminletratioii  were  granted. 

Oasb  by  William  G.  Shaw,  adminiBtrator  of  John  (Gordon's 
estate,  against  James  Hallihan  and  wife,  to  recover  for  property 
and  money  of  the  intestate,  alleged  to  have  been  wrongfully  dis- 
posed of  by  the  wife. 

The  eyidenoe  tended  to  show  that  said  Oordon  went  to  defend- 
ant's house  to  board  in  1868,  carrying  with  him  a  bed  and  other 
property;  that  he  became  ill  while  there  and  died;  that  daring  his 
sickness  Mrs.  Hallihan  tended  and  cared  for  him,  and  looked  after 
his  business,  and  had  access  to  his  pocket-book;  that  prior  to  his 
death,  she,  at  his  request,  drew  from  the  bank  1400  of  his  money, 
some  of  which  was  paid  out  by  him  before  he  died;  that  at  the 
time  of  his  death  said  articles  of  property  were  in  the  defendants' 
house,  and  were  still  there  at  the  time  of  trial;  that  on  the  nij^t 
of  the  intestate's  death,  Mrs.  Hallihan  took  all  of  his  money  into 
her  possession;  that  she  paid  out  some  of  it  for  the  intestate's 
funeral  expenses,  and  kept  the  rest  in  her  possession;  that  after 
the  plaintifPs  appointment  as  administrator,  and  before  the  com- 
mencement of  this  suit,  the  plaintiff  called  at  the  defendants' 
house,  informed  them  of  his  appointment,  and  demanded  whaterar 
property  the  intestate  left  Upon  this  point  the  plaintiff  testified 
as  follows: 

''  I  went  to  the  door  and  met  this  Mrs.  Hallihan  in  the  front 
hall,  and  her  husband  came  into  the  front  hall  with  her.  I  asked 
her  it  Mr.  Jordan  died  there,  and  she  said  he  did.  I  asked,  I 
think,  how  long  he  was  sick,  and  she  said  four  or  fire  weeks.  Then 
I  told  her  I  had  been  appointed  as  administrator  to  look  up  his 
affairs,  and  that  I  came  up  to  demand  whateyer  property  he  had 
there  that  was  left.  I  said  that  if  there  were  any  claims,  they 
would  all  be  adjusted  against  his  estate  in  the  proper  way,  but  it 
was  my  duty  to  collect  together  the  property.    She  said  in  the  first 
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place  that  there  wasn't  any  thing  of  his  there.  I  asked  her  if  there 
wasn't  any  money.  She  said  she  didn't  know  any  thing  about  any 
money,  and  she  was  very  cross,  and  repelled  all  my  inquiries.  She 
stood  in  the  door-way,  so  that  I  didn't  go  in  any  further  than  just 
at  the  front  door.  She  denied  knowing  any  thing  about  any  money, 
and  then  said  I,  '  Didn't  he  hare  some  household  effects  ? '  She 
said,  *  I  don't  want  to  talk  with  you  any  more;  I  don't  know  any 
thing  about  his  property.'  Said  I,  *  Didn't  he  have  a  bed  and  some 
bedding?'  'Yes,'  said  she,  'he  had  a  bed.'  I  asked  her  if  he 
had  any  more  things,  and  she  said  she  wouldn't  answer  any  more 
questions,  and  turned  away  from  me.  Her  husband  Tolunteered 
to  say  something  in  connection  with  the  matter  while  we  were  talk- 
ing; but  she  told  him  to  shut  up  his  head,  it  wasn't  any  of  his 
business;  and  he  subsided." 

The  plaintiff  also  introduced  eyidence  tending  to  show  that  the 
plaintiff's  attorney  made  demand  of  both  the  defendants  for  the 
property  and  money,  before  the  commencement  of  this  suit,  and 
that  Mrs.  Hallihan  refused  to  deliver  the  same;  that  on  this  occa- 
sion Mrs.  Hallihan  was  loud  and  boisterous,  and,  when  her  husband 
attempted  to  speak  in  the  matter,  told  him  to  shut  his  head,  ana 
called  him  an  old  fool.  This  suit  was  brought  to  recover  for  the 
property  and  money  aforesaid.  When  the  plaintiff  rested,  the 
defendants'  counsel  claimed  that^  upon  the  proof,  the  plaintiff  was 
not  entitled  to  recover,  and  the  court,  at  the  April  term,  1878, 
PlEBPOiKT,  Gh.  J.,  presiding,  so  neid,  pro  forma,  and  directed  a 
Tcrdict  for  the  defendants;  to  which  the  plaintiff  excepted. 

Wm.  6.  Shaw  and  ff.  H.  Talcott,  for  plaintiff. 

H&Mry  Ballard  and  B.  R,  Hard,  for  defendants. 

Whsblbb,  J.  The  husband  is  liable  with  the  wife  for  her  torti^ 
but  she  is  not  liable  for  his  torts,  unless  they  are  her  torts  also. 
This  action  being  against  both  husband  and  wife,  for  tort,  can  only 
be  maintained  for  some  tort  of  the  wife.  The  conversion  of  prop* 
ety  to  use  merely  by  the  wife  is  to  the  use  of  the  husband,  and 
not  of  herself.  Salk.  114 ;  2  Wms.  Saund.  47  i.  The  men 
detention  of  property  wrongfully  by  her  is  not  her  tort,  but  her 
husband's.  2  Oreenl.  Ev.,  §  647.  This  appears  from  the  fact  that 
the  action  of  detinue,  the  ^slt  of  which  was  wrongful  detention. 
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oould  be  maiiitained  againBt  the  hiuband  only.  1  Ohit.  PL  8S ; 
Baa  Ab.,  tit.  Detinue,  A.  Where  the  oonyersion  is  by  dertmotioii 
of  the  property  by  her,  she  may  be  held  with  her  hiubaiid*  JTey- 
f0or/A  T.  JSTiB,  8  B.  ft  Aid.  686 ;  2  Boper  on  Hash,  ft  Wife,  77.  Orby 
oonsomption  by  her;  as,  **  suppose  she  were  to  take  my  sheep  and 
eat  them."  Buller's  N.  P.  46.  According  to  these  principles  the 
wife  cannot  be  held  liable  for  the  articles  of  specific  property  nor 
for  the  money  merely  detained  and  kept  from  the  plaintiff  by  the  de- 
fendants. But  the  appropriation  or  payment  of  money,  as  it  had  on 
eMvmarks,  and  circulates  as  currency,  would  be  equivalent  to 
destruction  or  consumption  of  it  in  respect  to  the  person  entitled 
to  it.  Such  disposition  of  it  could  be  made  by  the  wife  independ- 
ently  of  the  husband,  and,  if  unlawful,  would  constitute  a  tort  of 
hers,  for  which  both  would  be  holden.  The  evidence  in  this  case 
tended  to  show  an  appropriation  and  payment  by  the  wife  of  money 
left  by  the  intestate  at  his  decease,  and  that  she  paid  part  of  it  for 
the  funeral  expenses.  Probably  it  was  unavoidably  necessary  for 
the  husband  to  provide  for  the  burial  of  the  body  of  the  intestate, 
being  at  his  house,  as  there  was  no  administrator  to  do  it  in  proper 
season,  and  there  appears  to  have  been  no  relative  who  would  do  it 
Tae  expenses  of  the  burial  would  constitute  a  claim,  preferred  above 
all  others,  against  the  estate.  Gton.  Stats.,  ch.  53,  §  84.  But  the 
defraying  of  them  out  of  the  effects  would,  at  common  law,  make 
the  person  so  meddling  an  executor  d$  son  tart.  Bao.  Ab.,  tit. 
Exrs.  ft  Admrs.  B.  3.  And  it  would  be  wrongful  and  remain  so, 
unless  the  person  should  become  executor  or  administrator  rightfully. 
8  Bedf.  on  Wills,  ch.  1,  §  8,  and  note  6.  The  liability  of  an  executor 
de  8(m  tort  was  enforced  by  suit  against  him  as  if  he  was  rightful 
executor.  The  system  of  settling  estates  by  proceedings  in  the  pro* 
bate  courts  in  this  State  has  so  superseded  common-law  remedies 
as  to  prevent  maintaining  actions  against  executors  or  administra- 
tors, otherwise  than  to  enforce  the  proceedings  in  the  probate  court 
Boyd&n  v.  Wardy  admr.,  38  Vt.  628.  Perhaps  a  common-law  action 
could  not  be  maintained  any  more  against  a  wrongful  than  against 
a  rightful  executor ;  and  so  there  may  not  be  any  remedy  against 
a  person  who  wrongfully  intermeddles  with  the  effects  of  a  deceased 
person  ether  than  by  action  in  favor  of  the  proper  executor  or  ad- 
ministrator when  appointed.  2  Bedf.  on  Wills,  ch.  1,  §  2,  note  6. 
But  that  question  is  not  material,  nor  passed  upon  now.  It  seems 
to  be  settled  ihat  any  one  wronfirfuUy  disposing  of  such  effects. 


JANUABY  TEEM,  1874.  63J 

Shattaek  t.  Hafninnnd. 

oef ore  or  after  letters  testamentary  or  of  administratdon,  is  liable 
to  an  action  therefor  by  the  ezecntor  or  administrator  when  ap- 
pointeJ.  Plow.  275;  Toller  on  Bzrs.  48;  McmmM^  admr.  v.  Brigg$, 
17  Yt  176.  Henoe,  the  defendants  may  be  held  liable,  as  well  for 
the  money  paid  by  the  wife  for  faneral  expenses  of  flie  intestate 
as  for  that  appropriated  by  her  otherwise. 
The  pro  forma  j  ndgment  of  the  oonnty  ooort  is  reyersed,  and  the 
xeouHided* 
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<a  tMfmfoT  wiminaJL  eon 


Im  aa  aoasn  lor  criminal  oonreisfttion  the  defandant  may  pror^,  ia  — Mg^^yi^ 
o<  daauigMy  the  plaintiff's  erlminal  oonneetlon  with  other  wommi  al  any 
ttaae  aftar  mairiafs  and  before  trial. 

Oasb  for  criminal  conversation  with  plaintiffs  wife.  The  plain- 
tiffs testimony  tended  to  establish  the  charge.  Defendant  denied 
the  ohargOy  and,  among  other  things,  offered  eyidence  that  after  the 
commencement  of  the  action  the  plaintiff  had  had  illicit  interconrse 
with  one  Martha  Ohnrch.  This  evidence  was  ezclnded,  and 
•defendant  excepted. 

Paul  DiUingham  and  ff.  S.  Boyce,  for  defendant  The  testi- 
*mony  offered  to  show  that  the  plaintiff  took  a  woman  to  St.  Johns, 
in  April,  1867,  and  there  had  illicit  interconrse  with  her,  was 
clearly  admissible  in  mitigation  of  damages.  1  PhiL  Ev.  (4th 
Am.  ed.)  181,  note;  Smith  v.  Mastin,  16  Wend.  270 ;  Oalcraft  v. 
Harbarough,  4  C.  &  P.  499  ;  Sedgw.  on  Dam.  120 ;  HilL  on  Bern. 
Torts,  398 ;  Foley  v.  Peterborough,  4  Dong.  294 ;  BrtmUey  v.  WaU 
iace,  4  Esp.  237  ;  Traverse  v.  Borger,  24  Barb.  614 ;  1  Selw.  N.  P. 
24 ;  Boiler's  N.  P.  296 ;  Hodgee  v.  Windham,  Peake's  Oases,  39  , 
JBleam  v.  Faueett,  2  Esp.  662 ;  4  N.  H.  601 ;  Foot  v.  Tracy,  ] 
Johns.  46. 

E.  R.  Hard,  J.  W.  Stewart  and  E.  J.  Phdps,  for  plaintiff. 
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BABXwn,  J.  Of  the  aeyenl  points  of  exception  that  were  taken 
on  the  trial  in  the  conniy  conrt,  and  ha^e  been  argued  in  this 
conrt,  only  upon  one  do  we  find  occasion  to  leyene  the  judgment^ 
though  on  the  others  there  was  not  entire  coneunenoe  of  Tiews. 
We  think  the  exception  was  well  taken  to  the  exclusion  of  the  tes* 
timony  offered  to  show  the  conduct  of  the  plaintiff  with  Martha 
Church.  It  would  seem  that  the  same  principle  that  accords  to  the 
plaintiff  the  right  to  show,  in  aggravation  of  damages,  his  rank  and 
quality  would  entitle  the  defendant  to  show  the  same  in  mitigation. 
It  would  be  but  bringing  him  to  the  test  of  a  scale  that  is  graduated 
both  ways  from  the  gero  of  indifference.  If  his  rank  marks  plu$ 
with  reference  to  that  point,  he  has  the  benefit  in  due  proportion ; 
if  minus,  he  should,  by  the  same  rule  and  reason,  be  subjected  to 
the  resulting  disadvantage  in  like  proportion.  In  2  Stark.  Ev.,  xmri 
lY,  442,  it  is  said  that  '*  evidence  in  aggravation  usually  consists  in 
showing  the  rank  and  quality  of  the  plaintiff,  etc.  Id.  443,  the  case 
of  Wyndhamy.  Lord  Wtfcamb,  4  Bsp.  16,  and  Start  v.  Marquis  of 
Blandford,  are  cited,  in  which  it  was  ruled  by  Lord  Kskyok  that 
the  fact  of  the  plaintiffs  connection  with  other  women,  after  his 
marriage,  might  be  proved  in  bar.  But  in  Bromley  v.  WattaoSf  id^ 
237,  Lord  Alyaitlbt  ruled  that  it  was  to  be  considered  in  mitiga- 
tion  of  damages,  and  not  in  bar  of  the  action.  What  was  beld  in 
the  case  last  cited  is  the  true  doctrine,  shown  (BuUer's  N.  P.  27)  to 
have  been  held  and  promulgated  very  early;  and  by  the  more  recent 
text-books  and  cases,  it  is  shown  to  be  firmly  established,  and  to  have 
been  decisively  administered.  1  PhiL  Bv.  (4th  Am.  ed.)  181,  note; 
2  Greenl.  Bv.,  §  56;  Esnt,  Oh.  J.,  in  1  Johns.  51;  Bichaedsok^ 
Oh.  J.,  4  N.  H.  501.  In  Smith  v.  Masters,  15  Wend.  270,  Savaob, 
Oh.  J.,  sets  forth,  clearly  and  strongly,  both  the  rule  and  the  reason 
in  this  respect,  and  at  the  same  time  answers  the  point  made  upon 
the  fact  that  the  alleged  bad  conduct  of  the  plaintiff  was  after  the 
alleged  adultery  of  the  wife  with  the  defendant.  la  that  case  a 
new  trial  was  granted  on  the  sole  ground  of  newly-discovered  evi- 
dence that  the  plaintiff,  at  the  time  of  the  trial,  and  for  some  time 
previous,  had  been  living  in  adultery  with  another  woman;  and 
this  fact  would  be  for  consideration  on  the  question  of  damages. 
The  language  of  the  very  eminent  chief  justice  is,  ''  If  the  plain- 
tiff was  in  the  habit  of  improper  intimacy  with  other  women,  hit 
sense  of  moral  propriety  and  regard  for  chastity  could  not  be  much 
offended  by  the  loss  of  virtue  in  his  wife.    The  ^ilt  of  the  defend- 
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ftnt  is  not  therefore  diminished;  bnt  the  pUuntiff  has  sustained  less 
damage.  The  merits  of  the  plaintiff^  but  not  the  demerits  of  the 
defendant,  are  less;  both,  however,  are  considered  by  the  jury  in 
forming  their  verdict;  and  all  circumstances  which  diminish  the 
one,  or  enhance  the  other,  are  proper  subjects  for  their  considera- 
tion. *  *  *  It  is  true  that  the  alleged  misconduct  of  the  plain- 
tiff took  place  since  the  elopement  of  the  wife;  but,  as  damages 
were  recovered  by  him  for  his  wounded  feelings,  and  the  destruc* 
tion  of  his  domestic  happiness,  not  only  up  to  the  time  of  the  com 
mencement  of  the  suit,  but  until  the  trial,  it  would  have  been 
proper  for  the  defendimt  to  have  shown  that  at  any  time  during 
the  same  period  he  had  been  guill^  of  improprieties  of  the  same 
character  with  those  committed  by  the  defendant.'' 

Not  only  these  views  are  entertoined  by  this  court,  but  as  to  the 
bearing  of  the  fact  that  the  equally  vicious  and  criminal  conduct 
on  the  part  of  the  plaintiff  took  place  after  the  alleged  misconduct 
of  the  defendant  with  the  plaintiff's  wife,  it  can  hardly  tail  to  be 
remarked,  that  such  conduct  by  the  plaintiff  is  not  sufSciently 
accounted  for  by  the  suggestion  in  the  brief  of  his  learned  counsel 
that  ''it  is  among  the  natural  and  worst  results  of  the  defendant's 
offense,  that  men  of  previous  good  conduct  are  thus  driven  into 
bad  courses." 

Ordinarily,  a  man  of  the  age  of  the  plaintiff,  and  after  twelve 
years  of  married  life,  is  not  driven  all  of  a  sudden  from  the  purity 
of  conjugal  fidelity  into  the  filthiness  and  criminality  of  adultery 
with  a  strumpet,  within  two  months  after  he  has  brought  his  suit 
to  repair  the  damage  to  his  marital  bed  and  his  conjugal  affections, 
solely  by  the  fact  that  the  defendant  had  debauched  his  wife,  who 
was  stiU'  living  in  his  own  house,  and,  for  aught  that  appears,  in 
the  ordinary  relations  and  manner  of  wife  with  husband,  at  the 
time  of  his  alleged  misconduct. 

As  the  world  goes,  it  would  be  a  fair  matter  of  question  and  con- 
sideration whether  such  conduct  on  his  part,  in  such  a  oonjunc* 
ture  in  his  domestic  history,  would  not  evince  a  condition  of  mind 
and  character  of  sentiment,  resulting  from  a  progressive  growth, 
such  as  to  render  him  progressively  less  susceptible  to  the  kind  of 
injury  which  the  law  in  such  case  regards  as  the  basis  and  subject 
for  compensation. 

It  is  a  mistake  to  suppose  that  the  municipal  law,  or  the  moxml 
or  divine  law,  discriminates  between  the  crime  or  the  beasUiness 
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of  adtQterj,  as  oommitted  by  the  husband  or  the  wife,  or  by  another 
party,  or  either  of  them.  And  though  it  is  true  that,  by  the  eocb 
ioeM,  the  male  adtQterer  and  debauehee  has  often  an  unquestioned 
currenoy  and  oountenance  in  society,  while  the  less  offending,  or 
only  suspected,  female  is  exorcised  as  a  polluted  and  polluting 
thing,  and  is  doomed  to  irretricTable  social  perdition,  yet,  in  the 
eye  and  hands  of  the  law,  the  male  has  no  precedence  of  immu- 
niiy  or  impunity.  We  think  then  there  is  no  ground  or  reason  for 
limiting  the  showing  of  misconduct  on  the  part  of  the  plaintiff  to 
any  particular  time  before  the  trial,  or  with  reference  to  the  time 
of  the  act  of  the  defendant  for  which  the  suit  was  brought,  proTi- 
ded  such  misconduct  of  the  plaintiff  was  after  marriage  to  hia 
faulty  wife.  Such  misconduct,  so  far  as  it  bears  on  the  plaintiff's 
msoeptibilities  to  the  kind  of  injury  which  the  jury  may 
in  according  damages,  is  proper  to  be  shown  on  the  triaL 

Judgment  rwerwd,  andcauie 


MooHua  T.  Tows'  of  Shafibbuxt. 

(isYtaeiu 

^i^ti  <a — if^^ttry  to  trateler  wMb  aitmnpihg  ie  pmm  mM/fht^ 

trofoeler. 

Plaintiff  was  h^ured  while  attempting  to  paM  a  team  going  In  the  same  dlree- 
tioii  npoQ  a  highwaj  which  the  defendant  was  required  bj  statute  to  keep 
in  repair.  On  the  trial  the  court  charged  that  it  was  the  duty  of  the  town 
to  keep  the  highway  in  good  and  sufficient  repair  for  the  meeting  and  pass- 
ing of  teams,  such  as  it  might  reasonably  be  expected  the  highway  would 
be  used  for»  and  to  keep  such  places  as  would  naturally  iuTlte  tniTelen  to 
pass  oTer  them,  for  the  purpose  of  passing  other  travelers,  reasonably  saf^ 
for  that  purpose ;  that  if  the  highway  at  the  place  of  the  accident  was  insuffi- 
cient in  respect  to  the  width  of  the  trayeled  track,  and  the  situation  of  the 
road  was  such  as  to  lead  the  plaintiff  to  think  that  it  was  a  safe  place  to 
pass,  and  if  he  used  common  care  and  prudence  in  imderlskiiig  to  pass,  and 
WM  injured  by  means  of  the  insufflcioiMj  of  the  higliway,  be  was  entUled 
to  recover.    HM,  correct. 

Oasb  for  injury  on  a  highway.    Plea,  the  general  issue.    The 
plaintiff  introduced  eyidence  tending  to  show  that  the  highway  ai 
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the  place  of  acddent,  near  the  house  of  one  Perqy,  was  only  abont 
eight  feet  wide  in  the  traveled  track;  that  upon  the-north  ride  of 
the  traveled  track,  and  adjoining  it,  there  was  a  bank  which  sloped 
to  the  Bonth,  down  to  the  track  of  the  road,  and  that  the  ground  at 
this  place  descended  to  the  south,  and  the  road  a  ride-hill  road,  with 
no  ditch  npon  the  upper  side ;  that  said  bank  extended  a  few  rods, 
and  gradually  diminished  in  height  from  the  center  both  ways,  until 
it  came  nearly  to  a  level  with  the  traveled  track,  and  at  its  highest 
point  was  between  two  and  three  feet  above  the  traveled  track; 
that  north  of  said  bank,  and  adjoining  the  same,  there  was  an  open 
space  in  front  of  said  Percy's  house,  where  three  roads  met,  which 
was  some  four  or  five  rods  wide,  smooth  on  the  surface,  but  de- 
scended gradually  to  the  south  and  east  to  the  bank;  and  that,  at  the 
time  of  the  accident,  there  was  a  two-horse  lumber  wagon  stand- 
ing upon  about  the  middle  of  this  open  space,  left  there  by  the  said 
Percy. 

The  plaintifTs  testimony  further  tended  to  show  that  on  the 
7th  of  November,  1871,  tiie  plaintiff,  in  company  with  others, 
had  attended  a  wedding  party  in  Hoorick,  N.  T.;  that  whisky 
was  served  at  the  party,  and  that  the  plaintiff  drank  a  part  of  one 
glass  of  sling  made  of  the  same;  that  the  plaintiff  then  rerided 
at  North  Bennington,  and  was  in  the  employ  of  Thatcher  ft  Wel- 
ling, and  was  accompanied  by  a  young  lady,  now  his  wife;  that 
they  left  the  party  to  return  home  about  sunset,  and  arrived  at  the 
place  of  the  accident  about  dark;  that  they  left  the  party  in  company 
with  another  gentleman  and  lady,  who,  with  a  single  team,  drove 
in  advance  of  them;  that  the  plaintiff  was  driving  a  single  team, 
and  when  the  gentleman  and  lady  in  advance  of  them,  and  going 
eastwardly,  had  arrived  at  a  point  in  said  highway  a  short  distance 
west  of  said  Percy's  house,  they  came  up  to  a  two-horse  team  and 
lumber  wagon  with  three  persons  in  it,  which  was  going  in  the 
same  direction  on  said  highway,  at  a  walk,  and  turned  out  of  the 
traveled  track,  to  the  left,  and  drove  past  said  team;  that  the  plain- 
tiff, for  the  purpose  of  going  faster  and  keeping  company  with  them, 
also  turned  to  the  left,  out  of  the  traveled  track,  to  drive  pasv  said 
two-horse  team,  and  drove  upon  said  open  space;  that  said  two- 
horse  team  increased  its  speed,  and  in  order  to  pass  it,  the  plaintiff 
drove  more  rapidly  forward  until  he  came  near  the  wagon  standing 
on  said  open  space,  when,  fearing  a  coUirion  with  the  same,  not 
knowing  that  there  was  any  bank  there,  he  turned  to  the  right  and 
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went  down  the  bank  in  front  of  the  two-horse  team,  and  was  oyer* 
tamed,  and  thereby  sustained  damage. 

The  defendant  gave  evidence  tending  to  show  that  the  plaintiff 
was  driving  in  a  fast  and  reckless  manner;  that  the  two-horse  team 
was  not  loaded  to  an  amount  to  impede  its  speed;  that  the  horsea 
were  good  roadsters,  and  that  they  were  going,  at  the  time  the  plain* 
tiff  turned  out  to  go  past  them,  on  a  good  round  trot;  that  therfr 
was  no  necessity  for  the  plaintiff  to  turn  out  to  go  by;  that  the 
traveled  track  was  in  good  condition,  and  that  the  plaintiff  could 
have  passed  in  perfect  safety  in  the  road,  had  he  not  voluntarily 
turned  out  of  the  traveled  track;  tiiat  there  was  a  large  open  space 
there,  sufficient  for  the  plaintiff  to  have  driven  by  without  running^ 
against  the  wagon  standing  there,  and  that  he  could  have  passed 
right  along  and  come  into  the  traveled  track  further  east,  in  safety; 
that  the  plaintiff  was  acquainted  with  said  road  and  bank  at  that 
place,  and  had  passed  there  three  times  before  that  day.  [t  waff 
not  claimed  by  the  plaintiff  but  that  the  traveled  track  was  in  good 
repair,  otherwise  than  on  account  of  being  narrow,  and  of  said 
bank;  nor  but  that  he  could  have  passed  over  the  same  in  safety, 
had  he  not  turned  out  to  go  past  said  two-horse  team.  The  defend* 
%n^  conceded  that  the  highway  at  the  place  of  the  injury  was  one 
that  iv  was  bound  by  law  to  keep  in  repair. 

The  deifendant  requested  the  court  to  charge  the  jury  that  if,, 
from  the  evidence,  they  should  find  that  the  plaintiff,  without  any 
neoeesity  therefor,  but  for  the  purpose  of  keeping  company  with 
the  horse  and  carriage  that  was  ahead,  voluntarily  turned  out  from 
tlie  traveled  track  and  drove  upon  said  open  ground  to  pass  said 
two-horse  team,  and  in  so  doing  thereby  sustained  the  injuries  com- 
plained of,  by  running  off  said  bank,  and  that  he  would  not  hav» 
soataaned  any  injury,  had  he  followed  the  traveled  track,  the  defend* 
ant  would  not,  in  law,  be  held  responsible  for  the  injuries  oom- 
plaaned  of,  and  that  the  plaintiff  could  not  recover  for  the  same  of 
the  defendant. 

The  court  declined  to  chargeas  requested;  butcharged  as  to  that 
part  of  the  case  that,  this  being  a  highway  that  the  defendant  waa 
bound  to  keep  in  repair,  it  was  the  duty  of  the  town  to  keep  it  in 
good  and  sufficient  repair  for  all  travel,  in  the  night-time  as  weU 
aa  in  the  day-time,  and  for  the  meeting  and  passing  of  teams,  mch 
aa  it  might  reasonably  be  expected  the  highway  would  be  used  f or^ 
and  to  keep  such  places  as  would  naturally  invite  travelers  to  pasa 
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t>Ter  them,  for  the  pnipose  of  pasdng  other  tmyelerBy  reasonably 
«afe  for  that  purpose;  that  if  this  highway  at  this  place  was  insafEL- 
'  cient  in  respect  to  the  width  of  the  traveled  track,  and  the  bank 
between  the  traveled  track  and  the  smooth  place  above  the  bank, 
and  the  situation  of  the  road  there  was  snch  as  to  lead  the  plaintiff 
to  think  that  it  was  a  safe  place  to  pass,  and  he  exercised  common 
<»re  and  pmdence  in  undertaking  to  pass  the  two-horse  team  there, 
and  in  driving  past  it,  and  in  taming  to  avoid  the  wagon  that  was 
standing  in  the  open  space,  and  in  tnming  into  the  road  as  he  did, 
4Uid  was  overturned  and  injured  by  means  of  the  insufficiency  of  the 
highway,  without  any  want  of  ordinary  care  on  his  part,  he  was 
entitled  to  recover.  To  the  refusal  of  the  court  to  charge  as 
requested,  and  to  the  charge  on  that  subject  as  stated,  the  defend- 
•ant  excepted. 

T  Sibley  and  C.  JV.  Davenport,  for  defendant.  The  evidence  in 
the  case  tended  to  show  that  the  traveled  track  of  the  highway  at 
the  place  of  the  accident  ''was  in  good  condition,  and  that  the 
plaintiff  could  have  passed  with  perfect  safety  in  the  road,  had 
he  not  voluntarily  turned  out  of  the  traveled  track.''  There 
was  no  evidence  in  the  case  tending  to  show  that  his  deviation 
from  the  traveled  track  was  necessary,  or  fche  result  of  any  acci- 
dent  within  the  track.  On  the  contrary,  the  plaintiff's  own  evi- 
dence shows  that  he  voluntarily  and  designedly  turned  out  upon 
the  open  space  in  front  of  Percy's  house,  for  the  purpose  of 
running  by  a  two-horse  team  going  in  the  same  direction  ;  thai  the 
race  was  terminated  by  the  plaintiff's  turning  from  this  open 
space  into  the  traveled  part  of  the  highway,  in  order  to  escape 
colliding  with  a  wagon  standing  in  the  open  space  ;  that,  while  so 
turning  into  the  road,  he  passed  down  a  bank  from  two  to  three 
feet  in  height,  and,  in  thus  passing,  his  carriage  was  overturned 
into  the  road,  resulting  in  the  damage  complained  ol  Upon  this 
state  of  facts  the  defendant  was  entitled  to  a  charge  substantially 
in  the  language  of  the  request  Rice  v.  Manipelier,  19  Yt  470 ; 
Gassedy  v.  SkHMridge,  21  id.  391;  Whitney  v.  Essex,  38  id.  270  : 
Morse  v.  Richmond,  41  id.  435;  Owier  v.  HinesJmrgh,  44  id.  220 : 
Shepardson  v.  (Merain,  13  Mete.  55  ;  Raymond  v.  Lowell,  6  Gush. 
•94 ;  amith  v.  Wendett,  7  id«  498 ;  KeiOogg  v.  Northampton^  i 
Gray,  65. 

There  is  a  class  of  cases  in  this  State  where  towns  have  been  held 
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liable  for  injuries  happening  upon  the  nuurgins,  ontside  the  traveled 
track.  These  are  cases  of  inrolontary  or  accidental  diyergence 
from  the  traveled  track,  or,  as  it  is  sometimes  termed,  necessary 
divergence;  to  this  class  belong  Caasedy  v.  8iockbridg$,  supra; 
Olidden  v.  Beitding,  38  Vt.  52.  Towns  are  under  no  obligation  to 
keep  the  margin  of  their  highways  in  safe  condition  to  be  traveled 
upon.  The  extent  of  their  duiy  in  this  respect  is  to  keep  them  in 
a  reasonably  safe  condition  to  guard  the  traveler  against  the  con- 
sequences of  such  accidents  as  may  reasonably  be  expected  to  occur 
in  the  traveled  part  of  the  highway,  or  when,  in  the  exercise  of 
ordinary  care,  the  traveler,  without  fault,  is  involuntarily  or  neces- 
sarily thrown  or  driven  from  the  traveled  track  upon  the  maigin* 
No  case  can  be  found  in  this  or  any  other  State  where  a  town  has 
been  made  liable,  if  the  traveler  voluntarily,  to  subserve  his  own 
convenience,  left  the  track  for  the  margin,  and,  while  thus  upon 
the  margin,  suffered  damage. 

Although  it  is  true  that,  as  to  injuries  and  accidents  happening 
within  the  traveled  part  of  the  highway,  the  liability  of  the  town 
is  mainly  matter  of  fact  for  the  jury,  yet,  as  to  liability  for  defects 
and  obstructions  exterior  to  the  wrought  or  traveled  way,  it  is 
mainly  a  question  of  law,  calling  for  special  instructions  from  the 
court  Angell  on  Highways,  §  260;  Rice  v.  Montpelier,  supra; 
Ozier  v.  ffinsburgh,  supra.  And  when  such  special  instructionf 
are  asked  for,  in  a  case  proper  for  that  purpose,  the  omission  to 
give  them  and  the  casting  of  the  burden  upon  the  jury,  as  in  the 
case  at  bar,  is  error. 

Henry  A.  Harmony  tor  plaintifL 

BoYOB,  J.  Oases  have  frequently  arisen  involving  the  question 
of  the  liability  of  towns  for  injuries  resulting  to  parties  in  passing 
teams  traveling  in  an  opposite  direction,  but  this  is  the  flnt  case 
that  has  come  to  our  knowledge  where  the  question  has  been  made 
as  to  their  liability  for  an  injury  happening  to  a  party  in  conse- 
quence of  his  passing  a  team  going  in  the  same  direction*  It  has 
not  been  claimed  but  that  the  rule  laid  down  by  the  court,  that  it 
was  the  duty  of  the  town  to  keep  this  highway  in  good  and  sufB- 
dent  repair  for  all  travel  in  the  night-time  as  well  as  in  the  day* 
time,  was  the  oorrect  rule.  Neither  has  it  been  claimed  that,  if  the 
injury  had  been  occasioned  by  the  attempt  of  ihe  pUuntifl  to 
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» team  ooming  in  an  opposite  direotion,  bnt  that  the  oharge  of  the 
court  would  have  been  properly  applicable  and  unexceptionable. 
But  the  defendant  ohunui  that,  inasmuch  as  the  team  which  the 
plaintiff  attempted  to  pass  was  going  in  the  same  direction,  if  he 
Yoluntarily  turned  out  of  the  ti-aveled  track  without  any  necessity 
therefor,  but  for  the  purpose  of  keeping  company  with  the  horse 
and  carriage  ahead,  and  thereby  sustained  the  injuries  complained 
of,  and  would  not  hare  sustained  any  injury  had  he  followed  the 
traveled  track,  he  could  not  recoyer.  The  court  charged  that  it 
was  the  duty  of  the  town  to  keep  the  highway  in  good  and  suffi- 
cient repair  for  the  meeting  sjiA  passing  of  teams,  such  as  it  might 
reasonably  be  expected  the  highway  would  be  used  for,  and  to  keep 
such  places  as  would  naturally  invite  travelers  to  pass  over  them» 
for  the  purpose  of  passing  other  travelers,  reasonably  safe  for  that 
purpose.  That  if  the  highway  at  this  place  was  insufficient  in 
respect  to  the  width  of  the  traveled  track  and  the  smooth  place 
above  the  bank,  and  the  situation  of  the  road  there  was  such  as  to 
lead  the  plaintiff  to  think  that  it  was  a  safe  place  to  pass,  and  if 
he  used  common  care  and  prudence  in  undertaking  to  pass  the 
team,  and  was  injured  by  means  of  the  insufficiency  of  the  high- 
way, without  the  want  of  ordinary  care  on  his  part,  he  was  entitled 
to  recover.  If  towns  are  under  any  statutory  duty  to  provide  for 
the  safely  of  travelers  in  passing  teams  going  in  the  same  direc- 
tion, by  keeping  places  which  naturally  invite  the  attempt  in  good 
and  sufficient  repair,  there  was  no  error  in  the  charge.  But  if 
towns  owe  no  such  duty,  there  was  error,  and  the  request  of  the 
defendant  should  have  been  complied  with.  An  attempt  has  been 
made  to  bring  this  case  within  the  rule  laid  down  in  Rice  v.  Moni' 
pelier,  19  Vt  470.  In  that  case,  the  road  against  the  place  of  the 
injury  was  smooth  and  well  made,  and  from  twenty  to  thirty  feet 
wide,  and  the  injury  did  not  occur  from  any  defect  in  the  traveled 
part  of  the  road,  but  from  a  hole  dug  by  an  individual  in  the 
ditch,  three  feet  from  the  outer  edge  of  the  traveled  track.  The 
plaintiff,  for  no  apparent  reason,  except  to  get  on  to  the  snow, 
passed  along  in  the  ditch,  and  his  horse  ran  into  the  hole,  and  the 
question  was,  whether  the  town,  under  such  a  state  of  facts,  was 
liable,  and  the  court  held  it  was  not  If  the  same  facts  had 
appeared  in  this  case  as  to  the  width  of  the  traveled  track,  the  plain- 
tiff, under  the  charge  of  the  court,  could  not  have  recovered.  For 
the  charge  predicates  the  right  of  recover}  ipon  the  insufficiency 
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of  ihe  highway  in  respect  to  the  width  of  the  traveled  traok,  and 
the  jory  must  have  found  this  fact  in  fayor  of  the  plaintifl.  There 
are  cases  where  it  is  absolutely  necessary  for  the  traveler  to  pass 
teams  going  in  the  same  direction.  The  whole  object  and  pnr- 
pose  of  his  journey  may  be  frustrated  unless  he  is  enabled  to  do  so ; 
and  the  statutory  duty  of  the  town  requires  that  its  highways 
should  be  so  conatruoted  and  kept  as  to  enable  him^  with  the  exer- 
cise of  ordinary  care,  to  do  so.  This  is  one  of  the  kinds  of  travel 
which  the  town  might  reasonably  expect  the  highway  would  be  used 
for.  In  this  case  there  was  no  absolute  necessity  shown  for  the 
plaintifl  to  pass  the  team*  He  was  influenced  by  the  desire  to 
keep  in  the  company  of  the  party  with  whom  he  had  been  travel- 
ings and  to  make  more  rapid  progress.  But  we  do  not  think  the 
obligation  of  towns  is  limited  to  cases  of  absolute  necessity,  and 
that  the  charge  of  the  court  furnishes  the  just  criterion  of  liabil- 
ity. It  imposes  no  new  or  onerous  duty  upon  towns ;  for  they  can 
always  protect  themselves  from  liability,  by  constructing  their  high* 
ways  of  such  width  as  to  permit  the  passing  of  teams  without 
deviating  from  the  traveled  track ;  and  if  the  traveler  is  wanting 
in  common  care  and  prudence,  either  as  to  the  time,  place,  or  man- 
ner of  passing,  the  town  is  not  liable. 

Judgnmit  qffirm^n 


MoBGAN  y.  Obsl 

(i0yt.TO^ 

A  Unmship  wm  granted  to  a  ooUege  b j  a  charter  proyidlng  thai  th*  had 
the  township  should  be  exempt  from  **  public  taxes.**    3M,  thai  it 
exempt  from  taxation  for  monicipal  purposes. 

Cass  against  Oree  and  others,  as  listers  of  the  town  of  Wheelook, 
for  listing  plaintiff's  land  whereby  a  tax  was  assessed  upon  it  and 
plaintiff's  property  distrained  and  sold  therefor.  The  case  was  tried 
apon  the  following  agreed  statement  of  facts: 

On  the  14th  day  of  June,  1785,  the  governor,  council,  and  gen* 
eral  assembly  of  this  State,  by  charter  of  that  date — reoiting  fliak 
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Dartmouth  College  and  Moor's  Charity  School,  situated  on  the  east 
bank  of  Connecticut  rirer,  had  been  and  were  of  important  seryicc 
in  diffusing  useful  literature  among  mankind,  and  throughout 
this  State  in  particular,  and  that  the  Hon.  John  Wheelock,  for 
and  in  behalf  of  the  trustees  of  said  college,  and  in  behalf  of  said 
school,  had  applied  by  petition  for  a  grant  of  a  tract  of  unappro- 
priated lands  within  this  State,  for  himself  as  president  of  said 
college  and  school,  and  his  successors  in  oflBce,  and  for  the  trus- 
tees of  said  college  and  their  successors  —  gave  and  granted  unto 
the  said  Wheelock  as  president  of  said  school,  and  to  the  trustees 
of  said  college,  a  certain  tract  of  land  therein  described,  contain- 
ing about  six  miles  square,  and  thereby  incorporated  the  same 
into  a  township  by  the  name  of  Jilieelock,  and  declared  that  *'  the 
inhabitants  that  do  or  shall  hereafter  inhabit  said  town,  or  pre- 
cinct, are  hereby  declared  to  be  enfranchised  and  entitled  to  all 
privileges  and  immunities  that  the  inhabitants  of  other  settled 
towns  within  this  State  do,  by  law  and  the  constitution  thereof, 
exercise  and  enjoy."  Hahmidum:  "The  said  Wheelock  as  presi- 
dent, and  for  his  successors  in  office,  to  have  and  to  hold  the  one 
moiety  of  said  premises  as  above  described,  solely  and  exclusively 
for  the  use  and  benefit  of  said  school  forever;  and  the  said  trustees 
and  their  successors  in  office,  to  have  and  to  hold  the  other  moiety 
solely  and  exclusively  for  the  use  and  benefit  of  said  Dartmouth 
College  forever.  All  the  privileges  and  appurtenances  thereunto 
belonging  and  appertaining  are  hereby  also  granted  to  the  said 
president  and  trustees  for  the  purposes  aforesaid  on  the  following 
conditions  and  reservations,  viz. :  That  one  hundred  and  fifty  acres 
of  land  be  reserved  for  the  use,  benefit  and  support  of  the  ministry 
of  the  gospel  in  said  township  or  precinct,  forever;  one  hundred 
and  fifty  acres  of  land  for  the  use  and  support  of  an  English 
school  or  schools  in  said  township  or  precinct,  forever;  to  be  located 
as  near  the  center  of  said  township  or  precinct  (on  good  tenantable 
land)  as  the  situation  thereof  will  admit;  and  whereas  the  said 
grant  of  land  is  for  a  public  and  important  use,  it  is  hereby 
declared  that  the  land  and  tenements  in  every  part  of  said  town- 
ship or  precinct  shall  forever  be  free  and  exempt  from  public 
taxes,  that  is  to  say,  so  long  and  while  the  incomes  and  profits 
shall  be  actually  applied  by  said  president  and  trustees,  and  then 
Buccessors,  to  the  purposes  of  said  college  and  sohod  as  abo^ 
expressed." 

Vol.  XIV.  —  81 


642  VERMONT, 


Morgan  v.  Cree. 


Said  college  and  school  have  long  been  and  now  are  incorpo« 
rated  by  law,  and  located  at  Hanover,  N.  H.,  and  they  com- 
menced leasing  said  lands  in  1794,  for  the  term  of  998  years, 
and  have  continued  to  lease  the  same,  down  to  within  a  few  years, 
for  abont  the  same  term  of  time — at  first  requiring  the  lessees  to 
pay  16  annually  per  100  acres,  and  lately,  to  pay  16.67  per  100 
acies ;  this  last  snm  beii^g  the  legal  interest  of  one  hundred  crowns, 
they  valuing  the  land  at  one  crown,  or  11.11  per  acre.  They  made 
a  provision  in  their  leases  from  1794  to  1830,  giving  the  lessees  the 
privilege  of  paying  a  sum  of  money  that  would  be  equal  to  one 
crown  per  acre,  and,  if  the  lessees  so  paid,  the  college  and  school 
would  relinquish  and  quit-claim  the  rent  reser^'ed  for  the  remain- 
der of  the  term  ;  and  also  provided  in  all  the  leases,  except  one, 
that  in  case  of  the  payment  of  the  capital,  or  any  part  thereof,  the 
said  college  and  school  thereafter  should  not  be  liable  for  the  pay- 
ment of  any  tax  or  taxes  which  might  be  assessed  or  levied  on  the 
land,  and,  in  some  of  their  discharges,  they  made  the  same  provision 
against  the  payment  of  taxes. 

Since  1830,  said  college  and  school  have  left  out  the  provision 
relating  to  the  paying  up  of  the  capital,  and  the  provision  relating 
to  the  payment  of  taxes ;  but  have  continued  to  take  the  capital 
of  the  lessees,  when  offered,  and  to  discharge  future  rents.  In 
1851,  the  college  and  school  made  application  to  the  legislature  of 
this  State,  and  procured  the  passage  of  an  act  enabling  them  to 
convey  to  the  lessees,  in  fee-simple,  their  lands,  and  also  to  convey 
in  the  same  manner  to  any  person  the  lands  unsold  ;  since  which, 
they  have  conveyed  in  this  manner  by  warranty  deed  when  desired 
so  to  do. 

There  are  about  24,000  acres  of  land  in  the  township ;  on  six- 
teen twenty-fourths  of  which  the  capital  has  been  paid  or  otherwise 
discharged ;  six  twenty-fourths  of  which  are  now  paying  rent  to 
the  college  and  school,  and  two  twenty-fourths  arc  now  unsold, 
and  is  the  property  of  said  college  and  school,  and  is  unimproved. 

The  town  was  organized  March  29, 1792,  and  has  ever  since  kept 
up  and  maintained  its  organization  as  a  town.  From  1792  to 
1819,  inclusive,  the  improved  land  and  and  the  buildings  in  said 
town  were  set  in  the  grand  list  thereof,  for  town,  school,  and  high- 
way taxes ;  but  in  the  grand  list  returned  to  the  legislature  for 
State  taxes,  the  land  and  buildings  were  left  out     Sinoe  and 
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between  1820  and  1858^  the  land  and  boildings  have  been  left  ont 
of  the  list  for  all  pnrposes  of  taxation. 

In  1857,  the  legidatnre  of  the  State  passed  an  act,  approved 
NoYember  10, 1867,  for  the  relief  of  the  town  of  Wheelock,  author^ 
izing  the  town,  under  certain  regulations,  to  appraise  and  set  in  the 
list  the  lands  held  under  lease  or  leases  from  Dartmouth  College 
and  Moor's  Charity  School  —  said  list,  with  the  land  included,  to 
be  used  to  raise  money  to  pay  town  expenses,  school  district  taxes 
and  highway  taxes ;  under  which  the  town  has  since  appraised  and 
set  the  land  in  the  list,  following  in  all  things  the  requirements  of 
said  act.  The  listers  deducted  from  the  appraisal  of  the  lands  pay- 
ing rent,  the  capital  of  one  crown  per  acre,  and  set  the  balance  of 
the  value  in  the  list  to  the  owner  thereof ;  those  lands  with  the 
capital  paid  up  were  set  in  the  list  at  their  fair  cash  value ;  the 
2,000  acres  owned  by  the  college  and  school,  and  unleased  and 
unsold  not  being  appraised  or  set  in  the  list.  Said  college  and 
school  have  expended  and  appropriated  the  funds  received  of  the 
lessees  for  capital,  to  their  common  purposes  and  expenses,  that  is, 
in  payment  of  the  salaries  of  the  professors  and  other  necessary 
expenses,  though  a  separate  account  has  bcbn  kept  with  the 
Wheelock  lessees,  so  that  payments  of  rent  and  capital  may  be  dis- 
tinguished and  separated  at  any  time.  It  is  conceded  by  the 
defendants  that  the  plaintiff  was  the  owner  of  100  acres  of  land  in 
Wlieelock,  which  he  and  his  grantors  held  under  title  by  lease  for 
998  years,  originally  to  Daniel  Cross  from  Dartmouth  College ;  that 
the  defendants,  as  listers  as  aforesaid,  appraised  the  same  at  1800, 
the  said  land  being  crown  free  and  paying  no  rent;  that  the 
defendants  as  listers  as  aforesaid,  in  1858,  set  the  same  in  the  grand 
list  of  that  year  at  18,  being  one  per  cent  of  the  appraised  value ; 
that  the  selectmen  of  said  town,  in  order  to  raise  a  sum  of  money 
voted  by  said  town  to  pay  town  expenses,  assessed  a  tax  of  forty- 
one  cents  on  the  dollar  of  said  list,  making  a  tax  of  $3.28  against 
the  plaintiff,  which  sum,  with  others,  the  selectmen  placed  in  a 
tax-bill,  with  a  warrant  for  collection,  directed  to  Rufus  M.  Hub* 
bard,  collector  of  said  town,  who,  on  the  plaiatifl's  refusal  to  pay 
said  tax,  distrained  two  buffalo  robes  and  one  aiddle,  the  property 
of  the  plaintiff,  and  sold  the  same  to  satisfy  said  tax  and  costa. 
The  court  rendered  judgment,  pro  /orma,  for  the  defendants;  ka 
which  the  plaintiff  excepted 
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K  A.  Gaboon  and  T.  P.  Redfieid,  for  pkintLS.  It  has  been 
uniformly  held  that  a  grant  of  land  by  a  sovereign  State^ 
providing  and  enacting  in  the  grant  that  the  land  which  is  the 
subject  of  the  grant  shall  be  forever  exempt  from  taxation,  is  a  con* 
trad  within  the  meaoing  of  the  constitution  of  the  United  States. 
Fleicher  v.  Peek,  6  Cranch,  87 ;  State  of  New  Jersey  v.  Wilson,  7  id. 
164  ;  Terreii  et  oL  y,  Taylor  ei  al,,  9  id.  43  ;  Dartmouth  College  v. 
Woodward,  4  Wheat  578;  Waiee  v.  Stetson,  2  Mass.  143  ;  Green  v. 
Piddle,  8  Wheat  1 ;  Gordon  v.  Appeal  Tax  Court,  3  How.  133 ;  State 
Bmik  Y.  Knap,  16  id.  386  ;  fferrick  v.  Randolph,  13  Yt  529  ;  Atioater 
V.  Woodbrtdge,  6  Conn.  223  ;  Smith's  Com.  404  ;  Oilmm  v.  Hum- 
phrey, 7  Oonn.  335.  But  it  is  claimed  that  taxes  assessed  to  defray 
town  expenses  are  act  ''public  taxes."  The  tax  is  imposed  by  the 
authority  ot  a  public  statute  enacted  by  the  same  sovereign,  power 
which  made  the  grant ;  the  same  authority  that  imposes  a  tax  for 
the  support  of  schools ;  and  the  only  di&rence  is,  that  the  one 
delegates  to  the  town  to  assess  the  amount,  the  other  is  fixed  in  the 
law  itself.  A  tax  assessed  and  enforced  under  the  authority  of  the 
law  of  the  State  is  a  '^public  tacc**  It  is  used,  probably,  in  con- 
tradistinction from  proprietaiy  and  conventional  taxes* 

The  plaintiff's  title  to  the  land  assessed  was  derived  from  the 
coUege  by  a  lease  for  the  term  of  998  years,  reserving  annual 
rent  to  the  college.  Thus  tar  the  **  income  and  profits  are  actu- 
ally applied  to  the  purposes  and  for  the  use  and  benefit  of  said 
coUege."  But  subsequently  the  plaintifi  paid  the  college  a  sum  of 
money,  the  interest  of  which  was  the  amount  of  rent  reserved,  and^ 
in  conaideration  thereof  the  college  discharged  future  rents.  The 
relation  of  the  parties  is  the  same  as  before  —  the  rent  for  the 
whole  term  has  been  paid  in  advance,  and  that  sum  ''  applied  to 
the  purposes  and  for  the  use  and  benefit  of  the  college." 

The  listers  of  Wheelock,  under  the  act  of  1857,  have  appraised 
all  the  lands  leased  by  the  college  and  school,  and  set  them  in  the 
list ;  the  plaintiff's  land  at  full  value ;  and  where  the  rents  have 
not  been  paid  for  the  term,  they  have  deducted  from  the  appraisal 
a  sum,  the  interest  ot  which  would  be  the  rent  reserved.  The  State 
makes  no  distinction,  and  we  think  no  legal  distindion  exists.  If 
the  State  can  impose  taxes  upon  the  one,  it  can  upon  the  other. 
The  casea  of  Dartmouth  College  v.  Woodworth  and  Stats  of  Norn 
Jersey  v.  Wilson  are  sufficient  authority  that  the  eaoemption  in  tba 
grant  is  a  contract,  and  upon  sufficient  consideration. 
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The  lease  was  executed  upon  the  faith  of  the  State,  thst  the 
kmds  were  exempt  from  ^^  public  taxes."  The  plamtiff's  title, 
riglits  and  intearsst  exist  solely  under  and  by  yirtue  of  the  lease 
The  fact  that  a  party  paid  two  years'  or  ten  years'  rent  at  one  time 
or  in  advance  could  have  no  effect  upon  the  title.  Nor  could  the 
fact  that  such  accuitkuUUed  rents  were  applied  with  other  funds  to 
pay  for  a  college  building,  or  to  cancel  a  debt  that  had  accrued,  or 
for  a  new  prof 68$0T8hip ;  in  each  case  '^the  income  and  profits" 
have  been  ^^  applied  for  the  use  and  benefit  of  said  college."  And 
the  court  will  presume  that  the  income  and  benefits  paid  to  the 
college  have  been  *'  applied  to  the  use  and  benefit  of  the  college  "  — 
having  been  paid  to  the  officers  of  the  college,  and  paid  to  meet  its 
current  expenditures. 

If  it  be  said  that  a  lease  for  a  long  term,  and  the  rents  afterward 
discharged,  is  tantamount  to  a  conveyance  in  fee,  it  is  an  obvious 
reply  that  the  provision  in  the  charter,  that  the  land  should  be 
exempt  from  taxes,  was,  and  will  be  presumed  to  be,  an  important 
element  in  the  contract,  and  did  much  enhance  the  vahie  of  the 
land,  and  thereby  enable  the  college  to  obtain  higher  rent. 

If  it  be  conceded  that  the  contract,  as  evidenced  by  the  lease,  is 
protected  from  **  unfriendly  legislation,"  it  would  seem  a  legal 
sequence  that  a  subsequent  payment  of  the  whole  rent  in  gross 
does  not  change  the  nature  of  the  contract.  Nor  are  such  rents 
used  in  gross  by  the  college,  less  "  applied  for  the  use  and  benefit " 
of  the  college. 

The  charter  declares  the  grant  to  be  for  a  pubHc  and  important 
"use;"  "to  hold  solely  and  exclusively  to  the  use  of  said  school 
and  college."  This  created  a  trust ;  and  the  trustees  could,  neither 
with  nor  without  the  consent  of  the  legislature,  pervert  or  impair 
the  trust ;  they  could  not  alienate  the  title.  Montpelier  et  al.  v. 
East  Montpelier  et  al,  27  Vt.  704. 

The  charter,  to  render  the  use  more  beneficial,  declares  the  land 
forever  free  and  exempt  from  "public  taxes"  and  adds,  —  "  that 
is,  so  long  and  while  the  income  and  profits  shall  be  actually  ap- 
plied," etc.  But  this  neither  enlarged  nor  restricted  the  dtdy  ol 
the  trustees.  They  were  bound,  it  was  a  trust-duty,  so  to  apply 
the  fund;  and  an  attempt  to  pervert  it  would  be  utterly  void. 

T.  J.  Crete,  Peck  A  Colby,  for  defendants. 
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Pbck,  J.  The  grieyance  complained  of  is,  that  the  dofendants, 
AB  listers  of  the  town  of  Wheelock,  set  the  plaintiff's  land,  situate 
in  Wheelock,  in  the  list  of  that  town  for  the  assessment  of  town 
taxes;  and  that,  in  consequence  thereof,  town  taxes  were  assessed 
upon  it  against  the  plaintiff,  and  collected  by  the  sale  of  the  plain- 
tiff's property.  The  ground  upon  which  the  plaintiff  claims  to 
recoyer  is,  that  the  land,  by  the  original  charter  of  the  town,  is 
exempt  from  such  taxation,  and  that  therefore  it  was  wrongfully 
set  in  the  list  It  appears  by  the  charter  of  the  town,  dated  June 
14,  1785,  that  the  State  of  Vermont  gi*auted  the  town  of  Wheelock 
to  Dartmouth  College  and  Moor's  Charity  School,  reserring  150 
acres  for  the  use,  benefit  and  sup|K)rt  of  the  ministry  of  the  gospel 
in  said  town,  and  150  acres  for  the  use  and  support  of  an  English 
school  or  schools  in  said  town.  The  charter  also  incorporates  the 
territory  granted,  into  a  town,  by  providing  that  ^'  the  inhabitants 
that  do  or  shall  hereafter  inhabit  said  town,  or  precinct,  are  hereby 
enfranchised  and  entitled  to  all  privileges  and  immunities  that  the 
inhabitants  of  otner  settled  towns  within  this  State  do  by  law  and 
the  constitution  thereof  exercise  and  enjoy. "  The  charter  provides 
that,  '^  whereas  the  said  grant  of  land  is  for  a  public  and  impor- 
tant use,  it  is  hereby  declared  that  the  land  and  tenements  in  every 
part  of  said  township,  or  precinct,  sliall  forever  be  free  and  exempt 
from  public  taxes,  that  is  to  say,  so  long  and  while  the  incomes 
and  profits  shall  be  actually  applied  by  said  president  and  trus- 
tees, and  their  successors,  to  the  purposes  of  said  college  and 
school  as  above  expressed."  The  plaintiff  derived  his  title  from 
the  original  grantees  under  the  charter,  and  claims  it  is  exempt 
from  the  tax  in  question  under  the  foregoing  provision.  The  town 
having  been  organized  in  1792,  from  that  time  down  to  1820,  set 
the  lands  in  the  list,  and  assessed  town  taxes  thereon,  leaving  ti.e 
lands  out  of  the  list  returned  to  the  legislature  for  State  taxos;  and 
from  1820,  omitted  to  tax  the  lands  till  the  legislature  passed  the 
act  of  1857,  providing  for  assessing  taxes  on  such  lands  for  local 
purposes  of  the  town.  After  this  act  was  passed,  the  defendants 
set  the  plaintiff's  land  in  the  list  as  already  stated,  which  is  the 
grievance  complained  of.  The  charter  was  issued  by  virtue  of  an 
act  of  the  legislature,  passed  at  the  June  session  thereof,  1785, 
granting  the  land  and  requesting  the  governor  and  council  **  to 
issue  a  charter  of  incorporation  for  the  same,"  the  act  saying 
nothing  as  to  exempting  the  land  from  taxation.     Vermont  State 
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Papers,  497.  One  of  the  main  questions  presented  by  the  case 
and  in  the  argument  is,  whether  a  town  tax  is  a  public  tax  within 
the  meaning  of  the  charter,  exempting  such  land  from  '^public 
taxesJ*  It  is  claimed  on  the  part  of  the  plaintiff  that  the  word 
tax^  ex  vi  termini,  imports  a  public  tax.  It  is  true,  a  tax,  in  its 
ordinary  acceptation,  is  a  sum  imposed  or  levied  by  government 
or  other  authority.  It  is  a  general  term  applied  to  whatever  is 
required  by  the  government  or  local  authority  thexeof  to  be  paid 
by  the  people.  It  presupposes  that  the  burden  is  imposed  by 
some  authority  other  than  that  of  the  individual  taxed,  else  it 
would  not  be  a  t-ax,  but  a  voluntary  contribution.  So  too  its 
object,  or  the  purpose  to  which  it  is  applied,  is  to  some  extent  pub- 
lic; that  is,  its  use  is  not  confined  exclusively  to  the  benefit  of  the 
particular  individual  tax  payer,  but  extends  to  some  common 
object  in  which  more  or  less  individuals  have  an  interest.  Yet,  it 
is  obvious  that  a  tax  may  be  so  levied,  and  so  limited  in  its  char- 
acter and  object,  as  not  to  be  a  public  tax;  and  this  idea  must 
have  been  in  the  mind  of  the  parties  to  this  grant;  otherwise,  the 
word  public,  in  the  clause  of  exemption,  is  without  meaning. 
Indeed,  this  is  virtually  conceded  in  the  argument  for  the  plaintiff; 
for  it  is  contended  that  the  phrase  "public  taxes*'  is  used  in  the 
charter  in  conti*adistinction  to  proprietary  taxes  imposed  about 
that  period  by  the  proprietors  of  towns,  on  their  common  lands, 
for  their  common  benefit.  It  is  also  claimed  that  town  taxes  arc 
public  taxes,  because,  although  voted  by  the  inhabitants  of  the 
town,  or  assessed  by  its  oflScers,  the  authority  to  do  so  is  derived 
from  a  public  source,  the  legislature.  But  it  is  evident  that  this 
is  not  decisive;  for  all  power  of  taxation  emanates  from  the  sov- 
ereign power,  either  State  or  national.  The  land  proprietors 
under  town  grants,  along  about  the  period  of  the  date  of  this 
charter,  were  in  the  habit  of  voting  taxes  upon  the  common  prop- 
erty, to  defray  the  expenses  of  surveys,  for  laying  out  roads,  and 
other  purposes  for  the  benefit  of  their  common  property,  and  to 
facilitate  the  sale  and  settlement  of  their  lands;  but  the  power 
was  given  by  statute.  It  is  conceded  that  such  taxes  were  not  of 
such  a  character  as  to  come  within  the  exemption  in  the  charter. 
The  word  public  is  used  in  a  more  restricted  or  comprehensive 
sense,  according  to  the  subject  to  which  it  is  applied.  A  private 
3orporation  sometimes  possesses  a  limited  power  to  tax  its  mem- 
bers, derived  from  the  State  which  grants  tlie  charter;  yet  a  tai 
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impoeed  by  Buch  oorporatdon,  by  virtue  of  Rich  delegated  power, 
would  not  be  a  public  tax. 

It  is  claimed  by  defendants'  counsel^  that  as  the  charter  contains 
>  grant  of  corporate  powers  as  a  town  to  the  inhabitants  of  the 
territory  granted,  with  all  the  rights  and  pririleges  of  other  towns, 
the  exemption  of  all  the  lands  and  tenements  in  the  town  from 
town  taxes  would  be  void,  as  being  repugnant  to  the  charter,  so 
essential  is  the  power  of  taxation  of  sudi  property  to  the  existence 
of  the  corporation,  and  the  discharge  of  its  municipal  obligations; 
and  if  not  so,  still,  that  the  court  ought  to  put  such  a  constructian 
upon  the  charter  as  to  avoid  such  consequences  as  would  follow 
from  the  plaintiff's  construction.  We  cannot  say  that  such 
exemption  of  the  real  estate  would  so  far  deprive  the  town  of  the 
means  of  performing  the  duties  and  obligations  incident  to  the 
existence  of  the  town  as  a  corporation,  as  to  render  such  provis- 
ion in  the  charter  void  merely  for  repugnancy.  The  town  would 
still  have  the  same  power  of  taxing  the  persons  and  personal 
property  of  the  inhabitants  of  the  town  as  is  possessed  by  other 
towns.  But  if  the  language  exempting  all  the  lands  and  tene- 
ments from  public  taxes  is  susceptible  of  two  interpi^etations,  the 
defendants  have  a  right  to  insist  on  that  construction  which  would 
give  that  effect  to  all  the  provisions  of  the  charter  most  consistent 
with  its  intent.  It  is  true  that,  if  we  hold  that  the  lands  and  tene- 
ments are  exempt  from  town  taxes,  the  grant  of  all  the  rights 
and  privileges  possessed  by  other  towns  cannot  have  full  and 
complete  effect,  but  would  be  restricted  to  an  extent  embarrassing 
to  the  town;  but  if  we  hold  that  town  taxes  are  not  included  in 
the  exemption  clause,  the  town  is  invested  with  all  the  rights  and 
privileges  of  other  towns;  and  this  consideration  favors  the  con- 
struction claimed  by  defendants,  and  is  a  strong  argument  in  its 
favor.  But,  if  the  words  *^ public  taxes"  are  susceptible  of  but 
one  interpretation,  and  necessarily  include  town  taxes,  then, 
although  they  are  to  some  extent  repugnant  to  the  general  grant  of 
corporate  powers,  they  must  have  the  effect  to  limit  this  general 
grant  of  corporate  rights  and  privileges,  as  the  special  provisions 
must  be  construed  as  qualifying  the  more  general  words  of  the 
grant  But  the  word  public,  as  applied  to  taxes,  has  no  such 
fixed  and  settled  meaning  as  necessarily  to  include  town  taxes 
within  the  words  "  public  taxes  "  used  in  the  charter.  The  word 
public  is  used  variously,  depending  for  its  meaning  on  the  sabjects 
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feo  which  it  is  applied.  Pnblie  lafw  in  one  eenae  is  a  dBBignatioc 
given  to  intemational  laiw,  as  distinguisbed  from  the  laws  of  a  par- 
ticular nation  or  State.  In  another  sense,  a  law  or  statute  thai 
applies  to  the  people  generally  of  the  nation  or  State  adopting  or 
enacting  it  is  denominated  a  pnhlic  law,  as  contradistinguished 
from  a  priyate  law  affecting  only  an  individnal  or  a  small  nnmber 
of  persons.  There  is  a  material  distinction  between  public  and 
private  statutes;  and  the  books  contain  definitions  of  each,  and 
abound  with  eases  explaining  the  distinction.  It  is  easy  to  illus- 
trate this  distinction  by  stating  plain  or  extreme  cases;  yet  cases 
often  arise  under  statutes  partaking  so  much  of  the  character  of 
each  as  to  render  it  difficult  to  decide  to  which  class  the  particu- 
lar statute  belongs.  The  terms  public  debt  and  public  aecuritiesy 
used  in  legislation,  are  terms  generally  applied  to  national  or 
State  obligations  and  dues,  and  would  rarely  if  ever  be  construed 
to  include  town  debts  or  obligations,  nor  would  the  term  public 
revenue  ordinarily  be  applied  to  funds  arising  from  town  taxes. 
The  question  is  not  entirely  free  of  doubt,  what  is  cr  is  not 
included  in  the  term  public  taxeSy  where  used  in  public  grants  di 
legislatiTC  proceedings.  A  State  tax  would  clearly  be  of  that 
character,  levied  by  the  legislature  of  the  State  for  the  general 
purposes  of  the  State,  embracing  the  people  of  the  State  at  large. 
A  town  tax,  in  one  view,  seems  to  partake  somewhat  of  the  same 
character,  its  purpose  being  to  defray  the  expense  of  the  town 
organization,  and  to  enable  it  to  perform  its  duties  and  discharge 
its  obligations  imposed  upon  it  as  a  municipality  constituting  a 
part  of  the  polity  of  the  State.  On  the  other  hand,  it  differs 
materially  from  a  State  tax;  it  is  levied  by  the  town  or  assessed  by 
ite  officers;  ite  purpose  is  not  the  direct  benefit  of  the  people  of 
the  State  generally,  but  local  in  its  use  and  purpose,  affecting 
directly  the  property  and  people  of  a  small  municipality.  We  think 
the  words  "public  taxes,^'  in  the  charter,  are  open  to  construction 
as  to  whether  they  were  used  in  the  sense  of  including,  or  in  the 
sense  of  excluding,  town  taxes.  Many  considerations  are  urged  on 
both  sides  as  bearing  on  the  question.  The  user  under  the  charter 
is  relied  on  by  both  sides.  The  defendants  rely  on  the  user  from 
the  orgauization  of  the  town  in  1792  to  1820,  setting  the  lands  in 
the  town  grand  list  and  assessing  town  taxes  thereon,  leaving  out 
such  lands  in  the  list  for  State  taxes.  When  the  sense  in  which  a 
word  or  words  are  used  in  a  public  charter  or  grant  is  open  to  con- 
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stmction,  the  oontemporaneous  oonstraction  for  a  long  period  of 
time,  by  the  user  of  the  parties  under  it,  Ib  entitled  to  great  weight 
in  the  interpretation  of  it,  especially  if  it  is  of  ancient  date.  In  this 
case  the  omission  to  thns  tax  the  lands  from  1820  to  1857  lessens 
the  weight  of  the  evidence  derived  from  the  earlier  user,  but  does 
not  destroy  its  force.  The  practical  construction  of  the  charter  by 
the  parties  in  interest,  in  effect  treating  town  taxes  as  not  included 
in  the  exemption  for  more  than  a  quarter  of  a  century  immediately 
succeeding  the  organization  of  the  town«  commencing  so  soon  after 
the  date  of  the  charter,  is  entitled  tx)  weight  in  favor  of  this  con- 
struction, notwithstanding  the  later  usage.  In  construing  public 
charters  at  a  time  long  after  their  date,  reference  should  be  had  to 
the  condition  of  things,  and  the  circumstances  existing,  at  and 
about  the  time  of  their  date.  In  determining  whether  a  town  tax 
is  a  public  tax  within  the  meaning  of  the  charter,  it  is  proper  to 
consider  how  it  was  regarded  in  that  respect  at  the  period  of  time 
about  the  date  of  the  charter,  and  whether  it  was  then  included  in 
what  was  generally  denominated  public  taxes.  At  that  time  the 
general  rights  and  powers  of  towns,  as  to  the  purposes  for  which 
they  might  levy  taxes,  were  not  as  clearly  settled  and  defined  as  at 
the  present  time.  Hence  we  find  frequent  statutes  about  that 
period,  authorizing  towns  and  other  communities  to  levy  and  col- 
lect taxes  for  particular  purposes.  In  relation  to  many  subjects, 
the  right  to  raise  taxes  was  given  to  towns,  and  also  to  other  com- 
munities or  quasi  corporations  for  the  same  object  The  country 
was  new,  and  much  of  the  land  that  had  been  granted  was  wild  and 
unsettled,  and  the  title  to  which  was  held  by  the  original  proprie- 
tors under  their  charters,  in  common  and  undivided.  These  pro- 
prietors were  often  invested  with  power  to  levy  taxes  on  these  lands 
held  in  common,  to  lay  roads,  and  for  other  purposes,  to  promote 
the  sale  and  settlement  of  their  lands.  Towns  at  the  same  time 
had  power  to  raise  taxes  for  many  of  the  same  purposes.  Towns 
and  parishes  were  by  statute  given  power  to  raise  taxes  to  build 
meeting  houses,  and  for  the  support  of  a  minister  of  the  gospel, 
on  the  polls  and  ratable  estate  of  the  inhabitants;  towns  in  some 
instances  being  divided  into  parishes  for  that  purpose,  and  the 
power  was  extended  to  communities  in  places  not  in  any  organized 
towns,  to  raise  money  on  the  polls  and  ratable  estate  of  the  persons 
associating.  The  acts  of  the  legislature  about  the  time  of  the  date 
of  this  charter,  and  so  near  the  time  of  its  date  as  to  have  some 
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bearing  on  this  question  of  constraction,  have  been  examined  to 
some  extent,  some  of  which  have  been  referred  to  in  argument,  to 
see  in  what  sense  the  words  public  tax  were  used  at  that  period* 
Nothing  is  found  in  this  legislation  specifically  defining  what  tax 
shall  be  deemed  a  public  tax;  but  the  manner  in  which  State  taxes 
and  town  taxes  are  spoken  of  furnishes  reason  to  infer  that  the 
term  pvhlic  tax,  when  used  at  that  period,  had  reference  to  State 
tax,  and  not  understood  as  including  town  tax.  Some  of  these 
statutes  relating  to  leyying  and  collecting  taxes,  expressly  denom- 
inated State  taxes,  public  taxesy  that  is,  use  these  terms  apparently 
as  synonymous;  while  town  taxes,  when  spoken  of  in  the  same  or 
in  other  acts,  are  not  so  designated,  but  are  classed  with  parish, 
district,  society,  and  other  local  taxes.  From  this  it  is  not  unrea* 
sonable  to  conclude  that  the  term  *' public  taxes"  was  used  at  that 
period  as  applicable  to  State  taxes  pertaining  to  the  public  reve- 
nae,  and  not  as  including  town  and  other  municipal  taxes. 
Slioalwaier  y.  Annatrongy  9  Humph.  217,  is  an  instance  of  the 
interpretation  of  the  term  public  looses  in  this  restricted  sense.  It 
was  decided  in  that  case  that  the  statute  passed  in  1844,  providing 
**  that  in  all  cases  of  sales  of  land  hereafter  made  for  public  taxes 
under  the  provisions  of  the  laws  now  in  force,"  the  sheriff's  or 
collector's  deed  reciting  the  facts  necessary  to  make  a  valid  sale 
and  conve}  a  good  title  should  be  prima  facie  evidence  of  such 
facts,  did  not  apply  to  a  sale  for  a  ttmn  tax,  for  the  reason  that  a 
town  tax  was  not  a  public  tax.  This  case  may  not  be  decisive  of 
the  sense  in  which  the  words  in  question  in  this  charter  should  be 
construed,  but  it  bears  strongly  in  favor  of  the  defendants'  con- 
struction. To  determine  this  question  of  construction,  it  is  proper 
to  look  at  the  object  and  purpose  of  the  exemption,  and  see  what 
interpretation  of  the  words  in  question  will  secure  to  the  grantees 
the  immunity  intended,  and  at  the  same  time  not  to  transcend  it 
The  object  was  to  make  the  grant  more  available  to  the  grantees^ 
by  relieving  the  property  from  some  burden  for  the  support  of 
government,  to  which  other  property  of  the  kind  was  subject. 
The  land  was  then  mostly  wild  and  uncultivated.  It  is  manifest 
that  relieving  the  land  from  State  taxes  would  operate  beneficially 
to  flie  proprietors,  by  affording  an  inducement  to  persons  to  take 
leases  on  terms  more  favorable  to  the  proprietors,  and  become 
settlers  in  the  town.  It  must  have  been  desired  and  expected  by 
the  grantees  in  the  charter  thai  lessees  under  them  would  become 
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BettlsiB  upon  the  land  and  inhabitants  of  the  town,  and  thereby 
facilitate  the  settlement  of  the  town  and  make  the  gcaat  more 
available.  This  exemption  from  State  taxes  is  Talnable  to  the 
grantees  in  the  charter,  because  it  is  valuable  to  the  inhabitants  of 
the  town  who  may  hold  under  them.  The  exemption  of  the  landa 
from  State  taxes  would  tend  to  induce  people  to  take  leases  under 
the  grantees  in  the  charter,  and  to  become  inhabitants  of  the  town^ 
the  two  things  which  the  grantees  in  the  charter  would  desire. 
But  no  such  benefit  would  arise  or  have  been  expected  from  an 
exemption  of  the  land  from  town  taxes.  The  charter  contained  a 
provision  that  the  territory  granted  "be  and  hereby  is  incorpo- 
rated into  a  township  by  the  name  of  Wheelock,"  and  declared 
the  inhabitants  thereof  entitled  to  all  the  privileges  and  immuni- 
ties that  the  inhabitants  of  other  settled  towns  exercise  and  enjoy. 
This  necessarily  imposed  upon  such  inhabitants  all  the  duties,  ob- 
ligations, and  burdens  which,  by  the  constitution  and  laws  of  the^ 
State,  were  or  should  be  cast  upon  other  towns.  The  necessary 
means  for  discharging  these  duties  must  be  raised  by  taxes  upon^ 
the  persons  and  taxable  property  of  the  inhabitants.  The  aggre- 
gate expense  for  this  purpose  to  be  borne  by  the  inhabitants  is  not 
lessened  oy  exempting  the  land  from  town  taxes  ;  it  only  throw» 
the  more  upon  the  persons  and  personal  property  of  the  inhabitants,, 
the  great  mass  of  whom  must  necessarily  have  been  expected  to 
be  owners  or  holders,  under  leases  from  the  grantees  in  the  cluoy 
ter,  of  most  of  the  lands  in  the  town.  It  is  difficult  to  see  how 
the  perpetual  exemption  of  the  land  and  tenements  from  town 
taxes,  claimed  by  the  plaintiff,  could  have  been  regarded  as  an 
immunity  beneficial  to  the  inhabitants  of  the  town  holding  under 
the  grantees  in  the  charter,  to  any  desirable  extent.  Such  exemp- 
tion from  town  taxes  in  a  grant  of  a  lot,  or  a  small  portion  of  the 
town,  would  be  beneficial  to  the  grantee  ;  but  it  is  different  when 
the  exemption  applies  to  the  lands  and  tenements  of  the  entire 
township,  thus  depriving  the  inhabitants  of  the  entire  power  of 
taxation  of  the  lands  as  a  means  of  discharging  their  municipal 
obligatioixS  as  a  town,  and  casting  it  on  their  persons  and  personnl 
property.  It  is  not  reasonable  to  suppose  that  such  an  anomalous 
municipality  was  intended  to  be  created  by  the  charter. 

In  the  case  of  The  Providence  Bank  v.  Billiyigs  S  Putnam,  4 
Pet.  514,  Marshall,  Ch.  J.,  in  reference  to  the  relinquishment  by 
the  State  of  the  ri^ht  of    taxation  as  to    certain  property,  says  t 
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^'It  would  seem  that  the  xetinquiehment  of  such  a  power  is  never 
to  be  assumed.  We  will  not  say  that  a  State  may  not  relinquish 
it ;  that  a  consideration  sufficiently  valuable  to  induce  a  partial 
lelease  of  it  may  not  exist;  but,  as  the  whole  community  is  inter- 
ested in  retaining  it  undiminished,  that  community  has  a  right  to 
insist  that  its  abandonment  ought  not  to  be  presumed  in  a  case  in 
"which  the  deliberate  purpose  of  the  State  to  abandon  it  does  not 
appear."  It  is  a  rule,  that  public  grants,  especially  where  some 
special  privilege  is  granted  or  claimed,  be  construed  beneficially  in 
favor  of  the  public,  and  strictly  against  the  grantee ;  and  where 
susceptible  of  two  interpretations,  one  more  extensive  and  the  other 
more  restricted,  that  most  favorable  to  the  public  is  adopted.  This 
is  the  general  rule  both  in  England  and  in  this  country;  although 
it  has  often  been  unsuccessfully  claimed  in  argument;  as  in  diaries 
Eiver  Bridge  y.  Warren  Bridge  et  ah,  11  Pet.  420,  that  this 'rule 
ought  not  to  apply  in  this  country,  because  here,  public  grants  are 
made  by  the  people  through  their  representatives. 

The  conclusion  is,  we  hold  that  the  term  "public  taxes  "  was 
used  in  the  charter  in  reference  to  taxes  pertaining  to  the  public 
revenue,  as  contradistinguished  from  local  municipal  taxes,  such  as 
town,  parish,  district,  and  village  taxes,  assessed  upon,  and  to  be 
expended  for  the  use  and  immediate  benefit  of,  the  particular 
municipality.  This  construction  satisfies  the  language  and  accom- 
plishes the  purpose  of  the  exem))tion,  and  is  in  harmony  with  the 
rale  of  interpretation  applicable  to  the  case.  Other  important 
questions  have  been  discussed  in  the  case,  but,  sis  the  decision  oi 
this  question  in  favor  of  the  defendants  is  decisive  of  the  case, 
there  is  no  necessity  of  deciding  the  other  questions  niised. 

Judicment  of  the  county  court  for  the  defendants  is  affirmed. 

Judgmenl  cffifmA 
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Btparian  righti'^aeeen  to  navigable  ifrMMM. 


A.  rtpftriAB  owMTof  land  boanded  by  navigable  water  has  a  right  of  aieeeM  !• 
•aeh  navigable  water,  of  which  he  cannot  be  lawfully  deprived ;  mad  maif 
one  doing  any  thing  in  front  of  the  land  of  each  a  riparian  proprietor,  whioh 
makee  it  leee  aoceflsible,  is  liable  in  damages  therefor. 

AcTiOK  of  the  case  against  Joseph  G.  Peckham,  city  treasurer, 
to  recover  damages  of  the  city  of  Providence,  for  injuries  cansed 
by  filling  np  the  dock  of  the  plaintiff.  The  case  was  first  tried  at 
the  March  term^  1868,  of  the  Supreme  Court  for  this  county,  and 
after  a  verdict  rendered  in  favor  of  the  plaintiff  a  new  trial  was 
granted  at  the  March  term,  1870,  of  the  Supreme  Court  for  this 
county  (see  report  of  the  case,  9  R.  I.  455),  and  the  case  was  again 
tried  at  the  October  term,  1870,  of  said  court  for  this  county, 
before  Mr.  Justice  Pottbb  and  a  jury,  when«  after  a  verdict  in  &voi 
of  the  plaintiff  for  $9,000,  the  defendants  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  against  the  evidence  and  the  weight 
thereof,  and  for  alleged  errors  on  the  part  of  the  judge  presiding 
at  the  tiial  in  his  instructions  to  the  jury,  which  are  sufficiently 
state  tf  in  the  opinion  of  the  court 
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Payne  (t  Parkhurat,  for  defendant,  in  support  of  the  motion, 
contended  that  the  verdict  was  against  the  eyidenoe>  and  also,  1. 
That  the  plaintiff  had  no  right  of  action  against  the  city  for  con- 
structing and  maintaining  the  sewer  described,  upon  the  land  to 
which  the  plaintiff  had  no  title,  or  for  filling  up  a  dock  in  which 
the  plaintiff  had  no  interest  other  than  that  of  every  one  of  the 
public.  Parian  v.  Holland,  19  Johns.  92;  Radcliffe,  Exr.  v.  Mayor 
of  Brooklyn,  4  N.  Y.  195;  CaUender  v.  Marsh,  1  Pick.  418;  Mil- 
lard y.  Cambridge,  3  Allen,  574;  McLauchlin  y.  Charlotte  £  South 
Car.  R.  R.  Co.,  6  Rich.  683,  and  cases  cited;  Clark  v.  Peckham, 
City  Treojnirer,  9  R  I.  455;  Ricliardson  v.  Boston,  19  How.  263  ; 
S.  C,  24  id.  188;  Boston  v.  Lecraw,  17  id.  426.  2.  That  the  plain- 
tiff could  not,  under  his  writ  and  declaration,  recover  for  special 
damages  sustained  by  a  public  nuisance. 

Eames  £  James  Tillingliast,  for  plaintiff,  contra,  contended  that 
the  verdict  was  not  against  the  evidence,  and  also,  1.  That  the 
plaintiff  could  maintain  this  action  although  ho  showed  no  title  to 
Dorrance  street  or  Dorranco  street  dock.  Clark  v.  Peckkani,  City 
Treasurer,.  9  R.  I.  455;  Richardsofi  v.  Boston,  19  How.  2G3.  2. 
That  the  plaintiff  could  recover  his  special  and  peculiar,  damages, 
although  occasioned  by  what  was  in  itself  also  a  public  nuisance. 
Sedg.  on  Dam.  pp.  29  and  156  ;  Clark  v,  Peckham,  City  Treasurer, 
supra ;  Paterson  &  Newark  R,  R.  Co.  v.  Stevens,  34  N,  J.  532 ; 
S.  C,  3  Am.  Rep.  269  ;  Stetson  v.  Faxofi,  19  Pick.  147.  3.  That 
the  plaintiff  could  recover  although  he  showed  no  title  to  the  land 
lying  at  the  head  of  the  dock.  At  least  as  against  everybody  but 
the  owner  of  the  fee  of  the  land  at  its  head,  the  plaintiff  hud  the 
right  to  have  this  dock  kept  open  and  unmolested  for  the  use  of 
his  wharf.  Clark  v.  Peckham^  City  Treasurer,  supra  ;  Simmons  v. 
Mumford,  2  R  I.  172  ;  Marblehead  v.  County  Commissioners,  5 
Gray,  451;  Ricliardson  y.  Boston,  supra. 

Potter,  J.  In  this  case  the  plaintiff  was  owner  or  occupant  of 
two  wharves,  claiming  title  under  the  Dorrance  Street  Association, 
which  had  formerly  filled  in  a  large  tract  of  land.  There  was  a 
dock  between  these  two  wharves.  The  land  at  the  head  of  this 
dock  was  claimed  to  be  a  part  of  the  land  filled  in  by  the  associa- 
tion. On  the  part  of  the  city  it  was  claimed  that  the  piece  at  the 
head  of  the  dock  (where  the  sewer  emptied  into  the  river)  had 
become  a  highway  by  the  filling  in  or  by  dedication. 
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If  Dorrance  street  formerly  extended  to  the  water,  then,  tm  &e 
proprietors  filled  in,  the  street  would  be  continued  to  the  new  made 
water  Una  But  the  city  asserted  no  claim  to  the  fee  of  the  land  so 
made.  Whether  it  is  still  in  the  Dorrance  Street  Association,  or 
whether  the  deeds  of  the  lots  sold  extended  to  the  center  of  the 
highway,  is  of  no  consequence  in  the  present  case. 

The  owners  of  the  plaintiff's  wharf  had,  in  the  assertion  of  theii 
admitted  rights,  built  out  to  the  harbor  line,  one  effect  of  the  act 
establishing  a  harbor  line  being  that  they  might  wharf  out  to  it 
without  being  liable  to  indictment  for  a  nuisance  or  injuiy  to  nayi- 
gation.  Any  other  effects  of  such  an  act  it  is  not  now  necessary  to 
consider. 

The  plaintiff  claimed  that  the  city  had,  by  means  of  the  Dorrance 
stieet  sewer  emptying  in  at  the  head  of  the  dock,  discharged  a  great 
quantity  of  mud,  etc. ,  into  this  dock,  by  which  it  was  partially  filled, 
and  he  was  injured  thereby;  but  no  one  claiming  any  right  had  ever 
filled  any  of  the  space  between  these  wharves,  unless  this  filling  out 
now  t*omplained  of  was  so  done. 

This  case  has  been  once  before  heard  before  this  court  upon  other 
points,  and  a  new  trial  granted. 

A  new  trial  was  had,  and  the  counsel  for  the  city  requested  the 
court  to  charge  that,  as  the  owner  of  the  bank  at  the  head  of  the 
dock  has  a  right  to  fill  out,  and  as  the  plaintiff  is  not  the  owner, 
he  cannot  maintain  an  action  whoever  else  may  fill  out,  as  he,  tlie 
plaintiff,  has  no  absolute  right  to  have  it  kept  open.  If  filled  up 
at  all,  no  one  can  object  but  the  riparian  owner,  and  no  one  but 
the  riparian  owner  can  be  damaged  by  the  filling. 

But  the  court  charged  the  jury,  that  unless  the  city  claimtd  the 
fee  of  the  bank  at  the  head  of  the  dock  where  the  sewer  emptied, 
or  claimed  under  the  person  who  held  the  fee,  they  would  have  no 
right  to  fill  it. 

And  the  counsel  for  the  city  further  requested  the  court  to  charge, 
that  under  the  plaintiff's  writ  and  declaration  he  could  not  recover 
for  special  damages  sustained  by  a  public  nuisance. 

Bu..  .he  court  charged  that  if  the  city  by  this  sewer  filled  up  any 
portion  of  the  harbor  to  the  injury  of  navigation,  that  was  aa 
indictable  offense;  but  if  the  filling  had  caused  any  particular  injury 
to  tlie  plaintiff,  he  could  recover. 

That,  while  tl^e  shore  itself,  and  the  space  between  high  and  low* 
water  mark  is  public  for  passage,  the  riparian  owner  haa  a  ri^t  of 
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access  to  the  great  highway  of  nations^  of  which  he  cannot  be 
deprived,  is  recognized  by  a  great  number  of  cases.  Clement  ▼. 
Burns,  43  N.  H.  609,  617,  619;  Bowmanh  Devisees  and  Burnley  v. 
Wathen  et  al,  2  McLean,  376;  Lessee  of  Blanchard  v.  Porter  Col- 
Ufis  et  «/.,  11  Ohio,  138;  Crawford  v.  Village  of  Delawarey  7  Ohio 
St.  459;  Blundell  v.  Catterall,  5  B.  &  A.  287,  294,  304,  309; 
Somerset  v.  Fogwelly  5  id.  883;  Martin  «t  al,  v.  Waddell,  16  Pet. 
*iG7.  And  this  riparian  right  of  access  is  valuable  —  is  property, 
and  can  only  be  taken  on  compensation.  Yates  r.  Milwaukee,  10 
Wall.  497,  504. 

So  far  as  concerns  the  front  of  his  land,  the  riparian  owner  has 
the  undoubted  right  of  access  to  it;  and  no  one  could  do  any 
thing  in  front  of  his  land  to  make  it  less  accessible,  without  being 
liable  for  damages.  Richardson  t.  Boston,  24  How.  (U.  S.)  188; 
Harrison  y.  Sterret,  4  Har.  &  McH.  540.  But  wherever  the  tide- 
water Hows,  and  so  long  as  it  flows,  it  is  a  portion  of  the  great 
highway. 

So  long  as  the  dock  is  not  filled  by  the  owner  of  the  bank  it  is 
subject  to  the  jus  publicum  of  being  used  for  passage  by  the  whole 
public.  Even  if  the  rij>arian  owner  fills  out  his  whole  front,  so 
Ion  or  as  the  adjoining  owner  does  not  wharf  out,  he  has  a  right  of 
siccess  to  the  sides  of  his  wliarf ;  he  has  indeed  no  exclusive  right  to 
the  use  of  the  water  opposite  the  adjoining  land;  he  has  it  in  com- 
moti  with  the  world;  but  it  is  enough  that  he  has  it;  to  him  it 
is  of  especial  value  as  giving  him  additional  facility  of  access  to  his 
wharf. 

In  the  case  of  a  highway  on  land,  there  may  be  an  obstruction 
of  the  right  of  the  public  for  which  the  remedy  would  be  by  indict- 
ment; but  if  that  obstruction  was  of  such  a  nature  and  so  placed  as 
to  prevent  the  access  of  any  ])roprietor  to  his  own  land,  tiien  that 
would  be  a  special  damage  to  him,  for  which  he  might  sua 

So  in  the  case  of  the  highway  on  tide-water.  It  is  admitted  that 
the  adjoining  owner  has  the  light  to  wharf  out,  but  no  one  else  has 
a  right  to  prevent  the  plaintiff's  access  to  the  sides  of  his  wharf; 
and  as  the  city  does  not  claim  the  fee  of  the  bank  at  the  head  of 
the  dock  where  the  sewer  empties,  and  does  not  claim  to  have  acted 
under  the  owner  of  the  fee,  we  think  there  is  no  justification  for 
the  act  complained  of;  and  that,  although  it  might  be  a  public  nui- 
sance to  navigation,  the  plaintiff  is  entitled  to  claim  for  any  special 

damage. 

Motion  for  new  trial  denied^  and  judgment  on  the  verdict. 

Vol.  XrV.  —  83 
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Water-€aurie — poUution  tf, 

Brerj  owner  of  land  tliroogh  which  water  flowa  is  entitled  to  leceiTO  tha 
water  ancorrupted  in  quality  from  riparian  proprietors  aboTe  him,  and  a 
oonrt  of  equity  will  iasue  an  injunction  to  prevent  such  corruption,  upon 
aatisfactorj  proof  thereof. 

Bill  in  equity,  brought  by  the  complainants,  a  corporation 
situated  npon  a  running  stream,  the  Woonasquatucket  river, 
engaged  in  the  business  of  dyeing,  bleaching,  and  printing  cotton 
cloth,  and  the  general  business  known  as  calico  printing,  against 
the  respondents,  a  corporation  situated  higher  upon  the  same 
stream,  engaged  in  the  business  of  manufacturing,  dyeing,  color- 
ing, and  producing  goods  made  partly  of  wool,  known  as  worsted 
goods. 

The  bill  alleged  that  the  respondents  emptied  and  discharged 
their  refuse  dye  stuffs  into  the  stream,  and  by  so  doing  injured  its 
water  and  rendered  it  unfit  for  use  by  the  complainants  for  dyeing, 
bleaching,  and  calico  printing  at  the  place  where  it  was  taken  from 
the  river  for  use  by  them,  and  prayed  for  perpetual  injunction 
enjoining  the  respondents  from  so  emptying  and  discharging  their 
refuse  dye  stuffs. 

The  answer  admitted  that  the  respondents  emptied  their  refuse 
dye  stuffs  into  the  river  when  necessary,  and  as  required  in  the 
prosecution  of  their  business,  but  denied  that  by  so  doing  they 
perceptibly  or  appreciably  injured  its  water,  or  rendered  it  unfit 
for  the  purposes  for  which  it  was  used  by  the  complainants,  and 
also  claimed  that  as  riparian  proprietors  they  had  a  lawful  right  so 
to  do. 

It  appeared  in  evidence  that  the  complainants  took  their  water 
from  the  river  through  a  conduit,  the  entrance  to  which  was  sitaated 
2,875  fcot  below  the  drain  of  the  respondents'  works,  and  that  the 
distimci'  between  the  entrance  to  said  conduit  and  the  works  of  the 
complainants*  was  2,070  feet,  making  the  distance  between  tlie 
pliK.'O  on  tlu'  Wocmasqna tucket  river,  where  the  respondents  empty 
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their  refuse  drugs  and  dyes,  and  the  place  where  the  water  of  said 
river  is  taken  into  the  complainants'  works  for  use,  4,945  feet,  or 
nearly  one  mile. 

Much  evidence  was  taken  byboth  parties,  which  is  stated  as  fully 
as  is  necessary  to  an  understanding  of  the  points  of  law  decided,  in 
the  opinion  of  the  court. 

Caleb  Cushingy  Hart  &  ParsoiiSy  for  complainants,  contended^ 
T.  That  under  the  rules  which  govern  courts  of  equity  in  the  exer- 
cise of  their  general  jurisdiction  in  cases  of  like  character  with  this, 
the  complainants,  if  the  allegations  of  their  bill  were  sustained  by 
their  proofs,  were  entitled  to  the  relief  prayed  for,  namely,  an  abso- 
lute and  i)crpetual  injunction  against  the  respondents,  citing  2 
Story's  Eq.  Juris.,  §§  925-927,  notes  (8th  ed.),  and  cases  cited  ; 
Sutcliffe  V.  Isaacs,  1  Pars.  Sel.  Eq.  Cas.  496  et  seq.  ;  Wood  v.  Sut- 
cliff e,  8  Eng.  L.  &  E.  217  e/  seq, ;  Croasley  v.  Lightowler,  Law  Rep., 
3  Eq.  291;  S.  C,  Law  Rep.,  2  Ch.  478;  Angell  on  Water-courses  (0th 
ed.),  228  et  seq,,  notes,  and  cases  cited  ;  Ooldsmid  v.  T?ie  Tunbridge 
Wells  Improvement  CummissionerSy  Law  Rep.,  1  Ch.  354  ;  Holsman 
V.  Boilhig  Spring  Bleaching  Co.y  14  N.  J.  Eq.  338  et  seq.,  and  cases 
cited. 

II.  That  the  evidence  introduced  by  the  respondents  to  show 
that  there  were  other  manufacturing  establishments  on  the  Woon- 
asquatucket  river,  the  refuse  matter  from  which  was  poured  into 
it,  thereby  aiding  in  the  pollution  of  the  stream,  could  not  avail 
the  respondents,  because  a  wrong-doer  cannot  defend  his  own  share 
in  a  wrong  by  showing  that  another  is  equally  guilty  with  him, 
citing  Wood  v.  Sutcliffe,  Orossley  v.  Lightowler,  and  Angell  on 
Water-courses,  240,  supra  ;  also  St  Helen's  Smelting  Co,  v.  Tipping, 
11  H.  L.  Cas.  642. 

III.  That  the  averment  in  the  answer  that  the  respondents  were 
riparian  proprietors  was  no  defense  to  the  allegations  of  the  bill, 
and  could  not  avail  the  respondents  as  a  justification  of  their  pollu- 
tion of  the  river,  or  as  the  basis  of  any  right  to  do  the  acts  admit- 
tedly done  by  them  and  complained  of  in  the  bill,  citing  Bordweli 
V.  Ames,  23  Pick.  333  ;  Snow  v.  Parsons,  28  Vt  459,  and  Angell 
on  Water-courses  (6th  ed.),  233,  234,  and  cases  cited. 

R.  W,  Oreene,  Payne  &  Tohey,  for  respondents,  contended,  I 
That  the  complainants  were  not  perceptibly  or  appreciably  injured 
by  the  introduction  by  the  respondents  of  their  refuse  drugs  and 
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Aje  Btnffs  into-  tke  Woanaaqfuatoeket  riTer,  in  the  nuBtner  m  whiah 
it  was  ifone  by  tkeoL 

II.  That  the  respondents  had  a  lawful  right  to  empty  theii 
refuse  drugs  and  dye  stufis  into  tlie  WooBwqpwtaaket  river  in  flie 
nunuier  in  which  it  waa  done  by  them,  eiting  Snoto  y.  Parmms,  S8 
Vt.  459 ;  Jacobs  v.  ^Uardf,  42  id.  303 ;  and  Angell  on  Water- 
courses,  §  140,  d,  and  cases  cited,  pp.  240,  243  (6th  ed.),  and; 

in.  That  even  if  tiie  last  foregoing  points  be  ruled  against  fiia 
respondents,  still  where  the  injury,  as  in  this  case,  if  any  ezisted^ 
was  slight,  and  could  be  remedied  or  be  compensated  in  damages, 
an  injunction  ought  not  to  issue,  more  especially  when  the  issuing 
of  the  same  would  work  great  injury  to  the  respondents. 

They  represented  that  the  manufacturing  establishment  of  the 
respondents  was  a  Tery  large  one,  the  amount  of  investments  in 
mills,  machinery,  houses,  etc.,  at  their  works  being  about  $1,500,000, 
the  aumber  of  persons  employed  about  800,  and  the  amount  of  the 
annual  product  about  11,500,000 ;  and  that  the  efFect  of  granting 
an  injunction  such  as  now  sought  by  the  complainants  would  be  to 
stop  the  works  of  the  respondents,  as  they  had  no  other  means  of 
getting  rid  of  their  refuse  dyes  than  by  discharging  them  into  the 
Woonasquatucket  river,  and  contended  that  under  these  dicum- 
stances  it  was  the  settled  law  that  an  injunction  should  not  issue, 
but  the  complainants  be  left  to  pursue  their  remedy  at  law  if  they 
had  suffered  any  injury,  citing  Wood  v.  Sutcliffe^  2  Sim.  (N.  S.)  167; 
Sparhmok  y.  Ifnian  Passenger  Railway  Oo.,  54  P^nn.  St.  401 ; 
Dunning  v.  Aurora,  40  HI.  481 ;  Theiout  v.  Canovoy  11  Fla.  14S, 
172,  and  cases  cited ;  Zdbrishie  v.  Jersey  Oiiy  di  Bergen  R.  JZ.  Co., 
2  Beas.  314;  Attemey- General  v.  Oee,  Law  Sep.,  10  Bq.  181; 
Story's  Eq.  Juris.,  §  925 ;  Adams'  Eq.  s.  p.  211,  and  notes  **  p  "  and 
'^  q,"  and  cases  cited  ;  Angell  on  Water-courses,  ohaji.  iv,  §  140  d, 
and  cases  cited. 

PoTTEB,  J.  In  this  case  the  compMnaEnts  allege  that  they  an 
riparian  proprietors  on  tiie  banks  of  the  Woonasquatucket  nver, 
and  that  they  and  their  predecessors  in  title  have  owned  and  main* 
tained  certain  mills  upon  the  banks  of  said  river  since  1838,  used 
by  them  for  bleaching,  dyeing,  and  calico  printing,  and  that  until 
polluted  by  the  respondents  the  waters  of  said  river  were  pnxe  and 
well  adapted  for  said  purposes;  that  (A.  D.  1851)  the  respondent 
corporation  erected  a  mill  upon  the  banks  of  said  river,  above  the 
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oomplainants'  mills;  that  (1863)  they  enlarged  their  esiablishment, 
and  have,  since  that  went  into  operation  (1865)^  emptied  into  said 
river  the  refuse  of  said  mill  —  dye  stuffs,  oily  and  fatty  substances  — 
by  w.hich  the  waters  of  the  river  have  been  jjollxrted  and  rendered 
unfit  for  use  by  the  complainants  in  their  said  basincss;  their  clear- 
ness and  purity  destroyed;  their  use  for  ordinary  purposes  of  wash- 
ing and  drinking,  and  for  cattle,  prevented;  and  the  watei*  in  low 
stages  rendered  offensive  to  smell  and  injurious  to  health,  by  which 
the.  complainants  have  been  greatly  injured,  and  obliged,  at  some 
times,  wholly  to  abandon  some  branches  of  their  business.  And 
they  pray  for  a  perpetual  injunction. 

In  the  trial  of  the  cause  a  great  deal  of  evidence  has  been  taken, 
relative  to  the  alleged  pollution  and  the  causes  of  it,  and  its  effects 
upon  the  business  of  the  complainants,  and  specimens  of  the  water 
taken  at  various  times  and  places  have  been  analyzed  by  chemists 
and  exhibited  to  the  court. 

The  respondents  admitted  that  the  water  of  the  river,  "when 
free  from  foreign  substances,  was  as  pure  as  the  water  of  rivers  in 
this  region  usually  is,"  and  that  they  had,  when  necessary,  bal  not 
continually,  emptied  their  refuse  dye  stuffs  into  the  river;  but 
deniel  that  they  had  appreciably  injured  the  water  or  rendered  it 
unfit  for  the  complainants'  use,  or  that  the  complainants  had  been 
materially  injured  by  it;  and  also  claimed  that  as  riparian  propri* 
etors  they  had  a  lawful  right  to  use  it  as  they  had  done,   • 

The  respondents  also  claimed,  and  introduced  evidence  to  show^ 
that  the  refuse  from  certain  stables,  drains,  privies  and  tanneries 
have  been  emptied  into  the  river  between  the  mills  of  the  complain- 
ants and  respondents,  and  that  the  amount  of  refuse  discharged 
into  the  river  by  the  respondents  was  very  small  compared  with 
the  volume  of  the  stream;  and  they  claim  that  the  evidence  of  the 
experts  shows  that  the  constant  tendency  of  such  a  stream  in  rtin- 
ning  the  distance  of  a  mile  between  the  mills  would  be  to  purify 
itself  by  sediment  and  by  chemical  change  in  the  character  of  the 
matter  discharged  into  it.  And  a  great  deal  of  evidence  has  been 
put  in  as  to  the  comparative  fairness  of  the  various  experiments. 

It  is  also  claimed  by  the  respondents  that  the  imperfections  in 
the  goods  manufactured  by  the  complainants  may  have  arisen  from 
other  causes;  that  their  goods  have  sold  well,  and  that  they  might 
have  protected  themselves  from  all  injury  by  a  properly  constructed 
filter. 
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The  complainants  urge  that,  by  the  pollution  of  the  water,  the; 
have  lieen  compelled  to  abandon  the  manufacture  of  the  sort  of 
goods  tlicy  formerly  made,  and  to  make  goods  showing  very  little 
white;  that  if  their  goods  have  sold  well,  it  has  cost  more  to  make 
them ;  ^  lat  the  alleged  impurities  are  not  found  above  the  respondeuis* 
mills,  and  that^although  all  the  other  alleged  sources  of  impurity^ 
except  the  stables,  were  there  before  1865,  there  was  no  complaint 
before  the  respondents  erected  their  lai*ge  mill  (no  woollen  goods 
having  been  made  at  the  respondents'  mill  from  1856  to  1864,  and 
Taft  &  Weeden's  mill  having  never  since  1866  emptied  into  the 
stream  any  dye-stuffs  or  the  contents  of  wool  washing),  and  that 
while,  in  the  spring,  the  proportion  of  impurity  is  of  course  less, 
compared  with  the  whole  volume  of  wat<}r,  the  water  in  its  lowest 
stages  is  very  impure  and  very  offensive. 

The  respondents  do  not  in  fact  deny  that  they  have  thrown  nox- 
ious substances  into  the  stream,  but  they  have  taken  considerable 
evidence  to  endeavor  to  show  that  others  as  well  as  themselves  have 
polluted  the  water,  and  that  the  complainants  have  not  been  mate- 
rially damaged  thereby. 

We  do  not  propose  to  recapitulate  the  evidence.  One  general 
remark  applies  to  it,  that  while  the  com])lainants'  evidence  posi- 
tively shows  the  pollution  of  the  water,  and  that  the  respondents 
have  been  the  cause  of  at  least  a  considerable  proportion  of  thia 
pollution,  the  evidence  on  the  part  of  the  respondents  is  of  a  nega- 
tire  character,  going  to  show  that  the  water  is  at  times  purer  than 
at  others. 

If  the  respondents  have  polluted  the  water,  it  is  no  excuse  for 
them  that  others  also  have  polluted  it. 

And  it  is  no  defense  to  say  that  the  complainants  could  have  fil- 
tered the  water  at  no  great  expense.  The  complainants  are  under 
no  obligation  to  do  this,  and  the  respondents  have  no  right  to  put 
them  to  the  expense  of  doing  it. 

The  principles  of  law  which  govern  the  case  are  well  settled. 
Riparian  proprietors,  mill  owners  or  others,  have  no  right  to  ren* 
der  the  water  of  a  stream  unwholesome  or  offensive.  Angell 
on  Water-courses  (6th  ed.),  p.  233,  §  136. 

He  has  a  right  to  the  reasonable  use  of  the  water  for  his  own 
purposes,  but  he  must  not  do  any  thing  unnecessarily  to  abridge 
the  use  of  it  to  those  below  him. 

The  general  doctrine  is  well  stated  in  the  opinion  of  Chancellot 
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Obeene,  of  New  Jersey,  in  the  case  of  Holsman  y.  Boiling  Spring 
Bleaching  Co.,  14  N.  J.  Eq.  335,  338,  342. 

That  was  a  suit  to  restrain  defendants  from  polluting  the  water 
by  emptying  into  it  the  refuse  of  the  bleaching  works.  In  that 
i*tt8e  the  defendants  claimed  that  they  had  exercised  the  right  for 
hweuty  years,  and  also  alleged  that  they  had  erected  a  filter  for  the 
purpose  of  eliminating  from  the  water  all  injurious  substances. 

The  chancellor  examines  the  points  made  at  length.  '^  Every 
owner  of  land  through  which  a  stream  of  water  flows  is  entitled 
to  the  use  and  enjoyment  of  the  water^  and  to  have  the  same  flow 
in  its  accustomed  and  natural  course^  without  obstruction^  diver- 
sion, or  corruption.  The  right  extends  4o  the  quality  as  well  as 
to  the  quantity  of  the  water.''  And  he  quotes  Chancellor  Kent  : 
''  The  right  of  the  riparian  proprietor  to  the  use  and  enjoyment  of 
a  stream  of  water  in  its  natural  state  is  as  sacred  as  the  right  to 
the  soil  itself." 

In  that  case,  the  complainants  had  served  a  notice  on  the  defend- 
ants  at  the  time  of  building  their  (defendants')  mill,  cautioning 
them  against  injuring  the  water  ;  and  the  charter  of  the  defendant 
corporation  contained  a  provision  that  they  should  not  injure  the 
water  for  domestic  purposes.  '  But  the  court  did  not  consider  these 
(acts  as  afFecting  the  legal  rights  of  the  parties. 

There  is  no  doubt  of  the  power  of  the  court  to  issue  the  in< 

junction  prayed  for,  and  we  think  a  proper  case  is  made  out  foi 

doing  it 

Decree  for  perpetual  injunction* 
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Bailment  —  negligence  of  bailee, 

naintUCB  stored  oerUin  carriages  in  defendants'  barn  and  paid  storage.  Tht 
carriages  were  injared  by  the  falling  in  of  the  roof  of  the  bam  overloaded 
with  snow.  Held,  that  defendants  were  boand  to  famish  a  building  which 
was  reasonabl J  safe  for  such  storage,  and  were  liable  if  it  proved  to  be  un- 
safe, anless  the  defect  was  one  which  thej  did  not  know  of,  and  ooald  not 
have  discovered  bj  the  use  of  ordinary  care. 
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Action  of  the  case  to  recover  damages  for  the  alleged  negligent 
Btoring  by  the  defendants  of  the  plaintiffs'  carriages  in  an  unsafe 
bailding.  At  the  trial  of  the  case  at  the  October  term,  1871,  of 
the  Supreme  Court  for  this  county,  before  Mr.  Justice  Pottbb  and 
to  jury,  it  appeared  that  the  defendants  took  for  storage  the  carri- 
ages of  the  plaintiffs  at  an  agreed  price,  which  was  paid  by  the 
plaintiffs,  and  that  they  were  crushed  by  the  roof  foiling  upon 
them,  the  fall  being  occasioned  by  the  weight  of  the  snow  allowed 
to  collect  thereon.  A  verdict  having  been  rendered  in  favor  of  the 
defendants,  the  plaintiffs  moved  for  a  new  trial  on  exceptions  taken 
to  the  rulings  of  the  judge  presiding  at  the  trial,  which  are  fnllv 
stated  in  the  opinion  of  tbe  court. 

B.  N.  £  S.  S.  LapTulm,  for  plaintiffs,  in  snpport  of  the  motion, 
cited  Redf .  on  Carriers  and  Bailments,  549,  §  690,  555,  and  556 ; 
Geddes  <&  wife  v.  Metropolitan  R.  R,  Co,,  103  Mass.  895  ;  FrandB 
Y.  Cockrai,  L.  R,  5  Q.  B.  601. 

Miner,  for  defendants,  contra,  cited  2  Kenfs  Oom.  666,  and 
Bdaon  v.  Weston,  7  Conn.  278. 

Brayton,  C.  J.  This  action  was  brought  by  the  plaintifh  to 
recover  of  the  defendants  damages  done  to  the  plaintiffs'  carriages, 
stored  in  the  barn  of  the  defendants,  by  the  falling  in  of  the  roof 
overloaded  with  snow. 

On  the  trial  it  appeared  that  the  defendants  had  received  the 
price  for  storage.  What  the  facts  were  in  other  respects,  or  what 
other  evidence  was  offered,  does  not  appear. 

But  the  case  was  submitted  to  the  jury;  the  judge,  before  whom 
the  trial  was  had,  was  requested  to  charge  the  jury,  that,  if  the 
bam  was  not  reasonably  fit  and  safe  for  the  purpose  of  storage,  the 
defendants  were  liable,  which  instruction  the  judge  refused  to 
give. 

From  the  facts  which  are  disclosed,  that  the  goods  were  stored 
in  the  defendants'  building  and  storage  paid  by  the  plaintiffs,  the 
relation  of  the  parties  was  that  the  defendant  was  a  depositary  for 
hire  of  the  plaintiffs'  goods,  and  from  that  relation  arose  a  duty 
on  the  part  of  the  defendants  to  keep  them  with  reasonable  care, 
10  that  they  should  not  be  lost  or  injured  for  want  of  such  care  as 
prudent  men  usually  bestow  upon  their  own  goods.     This  is  ap» 
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pUcaUe  to  every  saoh  bailee^  of  which  chuss  are  warehousemen, 
wharfingers^  etc.  If  they  use  that  degree  of  oare,  they  are  not 
liable  farther. 

The  rale  which  the  jadge  was  requested  to  give  the  jary  woold 
make  every  warehouseman,  or  otiier  snch  bailee,  an  insurer  mgainst 
loss  for  any  defect  in  the  building  in  which  the  goods  were 
depoiited,  whether  attributable  to  the  negligence  of  the  defendant, 
or  whether  discoverable  by  any  ordinary  care,  and  even  for  defects 
not  discoverable  by  any  amount  of  care.  It  ignores  the  idea  of  ordi- 
nary care.  The  judge  could  not  give  the  jury  any  such  rale.  It 
is  supported  by  no  authority.  The  case  read  at  length  before  us, 
and  npon  which  reliance  was  made  to  warrant  a  new  trial  in  this 
case,  holds  to  no  farther  liability  in  case  the  building  was  not 
reasonably  safe,  than  for  defects  which  could  have  been  discovered 
by  ordinary  care,  and  not  latent  defects  which  could  not  be  ascer- 
tained with  the  exercise  of  saoh  care.  In  the  case  of  Francis  v. 
Cockrell,  L.  B.,  5  Q.  B.  501,  a  building  was  erected  by  the  defend- 
ant, by  contract  with  another  person,  for  viewing  a  public  exhibi- 
tion, a  steeple  chase.  The  plaintiff  was  admitted  to  a  seat  there 
on  payment  of  5s.  It  was  in  fact  improperly  and  insecurely  bailu 
The  defect,  however,  was  unknown  in  fact  by  defendant,  becaase 
he  did  not  see  the  work  in  its  progress  and  ascertain  if  his  servants 
did  their  duty.  It  was  held  that,  as  it  was  built  for  that  particular 
purpose  and  let  for  that  purpose,  there  was  an  implied  agreement 
that  it  was  reasonably  safe  and  proper  for  the  use. 

But  this  implied  contract  did  not  extend  to  defects  that  were  un- 
seen, unknown,  and  undiscoverable  by  the  exercise  of  reasonable 
skill  and  care,  by  ordinary  and  reasonable  means  of  inquiry  and 
examination — to  defects  not  existing  by  the  defendants'  negli- 
gence. Kelly,  C.  B.,  and  Martin,  B.,  agreed  in  this  view,  and  said 
it  was  the  duty  of  a  person  so  holding  out  a  building  of  this  sort 
to  have  it  fit  and  proper  for  the  safe  reception. '  Keating,  J.,  pre- 
ferred to  state  the  defendant's  liability  or  his  undertaking  to  be 
that  due  care,  that  is,  reasonable  care,  had  been  exercised  in  the 
erection  of  that  stand  which  he  so  let  out  for  the  use  of  the  pub- 
lic. Glbasby,  B.,  did  not  put  the  decision  on  the  ground  of  con- 
tract, but  said  :  ''I  think  the  plaintiff  relied  upon  the  thing  itself 
being  in  a  proper  state,  and  as  the  fault — breach  of  duty  of  the 
defendant — was  that  it  was  not  in  that  State,  the  plaintiff  is  eo* 
titled  to  recover  in  this  action."    Montague  Smith,  J.,  said:    "  1 
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think,  in  conformity  with  the  decision  in  Redhead  y.  Midland  Ry. 
Co.y  L.  B.,  2  Q.  B.  412  ;  4  id.  379,  that  there  was  no  warranty  oi 
insurance  that  the  stand  was  absolutely  safe ;  but  I  think  that 
there  was  an  implied  undertaking  on  the  part  of  the  defendant 
that  due  care  had  been  used  in  the  construction  *  *  *  so  far 
as  the  exercise  of  reasonable  care  and  skill  could  make  it  so."  They 
all  held  that  there  was  a  want  of  reasonable  care  in  the  construc- 
tion, and  with  the  exercise  of  such  care  the  defects  would  have 
been  known,  and  from  negligence  they  did  not  know. 

In  the  case  of  Brazier  v.  Polytechnic  Institution,  1  P.  ft  P.  507, 
the  building  was  altered  by  defendants  after  it  came  into  their  pos- 
session, by  which  it  was  weakened  and  rendered  unsafe.  They 
were  held  liable  upon  the  same  principle. 

But  in  another  case  (Pike  v.  Polytechnic  Institution^  1  P.  ft  P. 
712),  where  the  building  came  into  defendants'  possession  with  the 
defects  that  made  it  unsafe,  existing  by  the  negligence  of  former 
proprietors,  but  unknown  to  the  defendants,  they  were  held  not 
liable,  because  defects  not  occasioned  by  any  negligence  of  theirs 
and  not  discoverable  by  ordinary  care.  The  case,  when  examined^ 
holds  that  the  parties  are  bound  to  use  ordinary  care,  ordinary  dili- 
gence and  attention  to  the  condition  of  the  structure.  The  differ- 
ence seems  to  be  in  their  means  of  knowledge;  if  they  constructor 
alter,  they  must  know  whether  properly  done  or  not,  and  not  to 
know  argues  want  of  care. 

Another  ground  of  error  stated  in  the  plaintifb'  brief  is  that  the 
judge,  though  he  refused  to  charge  as  requested,  did  charge  the 
jury,  that  if  the  bam  was  not  reasonably  fit  and  safe  for  the  pur* 
pose,  and  the  defendants  knew  it,  they  would  be  liable.  This 
direction,  so  far  as  it  goes,  is  favorable  to  the  plaintiffs.  Its  correct- 
ness is  not  questioned.  The  objection  to  it  is,  that  as  stated  out  of 
its  connection  with  other  directions  given  to  the  jury,  and  indeed, 
as  the  counsel  insist,  with  it,  it  leaves  the  implication  that  the 
defendants  would  not  be  liable,  unless  they  knew  the  building  was 
unsafe,  though  it  was  unknown  purely  from  want  of  care  and  dill- 
gence  which  prudent  men  bestow.  The  judge,  however,  had 
charged  the  jury  as  to  the  liability  and  duty  of  one  who  takes  in 
charge  the  goods  of  another,  as  a  warehouseman,  and  had  concisely 
stated  the  rule  to  be  that  he  was  bound  to  exercise  ordinary  care, 
which  he  assumed  to  be  such  care  as  a  prudent  man  would  take  of 
his  own  goods.     He  had  stated  further  that  this  ordinary  care 
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might  vary  according  to  circumstances,  and  in  view  of  the  request 
to  charge,  and  of  the  authorities  then  cited  and  now  read,  said 
that  more  care  might  be  expected  when  a  building  was  erected  pur- 
posely as  a  warehouse,  and  the  owners  adyertised  it  as  such,  and 
invited  custom,  and  in  that  case  he  held  it  out  as  suitable  for  that 
purpose,  and  there  was  an  implied  understanding  that  it  should 
not  be  overloaded,  and  in  such  case  the  language  of  the  request 
was  substantially  correct.  That  the  case  was  different  where  one 
had  spaie  rooms,  and  took  the  goods  of  another  into  them  for 
accommodation;  that  the  person  receiving  goods  on  deposit^id  not 
warrant  the  safety  of  the  building;  but  if  he  knew,  or  had  reason 
to  know  that  it  was  unsafe,  he  ought  not  to  take  goods  on  deposit; 
and  in  judging  if  the  proper  degree  of  care  had  been  exercised,  they 
might  take  into  consideration  the  manner  of  erecting  the  building, 
and  the  fact  that  defendant  exposed  similar  goods  of  his  own  to 
the  same  danger.  Taking  the  whole  charge,  together  with  all  the 
directions  given,  we  think  the  jury  must  have  understood  that  it 
was  not  sufficient  to  relieve  the  defendant  from  liability  that  any 
defects  by  which  the  injury  was  caused  were  unknown,  if  they  were 
such  as  by  ordinary  care  they  might  or  would  have  known,  which 
they  were  negligent  in  not  discovering.  The  care  required  extended 
not  merely  to  providing  against  dangers  known,  but  to  ascertain 
such  as  might  be  seen  and  known  by  a  prudent  man,  and  ordinary 
care  mast  be  extended  to  both. 

New  trial  denieiL 
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10B.Lti7.) 
Property  in  dead  hodiee., 

WliUe  a  daftd  body  is  not' property  in  the  strict  sense  of  the  common  law,  It  la 
a  guoH  property,  over  wliidi  the  relatives  of  the  deceased  have  rights  which 
tlie  oonrts  will  protect. 

rhe  persons  having  charge  of  a  dead  body  hold  it  as  a  tmst  which  a  eoiiri  ol 
eqnity  will  regulate. 

The  Roman,  canon,  and  English  ecclesiastical  law.  stated. 
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Bill  in  equity,  brought  by  William  G.  Pierce  and  Almira  F. 
Pierce,  his  wife,  the  latter  being  the  only  child  and  heir  at  law 
o'  Whiting  Metcalf,  deceased,  against  the  '*  Proprietors  of  Swan 
Point  Cemetery,"  a  corporation  duly  created  under  the  laws  of 
Rhode  Island,  and  against  Almira  T.  Metcalf,  widow  of  said  Whit- 
ing Metcalf. 

The  bill  alleged,  in  substance,  that  Whiting  Metcalf  died  on  the 
4th  day  of  May,  1856,  leaving  his  daughter,  said  complainant, 
Almira  F.  Pierce,  his  sole  heir  at  law,  and  the  said  Almira  T.  Met- 
calf, lii^  widow;  that  the  said  Whiting  Metcalf,  during  his  life-time, 
had  conveyed  to  him  a  burial  lot  in  the  First  Congregational 
Society's  Burial  Ground  in  Swan  Point. Cemetery;  that  he  was  a 
Unitarian  in  religious  belief,  a  communicant  of  that  denomination, 
and  a  prominent  member  of  the  so-called  and  well-known  **  First 
Congregational  Society  of  the  City  of  Providence;"  that  the  burial 
lot  so  purchased  by  him  was  one  of  a  "  family  group  of  lots,''  of 
which  group  the  several  lots  were  owned  and  held  by  the  brothers 
and  kindred  of  said  Whiting  Metcalf;  that  upon  his  decease  he  was 
buried  in  said  lot,  and,  as  the  complainants  averred  upon  belief,  in 
aooordauce  with  his  wishes  and  desires  expressed  during  his  life- 
time, and  with  the  approbation  of  his  widow;  that  he  remained  so 
interred  for  about  13  years;  that  said  lot  became  immediately  ^ter 
his  decease  the  absolute  property,  by  descent,  of  the  said  coiapbun- 
ant  Almira  F.  Pierce,  his  only  child,  heir  at  law,  and  next  of  kin; 
that  about  the  22d  of  July,  1869,  the  respondent,  Almira  T.  Met- 
calf, requested  in  writing  the  permission  of  "the  gentlemen  having 
charge  of  the  Unitarian  Cemetery  for  the  removal  of  his  remains," 
setting  forth  her  reasons,  viz. :  that  she  had  secured  a  lot  in  Swan 
Point  Cemetery,  and  wished  to  remove  to  it  the  remains  of  her  late 
husband,  and  there  erect  a  suitable  monument  to  his  memory;  that 
such  consent  was  refused  "without  the  written  request  of  the  rela- 
tives, countersigned  by  the  society's  committee;"  that  afterward 
the  complainants  protested  to  the  actuary  of  the  defendant  corpo- 
ration against  such  removal,  positively  forbidding  the  same;  and 
that  the  filing  of  said  protest  was  known  to  the  respondent,  Almini 
T.  Metcalf,  before  the  removal,  as  the  complainants  averred  upon 
information  and  belief. 

The  bill  further  alleged  that  in  1869  the  remains  of  said 
Whiting  Metcalf  were  forcibly,  without  the  authority,  consent, 
or    apfiroval   of    the   complainant?,    in    violation    of    the  by-lawi 
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of  the  defendant  corporation^  in  violation  of  law^  of  right,  and  of 
the  saeredness  of  the  tomb,  remoyed,  nnder  the  direction  of  the 
said  respondent,  Ahnira  T.  Metealf,  from  the  lot  aforesaid,  aiid 
placed  in  another  lot  in  said  cemetery ;  that  after  the  body  had 
been  removed,  and  while  it  was  exposed  the  superintendent  of  said 
cemetery  did  not  direct  its  immediate  re-interment,  bnt  permitted 
its  interment  in  the  lot  to  which  it  had  been  removed  ;  that  on  the 
9th  day  of  August,  1869,  the  complainants  requested  the  directors 
of  the  defendant  corporation  to  restore  said  remains  to  the  place 
whence  the  same  had  been  taken ;  that  the  d^endant  corporation 
neglect^  and  refii^  to  comply  with  such  request,  but  afterward 
passed  a  vote  declaring  that  what  had  been  done  was  in  violation 
of  their  by-laws;  that  on  the  21st  day  of  February  next  following, 
the  complainants  notified  the  respondent,  Almira  T.  Metcalf,  of 
their  protest  before  referred  to,  requesting  and  desiring  her  to 
restore  said  remains  to  the  place  from  whence  they  were  taken ; 
that  said  request  had  been  refused  ;  and  that  said  acts  and  doings 
were  in  direct,  absolute  and  palpable  violation  of  right.  The  prayer 
of  the  bill  was  that  the  defendant  corporation  might  be  decreed  to 
restore  and  replace  said  remains  in  the  lot  from  whence  they  were 
taken,  and  that  the  said  Almira  T.  Metcalf  might  be  enjoined  from 
interfering  with  or  in  any  manner  preventing,  or  attempting  to  pre- 
sent, said  restoration  and  replacement,  and  also  perpetually  enjoined 
from  again  removing  or  intermeddling  with  said  remains. 

To  this  bill  the  respondent,  Almira  T.  Metcalf,  filed  a  genera] 
demurrer  for  want  of  equity.  The  proprietors  of  -Swan  Point 
Cemetery  filed  an  answer,  in  which  they  denied  the  jurisdiction  of 
the  court  to  direct  or  control  the  management  of  their  internal 
affairs,  or  in  the  subject-matter  of  the  bill,  so  far  as  relief  was 
prayed  against  them,  but  stated  that  they  believed  all  the  facte 
stated  and  charged  in  the  bill  to  be  true,  and  submitted  to  execute, 
or  allow  to  be  executed  within  their  grounds,  such  order  and  decree 
in  the  premises  as  the  court  might  see  fit  to  enter  up  between  the 
other  parties  to  the  bill. 

B,  F.  Thurston  &  John  D.  Thurston,  for  the  respondent  Almim 
T.  Metcalf,  in  support  of  the  demurrer.  The  bill  complains  that 
the  remains  of  Whiting  Metcalf  have  been  taken  from  the  place 
where  they  have  rested  for  thirteen  years,  and  been  removed  to 
another  lot  ir  the  same  cometerv  and  tliere  buried  ;  but  it  does  not 
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ayer,  nor  pretend  to  intimate,  that  said  removal  was  not  done  with 
becoming  decency,  or  that  due  honor  and  respect  have  not  been 
paid  to  the  buried  remains  in  their  new  surroundings.  Indeed, 
the  bill  sets  forth  that,  in  the  written  application  of  Mrs.  Metcalf 
for  the  removal  of  the  body,  she  based  it  upon  the  reasons  that  she 
had  "  secured-  a  lot  of  ground  in  Swan  Point  Cemetery,*'  and 
wished  "to  remove  to  it  the  remains  of  her  late  beloved  husband, 
Whiting  Metcalf,  and  prepare  a  suitable  monument  to  his  memory." 
There  is  nothing  to  show  that  this  has  not  been  done. 

Again  the  bill,  after  setting  forth  that  the  said  Whiting  Metcalf 
was  the  owner  of  a  certain  lot  in  that  part  of  Sw^n  Point  Cemetery 
known  as  the  First  Congregational  Society's  Burial  Ground,  adds 
these  words:  "The  said  Whiting  Metcalf  being  an  Unitarian  in 
religious  belief,  a  communicant  of  that  denomination,  and  a  promi- 
nent member  of  said  First  Congregational  Society."  This  state- 
ment is  either  mere  surplusage  or  else  it  is  inserted  for  the  purpose 
of  making  it  a  part  of  the  complainants'  case  that  the  religions 
sentiments  of  the  deceased  have  in  some  way  been  disregarded  and 
violated  ;  that  ho  has  been  torn  from  the  companionship  of  his  own 
faith  and  made  to  sleep  with  those  who  are  alien  to  him  in  belief. 
But  creeds  are  for  the  linng,  not  for  the  dead,  and  perhaps,  in  the 
new  light  that  is  now  vouchsafed  him,  his  predilection  for  Unita- 
rian association  may  have  become  somewhat  impaired.  However 
this  may  be,  it  is  certainly  not  for  a  court  to  decide  whether  it 
profits  a  man  more  or  less  to  be  buried  under  the  shadow  of  any 
particular  creed.  To  assume  jurisdiction  over  such  a  question  ia 
not  to  minister  to  the  welfare  of  the  departed  so  much  as  to  pander 
to  the  prejudices  of  the  living. 

A  careful  study  of  the  complainants'  bill  fails  to  elicit  any  suf- 
ficient grounds  for  the  relief  therein  prayed  for  by  them,  or  in 
fact  any  grounds  whatever  except  a  pretended  disregard  of  filial 
affection,  and  a  preference  on  their  part  that  the  remains  of  the 
deceased  should  rest  in  one  particular  spot  rather  than  another. 
Neither  of  these  reasons  are  of  any  validity,  unless  supplemented 
by  the  fact  that  the  complainants  have  a  bef^r  right  to  the 
guardianship  of  the  remains  in  question  thaa  the  re8|)0udent 
Almira  T.  Metcalf.  Without  discussing  imn*  jdiately  in  this  con- 
nection how  far  the  court  can  aid  them,  providing  they  establish 
such  right,  it  is  well,  perhaps,  to  discuss  in  the  first  place  the  ques- 
tion whether  such  right  really  exists. 
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1.  In  tho  gnardianship  of  the  remains  of  a  deceased  person,  the 
marital  right  prevails  over  that  of  the  next  of  kin.  The  bond  of 
matrimony  is  the  closest  of  all  human  ties.  Though  having  its 
foundation  and  inception  in  a  civil  contract  between  two  hitherto 
independent  individuals,  it  becomes  when  executed  a  relation  and 
a  status.  The  rights  and  obligations  growing  out  of  the  marriage 
relation  do  not  cease  with  the  death  of  one  of  the  parties.  The 
survivorship  of  such  rights  and  obligations  is  clearly  recognized  by 
the  law.  Under  the  statutes  of  Rhode  Island  the  husband  is  enti- 
tled to  the  administration  of  his  wife's  personal  estate  in  case  of 
her  intestacy,  liev.  Stat,  chap.  166,  §  7.  And  in  respect  of  the 
particular  marital  right  of  custody  over  the  remains  of  a  deceased 
consort,  see  Durell  v.  Hay  ward,  9  Gray,  248. 

2»  The  marital  right  of  such  guardianship  is  in  the  wife  equally 
with  the  husband.  If  the  proposition  is  correct,  that  it  is  the  "  indis- 
putable and  paramount  right  and  duty  of  a  husband  to  dispose  of 
the  body  of  his  deceased  wife,"  the  converse  of  that  proposition 
seems  equally  true.  The  Revised  Statutes,  chap.  156,  §  4,  pro- 
vide that  administration  of  the  estate,  bodi  real  and  personal,  of  a 
person  dying  intestate  shall  be  granted  to  the  widow  or  next  of 
kin,  placing  the  widow  first,  and  thereby  giving  her  the  preference. 
If  the  principle  is  established  that  the  right  of  custody  over  the 
remains  of  Whiting  Metcalf  vests  in  his  widow,  rather  than  in  his 
heirs  at  law,  then  of  course  there  is  an  end  of  the  case.  They  are 
now  under  her  custody  and  control.  But  if  the  question  is  still  an 
open  one,  the  r^^spon dents  contend  further  as  follows: 

3.  Equity  has  no  jurisdiction  except  in  cases  where  rights  of 
property  are  concerned. 

The  subject-matter  of  the  jurisdiction  of  the  Court  of  Chancery 
is  civil  property.  The  court  is  conversant  only  with  questions  of 
property  and  the  maintenance  of  civil  rights.  Injury  to  property, 
whether  actual  or  prospective,  is  the  foundation  on  which  the  juris- 
diction rests.  The  court  have  no  jurisdiction  in  matters  merelj 
criminal  or  merely  immoral,  which  do  not  affect  any  right  of  prop- 
erty. The  possible  effect  of  the  acts  and  conduct  of  one  man  on 
the  reputation  of  another  is  not  a  ground  for  the  interference  of 
the  court,  unless  there  be  an  injury  to  property.  Kerr's  Injunctions 
in  Equity,  pp.  1,  2,  and  cases  thei*e  cited. 

If,  then,  equity  has  no  jurisdiction  except  in  cases  involving  the 
rights  of  property,  it  at  once  becomes  a  pertinent  question  as  to 


672  RHODE  ISLAND, 


Pieree  t.  ProprietotB  of  Swan  Point  Gemeleiy. 


whether  there  is  any  right  of  property  in  a  dead  body.  Lord  Coke, 
3d  Inst.  203^  says:  ^'Itis  to  be  observed  that  in  every  sepulchre 
that  hath  a  monument^  two  things  are  to  be  considered,  viz.,  the 
monnment,  and  the  sepulture  or  burial  of  the  dead.  The  burial 
of  the  cadaver  is  nuUit^  in  bonis j  and  belongs  to  ecclesiastical  cog^ 
nizance ;  but  as  to  the  monument,  action  is  given  at  the  common 
law  for  defacing  thereof."  Compare  2  Black.  Com.  p.  429;  Meagher 
v.  Drisoolly  99  Mass.  281. 

The  case  last  cited  clearly  points  out  where  and  in  what  manner 
the  complainants  are  to  seek  their  remedy,  if  any  they  are  entitled 
to.  They  are  not  to  go  to  a  court  of  equity,  but  to  a  court  of  law; 
not  to  ask  for  the  remedial  and  preventive  relief  prayed  for  in  their 
bill,  but  to  sue  for  their  damages  in  an  action  of  trespass;  not  to 
found  their  complaint  upon  the  violation  of  the  by-laws  of  the 
defendant  corporation,  or  upon  a  violation  of  the  ^*  sacredness  of  the 
tomb,"  but  to  base  their  action  upon  a  trespass  qtuxre  eUnMumfregii 
(not  de  bonis  asportatis). 

4.  A  court  of  equity  will  not  inten^ene  in  behalf  of  the  comphun- 
ants  to  grant  the  relief  by  them  prayed  for,  for  the  reason  that  the 
same  is  against  public  policy. 

James  TiUingkast,  for  proprietors  of  Swan  Point  Cemetery. 

Browne  £  Parsons^  for  complainants,  contra.  1.  Courts  of 
equity  have  full  jurisdiction,  and  such  jurisdiction  has  been  fre- 
quently exercised,  to  protect  and  preserve  the  repose  of  the  dead, 
and  if  they  can  so  protect  and  preserve,  they  can  equally  give  relief 
against  injury  suffered  from  a  disturbance  of  such  repose,  particu- 
larly if  there  be  no  remedy,  or  an  incomplete  and  inadequate 
remedy  at  law.  Beatty  et  al,  v.  Kurtz,  2  Pet.  566;  Price  v. 
Methodist  Church,  4  Ham.  (Ohio)  515 ;  In  the  matter  of  the 
Brick  Presbyterian  Cliurch,  3  Edw.  Ch.  155;  Wendt  v.  German 
Reformed  Church,  4  Sandf.  Ch.  471.  It  may  be  admitted  that  the 
right  of  a  municipal  corporation  to  take  burial  lots  or  cemeteries 
for  public  uses,  such  as  streets  or  highways,  cannot  be  restrained. 
Nor  can  the  right  of  a  church  or  corporation  established  under 
statute,  owning  a  cemetery  or  burial  ground,  acting  in  accordance 
with  law  and  under  legal  authority,  to  sell  and  dispose  of  the  land 
for  other  purposes,  be  enjoined  by  tlie  owners  of  lots.  But  the 
above  authorities  establish  the  jurisdiction  of  courts  of  equity  to 
protect  and  preserve  the  repose  of  the  dead,  except  when  the  same 
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is  disturbed  for  pnblic  purposes,  or  under  regular  legal  proceed- 
ings. If  tnej  have  ponrer  and  jnrisdiotion  to  restrain  the  disturb* 
ance  of  such  repose,  tiiey  hare  equal  power  to  grant  the  relief  which 
may  be  full,  adequate,  and  proper,  after  such  disturbance  has  been 
committed. 

In  the  case  at  bar  there  has  been  committed  a  public  wrong.  A 
dead  body  has  been  illegally  disinterred.  This  is  an  indictabk 
offense.  Revised  Statutes,  tit.  30,  chap.  216,  §  21;  Common- 
wealth V.  Loring,  8  Pick.  370;  Commonwealth  v.  Cooley,  10  id.  38; 
State  V.  McClure,  4  Blackf.  328.  There  has  also  been  a  private 
'  injury  committed  for  which  the  complainants  have  their  action  of 
trespass  quare  dausum  against  both  respondents.  Meagher  v. 
Driscoll,  99  Mass.  281.  But  this  is  not  full  or  adequate  relief. 
The  complainants  have  other  rights  which  call  upon  the  protecting 
power  of  a  court  of  chancery  "to  preserve  the  repose  of  the  ashes 
of  the  dead,  and  the  religious  sensibilities  of  the  living." 

11.  The  body  of  Whiting  Metcalf,  deceased,  belonged  to  his  only 
child  and  next  of  kin  as  property,  and  she  had  the  right  to  dispose 
of  it  aft  such,  within  restrictions  analogous  to  those  by  which  the 
disposition  of  other  property  may  be  regulated.  See  Report  of 
Hen.  Samuel  B.  Ruggles,  as  referee  to  the  Supreme  Court  of  the 
State  of  New  York,  in  1856,  '*in  reference  to  compensation  to 
owners  of  vaults  in  cemeteries,  and  to  relatives  of  individuals 
buried  in  graves,  disturbed  by  legal  proceedings.'**  The  counsel, 
after  quoting  fully  from  this  report,  cited  its  conclusion  as  follows: 
"  It  is  believed  that  the  following  legal  principles  are  justly  deduci- 
hle  from  the  fact  that  no  ecclesiastical  element  exists  in  the  juris- 
prudence of  this  State,  or  in  the  framework  of  its  government: 

1.  That  neither  a  corpse  nor  its  burial  is  legally  subject,  in  anyway, 
to  ecclesiastical  cognizance,  or  to  sacerdotal  power  of  any  kind. 

2.  That  the  right  to  bury  a  corpse  and  to  preserve  its  remains  is  a 
legal  right,  which  the  courts  of  law  will  recognize  and  protect. 

3.  That  such  a  right,  in  the  absence  of  any  testamentary  disposi- 
tion, belongs  exclusively  to  the  next  of  kin.  4.  That  the  right  to 
protect  the  remains  includes  the  right  to  preserve  them  by  separate 
burial,  to  select  the  place  for  sepulture,  and  to  change  it  at  pleasure. 


^  Tfato  report  was  printed  hy  order  of  the  Senate,  Fleb.  17. 1858.  A  portton  of  It  kiattaohed 
k  ttieform  of  an  appendix  to  tke  foortk  Tohmie  of  Bradford's  Svrroflaio  Beports,  p.  OHl 
It  «aa  reprinted  in  full  by  the  connsel  for  the  ooraphdnanta,  and  handed  to  the  court  wltli 
thdir  brief.  It  is  a  very  learned  and  ezhaustiTe  treatise  on  the  law  of  burial,  and  wlD  profv 
of  KT^at  Talue  to  members  of  the  profession  interested  In  this  subject 
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5.  That  if  the  place  of  banal  be  taken  for  public  use,  the  next  of 
kin  may  claim  to  be  indemnified  for  the  expense  of  remoTing  and 
suitably  re-interring  the  remains.''  See,  confirming  this  report, 
Bogert  v.  City  of  Indianapolis^  13  Ind.  138;  also.  State  y.  Tate,  6 
Blackf .  112;  State  v.  McClure,  4  id.  328;  Wynkoop  y.  Wynkoop,  42 
Penn.  293;  Amer.  Law  Review  for  October,  1871,  p.  182;  In  re 
Pope,  5  Eng.  L.  &  E.  586. 

We  think  we  may  assert,  as  an  absolute  truth  in  Rhode  Island, 
'Hhat  no  ecclesiastical  element  exists  in  the  jurisprudence  of  this 
State  (Rhode  Island),  or  in  the  framework  of  its  goyemment.''  We 
do  not  believe  that  any  one  would  dare  to  suggest  the  contrary 
doctrine.  And  should  this  court  declare  that  such  contrary  doctrine 
is  law  to-day,  there  might  be  expected  a  disturbance  in  the  grave  of 
Roger  Williams  himself.  Yet  if  the  doctrine  of  Coke,  that  there 
is  no  property  in  a  dead  body,  be  law,  and  if  this  court  sustains  it 
as  law,  it  can  be  upon  no  other  theory,  principle,  or  practice,  than 
that  an  ecclesiastical  element  does  exist  in  this  State,  and  in  the 
framework  of  its  government. 

III.  The  respondent  Almira  T.  Metcalf,  the  widow  of  Whiting 
Metcalf,  had  no  right  of  property  or  of  quasi  property  in,  or  control 
over,  the  remains  of  her  dead  husband.  Any  and  all  rights  which 
she  may  have  claimed  as  widow  ceased  and  determined,  if  they 
ever  had  an  existence,  on  the  burial  of  the  body  in  1856.  Wynkoop 
T.  Wynkoopy  42  Penn.  293. 

IV.  The  remedy  of  the  complainants  is  only  by  and  through  a 
court  of  equity,  and  the  relief  to  which  they  are  entitled  is  that 
for  which  they  pray  in  their  bill.  There  is  no  ^tion  or  proceed- 
ing at  law  through  which  adequate  relief  can  be  obtained.  It  can 
only  be  had  through  a  court  of  equity.  If  there  be  no  **  ecclesiasti- 
cal cognizance  "  to  trammel  our  courts,  if  the  dead  be  not  wholly 
*^nullius  in  bonis,"  the  right  to  bury,  to  watch,  to  guard,  to  pro- 
tect—  the  right  to  the  absolute  custody  and  control  of  the  dead 
rests,  and  must  rest,  in  the  next  of  kin.  Such  was  the  Roman 
civil  law,  such  was  the  law  of  the  Saxons,  such  was  and  is  the  com- 
mon law  of  England,  relieved  from  the  idea  of  ecclesiastical  cogii- 
zanoe.  Such  has  been  declared  to  be  the  law  of  New  York,  and 
that  declaration  has  been  affirmed  in  Indiana,  Pennsylvania,  and 
Ohio.  We  ask  this  court  to  adopt  and  declare,  as  the  law  of  burial 
in  Rhode  Island,  the  law  which  has  thus  been  declared  and  affirmed* 
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PoiTfiB;  J.  In  this  case  one  of  the  respondentfl,  Mrs.  MetcaU, 
has  removed  the  body  of  her  husband  from  its  former  place  of 
burial  in  Swan  Point  cemetery,  and  claims  that  she  had  the  right 
to  do  so,  being,  as  his  widow,  entitled  to  the  charge  of  it  The 
claim  is  resisted  by  his  only  child,  the  complainant 

It  seems  strange  that  controversies  of  this  sort  have  not  arisen 
often  before.  In  Europe  burials  were  matters  of  ecclesiastical  cog- 
nizance, and  the  practice  of  burial  in  churches  and  churchyards 
common.  In  many  parts  of  New  England  the  parish  system  pre- 
vailed, and  every  family  was  considered  to  have  a  right  of  burial  in 
the  churchyard  of  the  parish  in  which  they  lived,  until  they  removed 
to  another  parish.  In  Rhode  Island,  from  the  scattered  nature  of 
the  population  in  most  parts  of  the  State,  it  was  early  the  practice  to 
bury  upon  the  family  estate,  and  when  the  estate  was  sold  the  right 
was  generally  reserved.  Burial  grounds  of  this  sort  have  remained 
to  families  for  many  generations,  in  many  cases  from  the  first  settle- 
ment, and  the  dead  are  brought  from  a  great  distance  to  be  buried 
among  their  ancestors  and  kindred.  By  the  civil  law  of  ancient 
Rome,  the  charge  of  burial  was  first  upon  the  person  to  whom 
it  was  delegated  by  the  deceased  ;  second,  upon  the  scripti  Jusredes 
(to  whom  the  property  was  given),  and,  if  none,  then  upon  the 
haredes  legitimi  or  cognati  in  order.  Pothier,  Pand.  (Paris  ed. 
1818)  vol.  3,  page  378 ;  Corpus  Juris.  Digest,  lib.  11,  title  7,  1.  12, 
§  4.  But  a  body  once  buried  could  not  be  removed  except  by  the 
permission,  in  Rome,  of  the  Pontifical  College,  and,  in  the  provinces, 
of  the  governor.  Pothier,  ante,  and  Digest,  lib.  11,  title  7,  IL  8, 
39  and  40.  And  by  the  Roman  law  thero  was  a  distinction  of 
tombs  into  familiaria  into  which  any  member  of  the  family  might 
be  admitted,  and  hereditaria  for  one's  self  and  his  heirs.  Digest, 
lib.  11,  tit.  7,  1.  5.  The  heirs  might  be  compelled  to  comply  with 
the  provisions  of  the  will  in  regard  to  burial.  Digest,  lib.  5,  tit  3, 
1.  50.  And  the  Pontifical  College  had  the  power  of  providing  for 
the  burial  of  those  who  had  no  place  of  burial  in  their  own  right 
Taylor's  Civil  Law,  4to,  1755,  p.  77. 

By  the  canon  law,  which  prevailed  in  such  matters  over  so  large 
a  part  of  Europe,  every  one  was  to  be  buried  in  the  parish  church- 
yard, or  in  his  ancestral  sepulchre  (if  any),  or  in  such  place  as  he 
might  select  A  wife  was  to  be  buried  with  her  last  husband,  ii 
more  than  one.  If  a  person  permanently  changed  his  rosidence, 
then  he  was  to  be  buried  in  the  parish  churchyard  of  his  new  resi- 
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dence.     Gorvinofr'a  Jus  Ganonicnm ;  Yoet  ad  Pandectas,  ed,  1781^ 
wil.  1>  p.  603. 

M  Eaglasid,  by  their  ecoleaastdcal  lair,  by  which  Otds  aubjeoft 
was  regulated,  every  person  (with  exception  of  tEaitora,  ete.)  had 
a  right  to  be  buried  in  the  parish  churohyard.  And  a  claim  of 
right  by  custom  to  bui^  as  near  relatives  as  possible  wae  held  bad. 
The  whole  was  under  the  direction  of  the  ordinary,  and  was  of 
eoclesiastical  cognizance.  And  once  buried,  the  body  could  not  be 
i^emoved  without  license  from  the  ordinary*  Bum's  Ecc.  Law  (8th 
ed.),  YoL  1,  251,  271,  372 ;  Kemp  t.  Wiches^  3  Phillim.  264  And 
the  person  who  set  up  a  monument,  or,  on  his  death,  the  heir  of 
die  deceased,  might  have  an  action  for  injury-  to  it  L  Bum,  373«. 
And  the  husband  waa  bound  to  bury  his  wife.  Jenkins  ▼.  Tuckery 
1  H.  Bhick.  90.  See,  for  a  full  account,  Bingham's  Christiaa 
Antiquities,  from  which  much  of  the  historical  matter  in  l^al 
arguments  and  in  reports  has  probably  been  taken  witiiont 
acknowledgment. 

J&x  y.  Stewart^  12  A.  &  E.  773,  was  an  application  for  a  man- 
damus to  compel  overseers,  etc.,  to  bury  a  person^  The  courti 
^'  It  should  seem  that  the  individual  under  whose  roof  a  poor  perBOin 
dies  is  bound  to  carry  the  body  decently  covered  to  the  place  of 
burial;  he  cannot  keep  him  unburied,  or  do  any  thing  which  pre- 
vents Christian  burial;  he  cannot,  therefore,  cast  him  out,  so  as  to 
expose  the  body  to  violation,  or  to  offend  the  feelings  or  endanger 
the  he»lth  of  tiie  living;  and  for  the  same  reason  he  cannot  canyr 
him^  uncoT^red  to  the  grai^e."  The  mandamus  was  refused  for 
oldisr  reasons. 

The  qfuestion  is  new  in  this  State;  and  we  do  not  know  that  it 
has'  ever  occurred  in  our  mother  country,  and  but  seldom  in  the 
United  States.  That  there  is  no  right  of  property  in  a  dead  body,, 
using  the  word  in,  its  ordinary  sense,  may  well  be  admitted.*    Yet 

^  By  the  old  English  law  the  body  was  not  recogDlsed  a»  property,  but  the  charge  of 
it  belonged'  ezdustveiy  to  the  church  and  the  ecclesiastical  courts  (as  did  also  admlii^ 
Istratlon  of  estates).  The  only  common-Iawiemedy  for  a  wrongful  remoTal  was  by 
criminal  process.  In  iZex  t.  Sharpy  Dearsly  ft  D.  100;  S.  0.,  40  Bng.  Law  ft  Bq.  561, 
a  man  was  Indicted  fbr  removing  his  mother's  body  trom  the  burial  ground  cf  adls- 
Fentlt]g;ohuiDh  ln*onte(T  to  buiy  11;  with  his  father's.  HtiA,  that  although  his  motive 
was  good,  yet,  as  he  removed  it  without  oonsent  of  the  oongregatlon  or  its  officers)  the 
Itadictment  should  be  sustained.  The  court  said  that,  under  the  Bnglish  law,  the  only" 
proteotloii  of  a  grave,  independent  ofeodeslBPttoal  aotlioiity,  was  by  indictment. 

It  was  an  offense  at. common  law  to  remove  a  body.  Aiid  it  ^ms  a  felony  to  ateal  tha. 
shroud  or  apparel.  8  Inst-fllO,  aOtS,  203 ;  12  Rep.  113 ;  1  Hale's  P.  C.  615;  1  RusselPs  Crim. 
Law,  41%,  n.  a;  9 Term  Bep.  798;  American  Ca^eeK    13  P1ck;4<K;  10  id.  37:  id.  151:  W 
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the  bnxiol  icd  the  dead  is  a  £iLb ject  w.hioh  iaiteseds  the  leelingB  of 
maukind  U)  a  nuzch  greater  degree  tban  maiiiyjDaattQrB  of  4ictnal 
property.  These  is  a  ;daty  imposed  bjtthe  umversal .  ieelings  of 
qnankind  to  he  discharged  by -some  one  tomiardthe  dead-;  a  duty, 
and  we  may  also  say  a  right,  to  protect  from  ^olatioin;  and  a  duty 
cm  the  part  of  others  to  abstain  from  Eolation;  it  may,  tbeEefore, 
be  considered  as  a  sort  of  quasi  property,  and  it  would  be  disaned- 
itable  to  any  system  of  law  not  to -provide  a  recmedyin  Aiich  4i  toase. 

It  is  common  to  speak  of  the  right  of  humal,  of  la  person's  rdgM 
to  be  buried,  etc.  In  the  case  of  JRex  v.  Btmvariy  before  qwotei, 
the  court  say:  "Every  person  dying  in  this  oonntry  *  *  *  • 
has  a  right  to  Obristian  burial;  and  that  implies  the  right  to.be 
'Carried  from  the  place  where  the  body  lies  to  the  parish  cemetery." 

In  Gilbert  y.  BuzsMrd,  1  Hagg.  Oon.  348,  and  S.  C,  3  Phill.  335, 
Lord  Stowell  (Sir  William  Scott)  says:  "  The  Tule  of  Jaw  which 
says  that  a  man  has  a  right  to  be  buried  in  his  own  churchyard  is 
^to  be  found  most  certainly  in  many  of  our  authoritative  text  writ- 
ers;  but  it  is  not  quite  so  easy  to  find  the  rule  which  gives  him  the 
right  of  burying  a  large  chest  or  trunk  in  company  with  himself. 
That  is  no  part  of  his  original  and  absolate  right,  nor  is  it  neces- 
sarily involved  in  it.  That  right,  strictly  taken,  is  to  be  returned 
to  his  parent  earth  for  dissolufcion,  and  to  be  carried  thither  in  a 

Id.  a04 ;  1  Greenleaf,  226  (throwing  body  into  river) ;  Bane's  Abrldg*  toI.  3,  pp.  13,  4, 1 12, 
and  vol.  7,  pp.  318, 2, 20*  Cbitty*8  General  Practice,  vol.  1,  pp.  60,  0(1.  n.,  165,  TB3,  686. 

And  IB  to  oivtl  actions,  an  action  of  trespass  wontd  lie  far  jdctfaotng  monumant.  Co. 
Lit.  16,  h:  1  Chltty,  168 ;  8  Bingham,  196 ;  11  B.  C.  L.  69. 

In  the  United  States  many  cases  have  been  decided  as  to  tfaerlBfato  of  vault  awoera 
In  churches  and  churoliyards.  See  Price  v.  Mfeih,  Ep.  Oiwrth,  4  Hunmond  (Ohio),  616; 
Dutch  Vhureh  v.  Jfott,  7  Paige,  77 ;  OyrporaiUm  of  Brtok  Praibti/terian  Ohtcro/i,  3  Edmr. 
Ch.  155;  RuooM'  JRetport  on  Brick  Oturcheam.i  Bradfocd^  BuRosate«fi03;  Windlr, 
Oerman  Re/fyrmed  Churchy  4  Sandf.  Ch.  471. 

And  the  courts  tn  Bngland  and  in  this  country  intertene  by  Injunction  to  pvevent 
removal. 

In  ancient,  and  even  in  modern,  times,  tt  was  the  pravtioe  to  airsat  andidatain  dead 
bodies  for  debt.  Bee  the  Roman  law;  Bum's  Bco.  Lnnv,  notes  'topaflres  before  dted. 
See  also  the  Btatutee  df  Rfao^  Island.  Haasachuaetts,  etc.,  fotbiddfcns  it. 

With  us -the  executor  or  proposed  adminlBtratar  generally  superinlenda  theburlaL 
Judfre  RvnpncuD  (on  Wills,  %,  227, 9  10)  says  tt  Is  the  duty  of  the  executor  cnr  some  one 
on  behalf  of  ute  egtate,  to  see  to  the  funeral  rites.  -WliUaDM  <an  ftsecutoxs,  2,  989) 
expresses  it  that  the  executor  mv9t  burytbe  deaeaaad.  Jn  ifapBond  v.  HaughUrtu,  1€ 
Pick.  154,  the  Supreme  Court  of  Massachusetts  held  that  tlm  estaito  In  the  hands  of  the 
executor  was  bound  for  the  expenses,  and  that  the  law  ndaed  an  Implied  piomiae  on 
the  part  of  the  executor  or  administrator  to  pay  tfaoae  whosupplied  the  .necessarj 
expenses,  so  far  as  he  had  assets  in  bis  hands.  Very  rauchthe  samedoctrine  was  held 
'In  (ktmpfMd  v.  My,  1  Green  (New  Jersey  Law),  IJSO.  tty  the  Mevlaed  Statutes  of  Bhode 
Island,  1654,  ch.  158,  8  7,  p.  .TTO.  funeral  ohacfres  have  the  fianve  preference.  Bee  1 
Hawks.  804,  and  2  Dev.  21. 
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decent  and  inoffensive  manner.  When  these  purposes  are  answered, 
his  rights  are  perhaps  fully  satisfied  in  the  strict  sense  in  which 
any  claim-  in  the  nature  of  an  absolute  right  can  be  deemed  to 
extend.*  So  Dr.  Bum,  quoting  Gibson's  Codex  Juris.  Ecclesias 
Anglicanas,  says:  ''Every  parishioner  hath  and  had  always  a  righi 
to  be  buried  in "  the  parish  burial  ground.  1  Bum's  Ecc.  Law, 
257. 

Most  people  look  forward  to  the  proper  disposition  of  their 
remains,  and  it  is  natural  that  they  should  feel  an  anxiety  on  the 
subject.  And  the  right  of  a  person  to  provide  by  will  for  the  dis- 
position of  his  body  has  been  generally  recognized.  We  have  seen 
that  by  the  canon  law  a  person  had  a  right  to  direct  his  place  of 
sepulture.  Voet,  ante.  Now,  strictly  speaking,  according  to  the 
strict  rules  of  the  old  common  law,  a  dead  man  cannot  be  said  to 
have  rights.  Yet  it  is  common  so  to  speak,  and  the  very  fact  of 
the  common  use  of  such  language,  and  of  its  being  used  in  such 
cases  as  we  have  quoted,  justifies  us  in  speaking  of  it  as  a  right  in 
a  certain  qualified  sense,  and  a  right  which  ought  to  be  protected. 
See  1  Chitty's  General  Practice,  ♦  60,  note.  And  a  sort  of  right 
of  custody  over,  or  interest  in  the  dead  body,  in  the  relatives  of  the 
deceased,  is  recognized  in  the  statutes  of  many  of  our  States.  The 
laws  of  Indiana  (R.  S.,  chap.  7,  §  37)  prohibit  the  removal  of  a 
dead  body  without  the  consent  of  the  near  relatives,  or  without  the 

*  The  caae  of  OUbert  v.  Bugxard  was  a  suit  for  refusal  to  bury  the  complainant's  wife 
in  an  iron  coffin.  It  was  in  some  measure  a  dispute  about  the  amount  of  fees  to  be 
paid,  it  belnff  contended  that,  if  iron  coffins  were  used,  the  parish  yard  would  soon 
be  wholly  occupied,  so  that  it  could  not  be  used  over  acain,  and  thus  future  burials 
there  prevented.  The  cemetery  was  not  the  property  of  one  age  only.  Evidence  was 
taken  to  show  the  comparative  length  of  time  different  woods  and  metals  would 
endure. 

In  King  v.  (XAeridge,  2  B.  &  Aid.  806 ;  S.  C,  1  Chltty,  688,  which  was  substantially  the 
same  case  as  above,  it  was  held  that  a  mandamus  might  issue  if  burial  was  refused, 
but  that  the  mode  of  burial  was  exclusively  of  ecclesiastical  cognizance. 

Lord  Abinger,  in  Russel  v.  Smiths  9  M.  ft  W.  818,  says  the  maxim  should  be  interpreted 
"  to  amplify  the  remedies  of  the  law.*'  Lord  M ansfivld,  in  Bex  v.  PMUipit^  1  Burrow 
804  (quoted  from  Broom's  Maxims),  says  the  true  reading  Is  "ampliareiustfttom."  Sir 
Joseph  Jbktl,  in  BeU  v.  Hyde  (Finch's  Precedents,  829),  said  ^^  it  was  a  saying  of  a  very 
great  man,  *  boni  Judids  est  ampliare  Jurisdlctionem  ;*  and  he  thought  to  extend  the 
arm  of  justice  further  than  usual,  when  otherwise  there  would  be  a  failure  of  justice, 
was  the  duty  of  every  court." 

The  maxim  was  attributed  to  Lord  Bacon,  but  is  older  than  his  time.  He  mentions 
;t  as  a  common  saying.  Aphorism,  96,  on  Universal  Justice,  book  8  of  De  Augment!^ 
Speddlng's  ed.,  vol.  9,  p.  841. 

See  also  Ode  Napoleon,  tit.  prelim.,  S  4,  discussed  in  Locre,  Legislation  de  la  France^ 
vol.  i,  283, 376,  401,  417,  433,  480, 524,  656,  583,  001,  613;  Code  of  Louisiana,  Morgan's  ed, 
18r>3,  tit.  prelim.,  chap.  4,  art.  21 ;  Papers  of  the  Juridical  Society,  vol.  1,  pp.  108,  416. 
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oonsent  of  the  deceased^  given  in  his  life-time.  See  also  State  y« 
Tate^  6  Blaekf.  111.  The  laws  of  Louisiana  and  California  recog- 
nize the  interest  of  the  relatires  of  the  deceased  in  the  body. 
Tyler's  Am.  £cc.  Law,  §§  1153  and  1228.  So  also  the  laws  of 
Connecticut  Laws  of  1849,  p.  250,  §  137 ;  Laws  of  Vermont, 
c862,  p.  129,  title  11,  chap.  18,  §  8;  Laws  of  Ohio,  Swan'd 
Aeyised  Statutes,  1854,  p.  294.  And  see  also  the  late  English 
Statute  of  Burials,  15  and  16  Victoria,  chap.  85,  §g  32  and  33 ; 
Baiter's  Laws  relating  to  burials.  See,  as  to  the  yarious  meanings  of 
the  word  right,  Austin's  Province  of  Jurisp.,  vol.  1,  §  6,  p.  292. 
See  also  bill  of  rights,  §  5:  '^  Every  person  ought  to  find  a  certain 
remedy  for  all  injuries,"  etc. 

It  has  been  the  boast  of  many  of  the  sages  of  the  law  that  there 
is  no  wrong  without  a  remedy.  Says  Lord  Coke  (Co.  Lit.  197,  J, 
1  Thomas's  Coke,  902):  '^  The  law  wills  that,  in  every  case  where  a 
man  is  wronged  and  endangered,  he  shall  have  a  remedy."  Lord 
Holt,  in  Ashby  v.  White:  ''If  the  plaintiff  has  a  right,  he 
must  of  necessity  have  a  means  to  vindicate  and  maintain  it." 
*  ♦  *  "  It  is  a  vain  thing  to  imagine  a  right  without  a  remedy, 
{jord.  Baym.  938;  S.  C,  6  Modem,  45;  Judgment  of  Lord  Holt  in 
Ashby  V.  White,  etc,  reprinted,  1837;  1  Smith's  Lead.  Cases,  *342, 
*356.  And  see  Lord  Abikoer's  interpretation  of  the  old  maxim, 
''Boni  judicis  est  ampliare  jurisdictionetn."  And  the  late  Chief* 
Jiistice  Ames  has  well  expressed  it  in  his  opinion  in  the  case  of 
Reynolds  v.  Hoxie,  6  R.  I.  463,  468,  that  it  is  perfectly  understood 
that  there  cannot  be  a  wrong  under  our  jurisprudence  for  which 
the  law  does  not  in  some  form  provide  a  remedy. 

And  in  the  report  upon  the  codification  of  the  laws  in  Massachu- 
setts, December,  1836>  made  by  Joseph  Story,  Theron  Metcalf, 
Simon  Greenleaf,  Luther  S.  Cushing,  and  C.  E.  Forbes,  they  say 

*'  In  truth,  the  common  law  is  not  in  its  nature  and  charactei 
an  absolutely  fixed,  inflexible  system,  like  the  statute  law,  pro- 
viding only  for  cases  of  a  determinate  form,  which  fall  within  the 
letter  of  the  language,  in  which  a  particular  doctrine  or  legal 
proposition  is  expressed.  It  is  rather  a  system  of  elementary 
principles  and  of  general  juridical  truths,  which  are  continually 
expanding  with  the  progress  of  society,  and  adapting  themselves  to 
the  gradual  changes  of  trade  and  commerce,  and  the  mechanic 
artd,  and  the  exigencies  and  usages  of  the  country.  There  are 
certain  fundamental  maxims  in  it  which  arc  never  departed  from. 
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There  are  othen  again  whieh,  though  trae  in  a  geneial  sense,  «te 
at  the  same  time  snsoeptible  of  modifioationB  and  ezoeptione,  to 
preTent  them  from  doing  manifest  wnmg  and  injury. 

**  When  a  case,  not  afFected  by  any  statute,  arises  in  any  ct  our 
courts  of  justice,  and  the  facts  are  established,  the  first  question  is, 
whether  there  is  any  clear  and  unequivocal  principle  of  the  com- 
mon law,  which  directly  «nd  immediately  goTerns  it  and  fixes  tiie 
rights  of  the  parties.  If  tiiere  be  no  such  principle,  the  next 
question  is,  whether  there  is  any  principle  of  the  common  law 
which,  by  analogy  or  parity  of  reasoning,  oug^ht  to  goyem  it.  If 
neither  of  these  sources  furnishes  a  positive  solution  of  the  contro- 
versy, resort  is  next  had  (as  in  a  case  confessedly  new)  to  the  prin- 
ciples of  natural  justice,  which  constitute  the  basis  of  much  of 
the  common  law;  and  if  these  principles  can  be  ascertained  to  apply 
in  a  full  and  determinate  manner  to  all  the  circumstances,  they  are 
adopted,  and  decide  the  rights  of  the  parties.  If  all  these  sources 
fail,  the  case  is  treated  as  remediless  at  the  common  law,  and  the 
pnly  relief  which  remains  is  by  some  new  legislation  by  statute,  to 
operate  upon  future  cases  of  the  like  nature." 

The  very  origin  of  equity  in  Rome  and  in  England  was  that 
there  was  a  wrong  for  which  there  was  no  remedy,  or  no  adequate 
remedy  at  law.  1  Story's  £q.  Jur.,  §§  49  and  50.  And  we  cannot 
but  approve  the  language  of  Lord  GoTTSifl^HAM  in  Walto&rth  v. 
Holt,  4  Myl.  &  G.  619:  ''  I  think  it  the  duty  of  this  court  to  adapt 
its  practice  and  course  of  proceeding  to  the  existing  state  of  society; 
and  not,  by  too  strict  an  adherence  to  forms  and  rules  established 
under  different  circumstances,  to  decline  to  administer  justice  and 
enforce  rights  for  which  Ihere  is  no  other  remedy.  ♦♦*♦!£ 
it  were  necessary  to  go  much  further  than  it  is,  in  opposition  to 
some  highly  sanctioned  opinions,  in  order  to  open  the  door  of  justice 
in  this  court  to  those  who  cannot  obtain  it  elsewhere,  I  should  not 
shrink  from  the  responsibility  of  doing  so."  Quoted  in  Story's  Bq. 
Jur.  vol.  1,  §  671,  note. 

In  Kurtz  v.  Beatty  <&  Ritchie,  2  Pet.  566,  584,  which  was  to 
obtain  an  injunction  to  prevent  the  removal  of  tombs  and  graves. 
Judge  Stoby,  in  giving  the  opinion  of  the  United  States  Supreme 
Court,  says:  **  It  is  a  case  where  no  action  at  law  ♦  ♦  ♦  conM 
afford  an  adequate  and  complete  remedy.  *  ♦  •  The  remedy 
must  be  sought,  if  at  all,  in  the  protecting  power  of  a  court  <rf 


MAECH  TERM,  1^72.  681 

Pkm  ▼.  Pn^iieAon  of  Swha  Poiat  OsiMtary. 

bhwioery — operating  by  its  injunction  to  praserve  the  repose  of 
tbe  ashes  of  the  dead  snd  the  ndigioas  flensibilities  ci  the  liying.^ 

bi  cMes  like  tbe  present  no  ooi&nion4aw  actaon  oonld  aTail  much. 
The  owner  of  the  lot  might  have  trespass  quare  clatisum,  etc.,  hot 
he  could  only  reoover  damages  in  money.  He  might  hare  an  action  of 
detinne  tor  the  body,  or  90  mach  earth,  etc.,  taken  away;  or  perhaps 
might  haTe  replevin;  if  buried  by  pennission  on  anoi^r's.land,  it 
might  perhaps  be  considered  a  license  or  easement,  for  disturbance  of 
which  the  person  who  procured  the  burial  might  hare  an  action;  but 
it  is  easy  to  see  that  neither  form  of  action  affords  a  sufScient  remedy, 
or  could  with  any  certainty  restore  the  body  to  the  proper  custody. 

Equity  only  can  give  a  fuU  and  complete  remedy,  and  we  think 
the  jurisdiction  is  fully  adequate  to  it. 

It  seems  the  deceased  Mr.  Metcalf  purchased  a  burial  lot,  and 
was,  on  his  decease,  with  the  consent  of  his  widow,  one  of  the 
respondents,  and,  the  complainants  say  they  believe  according  to  his 
own  wishes,  buried  in  it.  The  respondent,  Mro.  Metcalf,  has 
d«murred  to  the  bill,  thus  admitting  these  alleged  facts,  for  the 
puipose  of  the  present  hearing.  Taking  these  allegations  as 
uncontradicted  and  true,  as  Ihe  body  was  removed  by  the  widow, 
without  the  consent  of  the  child,  from  a  place  where  it  was  deposited 
by  his  own  wishes  and  her  consent,  we  think  it  should  be  restored 
to  tlie  place  whence  it  came. 

It  is  not  necessary  to  decide  at  present  what  might  have  been 
done  if  the  child  had  assented,  or  what  the  child  might  do  of  her- 
aelf .  And  from  the  view  wo  take  of  the  case  it  is  of  less  oonse- 
quence  to  whom  the  custody  is  given. 

Although,  as  we  have  said,  the  body  is  not  property  in  tbe  usually 
reoognized  sense  of  the  word,  yet  Wcf  may  consider  it  as  a  sort 
of  quasi  property,  to  which  certain  persons  may  have  rights 
as  they  have  duties  to  perform  toward  it,  arising  out  of  our 
common  humanity.  But  the  person  having  charge  of  it  cannot  be 
considered  as  the  owner  of  it  in  any  sense  whatever;  he  holds  it 
only  as  a  sacred  trust  for  the  benefit  of  all  who  may  from  family  or 
rriendship  have  an  interest  in  it,  and  we  think  that  a  court  of  equity 
may  well  regulate  it  as  such,  and  change  the  custody  if  improperly 
managed.  So  in  the  case  of  custody  of  children,  certain  persons 
^TQ  prima  fctde  entitled  to  their  custody,  yet  the  court  will  inter- 
fere and  regulate  it.  We  think  these  analogies  furnish  a  rule  for 
such  a  case,  and  one  which  will  probably  do  most  complete  justice, 
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as  the  court  could  always  interfere  in  case  of  improper  conduoA^ 
e,  g.  preyenting  other  relatiyee  from  yisiting  the  place  for  the  pur- 
pose of  indulgence  of  feeling,  or  testifying  their  respect  or  affection 
for  the  deceased. 

The  complainants  further  charge  that  after  the  body  had  been 
surreptitiously  disinterred  by  Mrs.  Metcalf,  and  had  been  surrepti- 
tiously removed  by  her  to  the  newly-prepared  grave,  the  superin- 
tendent of  the  defendant  corporation,  upon  his  attention  being 
then  for  the  first  time  called  to  the  matter  while  the  body  was  thus 
exposed,  did  not  direct  its  immediate  reinterment  in  the  lot  from 
which  it  had  been  taken,  but  permitted  and  allowed  it  to  be  interred 
in  the  new  grave  which  Mrs.  Metcalf  had  had  prepared  for  it  in 
khe  lot  to  which  it  had  been  removed;  and  therefore  pray  that  said 
corporation  may  be  directed  to  restore  the  remains  to  the  lot  from 
which  they  were  removed,  and  that  said  Mrs.  Metcalf  be  enjoined 
from  inteirfering  therewith.  The  defendant  cemetery  corporation 
has  answered,  admitting  the  statements  of  the  bill,  and  while  deny- 
ing the  jurisdiction  of  the  court  to  direct  or  control  the  manage- 
ment of  the  internal  affairs  of  the  corporation,  submitting  to  exe- 
cute or  permit  to  be  executed  such  decree  as  the  court  may  maka 
in  the  premises. 

Consent  of  course  cannot  give  jurisdiction.  But  we  think  there 
is  no  doubt  of  the  jurisdiction  of  the  court  in  this  case.  This  cor- 
poration holds  these  lands  for  certain  purposes,  and  for  those  only. 
They  have  no  doubt  a  certain  control  over  the  property,  but  that 
control  is  to  be  exercised  in  such  manner  as  to  carry  out,  at  least 
not  to  interfere  with,  the  legal  rights  of  those  who  hold  burial  lota 
under  them.  They  are  in  fact  trustees  for  certain  purposes,  and 
when  the  trust  is  not  properly  executed,  this  court  has  the  same 
jurisdiction  to  compel  its  execution  as  in  case  of  any  other  trust. 

The  demurrer  of  Mrs.  Metcalf,  the  respondent,  is  overruled. 
She  can  answer  and  contest  the  allegations  of  the  bill  if  she  chooses 
to  do  80. 

Demurrer  overruhd. 
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Wlme  the  Umd  of  one  penon  to  tnnsf erred  to  anothar  imdor  an  ezeeatioo,  it 
most  appear  from  the  officer's  return  that  he  has  proceeded  according  to  the 
Btatnte,  and,  if  it  does  not  bo  appear,  the  defect  cannot  be  supplied  by  evidence 
aUunde, 

Tbesfass  and  ejectment  to  obtain  possession  of  a  lot  of  land 
with  the  improvements  thereon,  situated  in  the  village  of  Paw- 
tucket,  bought  by  the  plaintiff  at  a  constable's  sale  upon  an  execu- 
tion against  the  defendant  issuing  from  a  justice's  court  at  the  suit 
of  one  David  O.  Allen.  A  jury  trial  having  been  waived,  the  case 
was  submitted  to  the  court  both  in  fact  and  law.  The  plaintiff 
offered  in  support  of  his  title  the  execution  in  said  suit  of  Allen  v. 
Emerson,  with  the  officer's  return  thereon.  The  return  was  as  fol- 
lows: 


4t 


Providence,  s.  c.  North  Providence,  May  7,  1863. 
I  have  this  day  at  twelve  o'clock  noon  levied  the  within  execu- 
tion on  all  the  right,  title  and  interest  of  the  within  named  defend- 
ant in  and  to  the  following  described  real  estate  (describing  it),  and 
have  left  a  copy  of  the  within  execution,  with  my  doings  thereoii; 
with  the  town  clerk  of  North  Providence.  I  have  also  set  up  noti- 
fications of  said  levy  on  said  real  estate  in  three  public  places  in 
said  town  of  North  Providence,  to  wit,  one  at  the  town  clerk's 
office  in  said  town  of  North  Providence,  one  at  Dispeau  &  Ghilds, 
and  one  at  the  railroad  depot,  and  that  the  same  will  be  sold  at 
public  auction  to  be  held  at  the  town  clerk's  office  in  the  village  oi 
Pawtucket,  North  Providence,  on  the  10th  day  of  August,  1863,  at 
10  o'clock  in  the  forenoon. 

(Signed)  ^^  Ansel  Carpenter, 

"  Constable.'' 

'*  In  pursuance  to  advertisement  I  have  this  10th  day  of  August, 
1863,  sold  the  above  property  to  Bandall  B.  Wilcox,  who  was  th« 
highest  bidder,  for  the  sum  of  124^,  which  I  have  applied  to  the 
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Batisfaction  of  the  said  execution,  and  hereby  return  this  ezeoafeioii 
satisfied  for  debt  and  costs. 

(Signed)  ''Aksbl  Oabpbntsb, 

The  defendant  objecting  that  the  officer's  return  was  defectiyey 
inasmuch  as  it  did  not  appear  from  it  that  the  estate  had  been 
advertised  for  sale,  as  required  by  the  provision  in  Rev.  Stat.,  chap. 
195,  §  11,  that  the  officer  charged  with  the  serviceof  an  execution, 
if  he  levy  it  on  real  estate,  shall  notify  the  same  ^^by  causing  an 
advertisement  thereof  to  be  published,  once  a  week,  for  the  space 
of  three  weeks  next  before  the  time  of  such  sale,  in  some  newspa- 
per iu  the  county  where  said  estate  lies,"  the  case  was  now  heard 
on  the  question  of  the  sufficiency  of  the  officer's  return,  and  of  the 
right  to  introduce  evidence  to  show  that  the  sale  had  been  duly 
advertised,  notwithstanding  it  did  not  so  appear  in  the  officer's 
return. 

T.  C.  Greene  &  P.  E.  TiUinghast,  for  plaintifl. 

Payne,  for  defendant. 

DtrsFBE,  J.  This  is  an  action  of  trespass  and  ejectment,  which 
ifi  heard  by  the  court  on  law  and  fact,  the  jury  trial  being  waived. 
The  plaintiff  claims  the  land  in  suit,  as  a  purchaser  at  an  exeeu* 
tion  sale,  and  produces  in  evidence,  in  support  of  his  title  (besides 
other  testimony),  the  execution  with  the  offioer^s  return  thereon. 
The  return,  however,  does  not  show  an  advertisement  of  the  sale 
published  for  three  weeks  previous  to  the  sale,  as  required  by  Bev. 
Stat.,  ch.  195,  §  11;  and  the  plaintiff  offers  to  prove  a  compliance 
with  the  statute  by  evidence  aliunde,  though  he  claims  that  the 
return  is  sufficient  as  it  stands. 

In  Maine,  Monroe  v.  Reding,  15  Me.  158;  Jtu>kson  v.  Woodman, 
29  id.  266;  New  Hampshire,  Mead  v,  Harvey, "%  N.  H.  496;  Libbey 
V,  Copp,  3  id.  45;  Avery  v.  Botonian,  39  id.  392:  Vermont,  CtevO' 
land  V.  Allen,  4  Vt.  176;  Sieger  v.  Newbury  Seminary,  19  id.  451; 
Massachusetts,  Williams  v.  Amory,  14  Mass.  20;  Litchfield  v.  Cud" 
worth,  15  Pick.  23,  28;  and  Connecticut,  Metcalfy.  OiOet,  5  Conn. 
400;  BisseU  v.  Mooney,  33  id.  411,  it  is  held  that  where  the  land  of 
me  person  is  transferred  to  another  under  an  execution,  it  most 
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Appear  by  the  officer's  return^  either  expressly  or  by  necessary  infer- 
ence, that  he  has  proceeded  according  to  the  statute,  and  that,  if 
it  does  not  so  appear,  the  defect  cannot  be  supplied  by  evidence 
aliunde.  In  the  unreported  case  of  Hazard  v.  Clegg,  decided  by 
this  court  a  few  years  ago  at  Newport,  the  rule  declared  in  these 
cases  was  recognized  as  the  law  of  this  State*  Seyeral  cases,  how- 
ever, have  been  cited  for  the  plaintiff,  in  which  it  has  been  held 
that  it  is  not  necessary  for  the  purchaser  at  an  execution  sale,  in 
aapport  of  his  title,  to  do  more  tlian  prove  the  judgment  and  levy, 
and  produce  the  sheriff's  deed  —  the  order  of  proceeding  prescribed 
by  the  statute  being  considered  as  simply  directory  to  the  officer. 
In  this  view,  the  title  of  the  purchaser  is  not  affected  even  by  the 
entire  omission  of  the  officer  to  make  any  return.  We  are  not 
prepared  to  adopt  this  view.  We  think  the  power  of  the  officer  to 
transfer  the  estate,  being  derived  from  the  statute,  can  be  validly 
executed  only  in  the  manner  prescribed  by  the  statute;  and  that 
if  the  officer  omit  to  set  up  the  notifications  and  publish  the  adver- 
tisement as  required,  his  deed  (unless  it  can  be  and  is  aided  by  a 
false  return)  will  be  ineffectual  to  pass  tiie  title.  The  officer's 
compliance  with  the  statute  must  also  be  proved  by  the  peraoE 
claiming  under  his  deed ;  it  will  not  be  presumed.  Can  this  prool 
be  made  otherwise  than  by  the  return  ?  The  service  of  the  execu- 
tion is  an  official  act,  and  the  return  is  the  official  record  of  thai 
act  required  to  be  made  by  the  officer  as  a  part  of  his  duty.  Then, 
is  not  such  record  the  proper,  and  the  only  proper  evidence  that,  in 
the  service  of  the  execution,  the  statute  has  been  duly  observed  ? 
Injustice,  doubtless,  may  arise  if  a  defective  return  can  in  no  case 
be  aided  by  testimony  aliunde;  as  injustice  may  sometimes,  doubt- 
less, arise  from  the  rule  that  the  acknowledgment  of  the  deed  of  a 
married  woman  can  only  be  proved  by  the  magistrate's  certificate ; 
but  on  the  other  hand,  it  is  to  be  remembered  that  if  testimony 
aliunde  were  to  be  admitted,  its  admissibility  would  have  a 
tendency  to  introduce  the  uncertainties  and  provocations  to 
litigation  which  are  the  natural  results  of  making  tlie  titles 
of  real  estate  dependent  upon  parol  testimony.  We  are  of  the 
opinion  that  the  rule  of  the  New  England  States,  recognized  by 
this  court  in  Hazard  v.  Clegg,  is  upon  the  whole  the  more  consonant 
with  legal  principle;  and  we  therefore  decide  that  the  return  as 
t  stands  is  defective,  and  that  the  defect  cannot  be  supplied  by 

testimony  aliunde. 

Judgment  accordingly. 


I 

I 
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MighMo/if — dvty  qfUnwn  to  fenoe, 

A  town  Ifl  not  ordinarily  bound  to  fence  its  roads,  and  where  a  highway  con- 
nected with  a  priyate  way,  and  there  was  a  defect  in  the  private  way  acme 
fifty  to  one  hundred  feet  from  the  junction  of  the  two  ways,  it  100*  hdd^ 
that  the  town  was  not  liable  for  an  accident  happening  to  one  who  drove  off 
by  mistake  upon  the  private  way  and  was  injured  by  reason  of  such  defect, 
although  there  was  no  fence  or  other  mark  to  show  the  deviation  of  the 
private  way. 

AcTioi^  of  the  case  to  recover  damages  of  the  town  of  Cumber- 
land for  alleged  negligence  in  not  keeping  a  highway  known  as 
Blackstone  street  in  a  safe  condition. 

At  the  trial  of  the  case  at  the  present  term  of  the  court,  before 
Mr.  Justice  Potteb  and  a  jury,  a  yerdict  was  rendered  for  the 
defendant,  whereupon  the  plaintiff  alleged  exceptions  and  moved 
for  a  new  trial.  The  exceptions,  and  the  facts  of  the  case,  are 
stated  in  the  opinion  of  the  court. 

C.  P.  Robinson,  for  plaintiff,  in  support  of  the  motion.  I. 
Towns  are  liable  for  injuries  resulting  from  defects  outside  the  line 
of  the  highway,  but  near  the  same,  and  in  the  general  direction 
of  the  line  of  travel.  Coggswell  v.  Lexington,  4  Gush.  307  ;  Hay- 
den  V.  Attleborough,  7  Gray,  338  ;  Palmer  et  ah  v.  Andover,  2  Oush. 
600 ;  Currier  v.  Lowell,  16  Pick.  170 ;  Davis  v.  ffitt,  41  N.  H. 
329 ;  Sparliawh  v.  Salem,  1  Allen,  30. 

II.  A  town  is  bound  to  fence  in  a  dangerous  spot  immediately 
contiguous  to  a  highway  in  a  compact  part  of  a  city  or  village, 
more  particularly  when  the  dangerous  spot  invites  the  traveler  to 
enter  it,  from  its  similarity  to  the  true  highway.  Tayhr  v.  Peoh 
ham,  8  B.  I.  352. 

Edvrin  Aldrich,  for  defendant,  contra. 

Bbayton,  G.  J.  The  plaintiff  was  traveling  in  her  carriage  in 
the  night-time  along  a  public  street  in  the  town  of  Cumberland, 
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called  Blackstone  street,  and  had  reached  a  point  thereon  near  a 
bridge,  by  which  the  street  crossed  over  the  railway  and  over  a 
deep  cat  therein.  The  deep  cut  extended  a  long  distance  from  the 
bridge  and  beyond  the  place  of  the  injury  complained  of.  At  the 
point  which  the  plaintiff  had  reached  there  was  a  private  way  lead- 
ing off  to  the  right  from  the  street,  nearly  at  right  angles  thereto, 
and  extended  to  a  school-house,  and  along  by  it  to  another  highway 
beyond.  The  private  way,  some  fifty  to  one  hundred  feet  from  the 
street,  led  along  near  and  in  dangerous  proximity  to  the  deep  cut 
in  the  railroad.  This  way  had  existed  in  the  same  place,  and 
travelers  had  passed  safely  there,  long  before  the  construction  of 
the  railway.  There  was  some  fence  on  the  line  of  the  street  next  the 
bridge,  and  extending  toward  the  private  way  some  ten  or  twelve 
feet.  At  a  considerable  distance  beyond  the  bridge  there  was 
another,  a  public  way,  leading  off  also  to  the  right,  nearly  at  right 
angles  with  the  street 

On  arriving  at  the  point  near  the  bridge  she  turned  off  into  the 
private  way,  supposing  it  to  be  the  public  way  beyond  the  bridge, 
which  she  had  intended  to  take  when  she  came  to  it.  Leaving  the 
street,  she  passed  some  fifty  to  one  hundred  feet  safely,  until  she 
came  in  sight  of  the  school-house,  by  which  she  discovered  that  she 
nad  mistaken  the  way  and  taken  a  wrong  road ;  and  here,  in  at- 
tempting, without  getting  out  of  the  carriage,  to  turn  the  horse 
round  and  to  regain  the  street,  she  was  precipitated  into  the  rail- 
way cut  and  received  the  injury.  At  this  point  the  way  was  nar- 
row and  the  carriage  rut  only  a  few  feet  from  the  bank,  and  turned 
gradually  off  from  the  railroad.  The  town  put  no  railing  or  barrier 
along  the  way  at  this  point,  or  indeed  anywhere  along  the  private 
way.  There  was  evidence  also  that  with  the  railing  near  the  bridge 
of  twelve  feet  in  length  people  might  without  warning  drive  into 
the  cut  next  the  bridge  and  contiguous  to  the  street. 

In  this  state  of  the  evidence  the  plaintiff  requested  the  court  to 
instruct  the  jury  that,  in  such  a  compact  portion  of  the  town,  it  was 
the  duty  of  the  town  to  provide  a  railing  or  barrier  to  prevent 
travelers,  exercising  ordinary  carQ,  from  driving  off  the  highway 
mto  dangerous  spots  contiguous  to  it ;  and  it  is  made  a  ground  of 
exception  that  he  did  not  give  this  instruction  as  to  dangerous 
9pots  without  the  line  of  the  wall,  but  contiguous. 

Were  the  dangerous  spot  where  the  injury  was  received  not  con- 
iCBsedly  so  far  distant  from  the  street  that  in  no  proper  sense  can  it 
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ke  nid  to  be  oontigooiu,  this  might  furnish  grcmnd  of  ezeeptiaiL 
Bui  the  facts  stated  and  allowed  call  for  no  snob  inBtraction. 
Another  instruction  asked  was  given,  viz.,  that  the  town  was  boitnd 
to  provide  railing  against  snch  dangerons  places  within  the  high- 
way. Another  'nstruction  asked,  as  stated  in  the  fonrth  reqnest 
named  in  the  exceptions,  was  not  given.  It  was:  "  11  the  jury 
believed  that  the  direction  of  the  tnm  at  the  passway  (private  way), 
and  at  the  highway  beyond  the  bridge  near  Edward  Harris's  were 
similar,  and  the  town  knew  that  the  passway  was  dangerous,  it  was 
bound  to  fence  up  the  passway."  We  do  not  think  the  judge  should 
have  instructed  the  jury  in  the  general  terms  stated  in  this  request 
Towns  are  required  to  keep  their  highways  in  such  condition  that 
peo]^  exercising  ordinary  care,  reasonably  prudent  men  may  pass 
along  them  with  their  horses,  teams,  and  carriages,  with  safety  and 
coaivenience,  and  may  with  such  care  be  enabled  to  keep  within  the 
line  of  the  highway,  without  being  in  danger  of  falling  off,  or  going 
off,  without  the  limit  of  the  highway,  into  danger  that  may  be  con- 
tiguous to  it,  as  ponds,  sloughs,  cellars  or  excavations,  down  preci- 
pices, against  their  will,  when  they  would  keep  within,  the  way  as 
laid.  The  pit,  or  the  cellar,  or  the  excavation,  outside  the  way,  is 
not,  properly  speaking,  a  defect  in  the  way.  The  defect  in  such 
case,  if  there  be  any,  is  that  no  provision  is  made  in  the  construe- 
kion  or  reparation  to  enable  the  traveler  to  avoid  snch  danger  by 
keeping  in  the  way,  in  other  words,  to  continue  in  the  use  of  the 
way  as  a  traveler  thereon. 

In  Hayden  v.  Attleborough,  7  Gray,  338,  a  railing  beside  the  high- 
way was  necessary  to  prevent  travelers  from  going  off.  There  was 
no  danger  while  he  used  the  way.  Shearman  &  Redfield  on  Negli- 
gence, §  391,  say,  where  a  rail  is  necessary  for  security  of  travelers, 
when  otherwise  unsafe,  and  maintaining  it  would  prevent  the 
injury,  it  is  negligence  not  to  construct  and  properly  maintain  it. 
OoUifia  V.  Dorchester,  6  Cush.  396,  was  cited  to  this  point,  that 
towns  were  not  ordinarily  bound  to  fence  highways,  but  if  neces- 
sary to  safety  at  a  place  otherwise  unsafe  with  ordinary  care,  a  town 
is  bound  to  maintain  a  railing. 

So  in  Alger  v.  Lowell,  3  Allen,  402.  The  plaintiff  was  pushed 
by  the  crowd  in  the  street  upon  a  dangerous  declivity  next  the 
street,  where  there  was  no  fence  to  guard  against  the  danger  recur- 
ring in  a  crowded  street  The  street  was  liable  to  be  crowded,  and 
there  was  risk  of  passers-by  being  thrown  or  falling  into  the  daniper- 
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0U8  place.  In  Nbrris  v.  Litchfield,  35  N.  H.  271,  a  bridge  had  no 
railing  to  protect  travelers  from  falling  off  into  the  stream.  In 
Chicago  v.  GallagJier,  44  El.  295,  the  way  led  along  a  precipice 
haying  no  guard  to  prevent  falling  down.  Another  case  is  that  of 
Ireland  v.  Oswego,  etc.  Turnpike  Company,  13  N.  Y.  526.  The 
company  laid  a  new  track,  diverging  somewhat  from  the  old,  near 
the  place  of  the  injury.  The  new  track  was  safe,  the  old*  was 
dangerous.  The  wall  was  so  left  as  to  mislead  a  person  of  ordinary 
care.  There  was  nothing  to  guide  him  so  that  he  would  keep  the 
new  track  rather  than  the  old  and  dangerous  one,  and  to  run  upon 
the  embankment  left  there,  and  the  court  held  them  bound  to 
have  something  to  turn  the  traveler  from  the  unsafe  track. 

In  Palmer  v.  A7idover,  2  Cush.  600,  there  was  a  bank  wall  next 
a  mill  pond  at  the  foot  of  a  hill  and  at  a  turn  in  the  wall  to  reach 
a  bridge.  There  was  no  barrier  upon  this  wall  to  prevent  persons 
going  straight  forward  from  falling  over  the  wall  into  the  pond. 
This  the  traveler  was  liable  to  do,  and  the  court  held  that  it  was 
the  duty  of  the  town  to  guard  against  this  danger  to  the  traveler  in 
the  use  of  the  highway.  He  was  in  danger,  while  on  the  highway, 
of  going  off. 

In  Sykes  v.  Paulet,  43  Yt.  446,  the  plaintiff  left  the  highway 
with  his  horse  and  wagon  and  went  safely  into  a  shed  of  a  public 
house  near.  From  this  shed  there  was  a  descent  to  the  river 
outside  the  highway,  and  when  the  plaintiff  would  return  to  the 
highway  his  horse  backed  down  the  descent,  where  there  was  no 
railing  to  prevent  it  The  court  said  that  the  plaintiff  must  show 
the  defect  to  be  within  the  limit  of  the  highway,  and  that  the 
liability  of  the  town  never  extended  beyond  the  requirement  to 
keep  the  way  reasonably  safe  against  such  accidents  as  are  likely  to 
occur  in  imng  the  highway  for  travel.  A  person  traveling  along 
the  highway  was  in  no  danger  from  this  descent.  The  condition 
of  the  highway  neither  forced  the  plaintiff  there,  nor  led  him  to  go 
there.  He  did  not  meet  the  accident  in  the  use  of  the  road,  which 
he  had  voluntarily  left. 

In  Sparhawk  v.  Salem,  1  Allen,  30,  the  highway  called  Bridge 
street  was  safe.  The  land  contiguous  was  safe  and  convenient 
The  defect  alleged  was  that  there  was  no  fence  on  Bridge  street. 
The  street  adjoined  land  of  a  railroad  company,  and  their  station 
was  forty  feet  from  the  line  of  the  street;  but  at  the  end  of  their 
itation  was  an  embankment    The  traveler  passed  off  the  street 
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across  this  forty  feet  to  the  end  of  the  station,  and  down  the 
embankment,  and  •  was  thereby  injured.  The  judge  declined  to 
instruct  the  jury  that  there  was  no  defect  in  Bridge  stre<  t,  and  it 
was  held  error  not  to  have  given  them  such  instruction.  And  the 
court  say  that  no  case  has  been  cited  (and  we  may  say  the  same 
bere)  which  sanctions  the  doctrine  that  a  railing  is  necessary  to 
prevent  travelers  from  straying  out  of  the  highway,  when  no 
unsafe  place  is  co7itiguous,  so  as  to  make  it  dangerous  to  travel  in 
tiu  way  itself  next  to  it.  That  the  private  way  which  the  plaintiff 
took  left  the  street  in  the  same  direction  and  at  the  same  angle 
with  it  as  the  public  way  which  she  designed  to  take,  would  not, 
in  our  judgment,  add  to  the  liability  of  the  town,  nor  would  the 
fact  that  in  other  respects  the  private  way  where  it  departs  from 
the  street  resembled  the  puolic  way  beyond.  It  is  not  the  duty 
of  the  town  to  point  out  private  ways. 

There  is  nothing  in  the  street  or  in  its  construction  that  would 
lead  to  any  mistake  as  to  the  way.  The  mistake  is  caused  by  the 
construction  of  the  private  way.  He  who  makes  such  a  way,  makes 
it  in  such  manner  as  he  chooses.  It  is  entirely  separate  am  dis- 
tinct and  independent  of  the  street 

Neither  do  we  think  that  the  knowledge  that  the  private  way  is 
dangerous  can  add  to  the  liabilities  or  the  duty  of  the  town.  Its 
dangers  are  not  the  dangers  of  the  public  way.  Its  defects  are  not 
the  defects  of  the  street.  It  does  not  affect  the  safety  of  the  person 
who  is  traveling  in  the  public  way,  and  while  he  is  traveling  ui>on 
it.  The  town  cannot  stop  the  private  way  or  prevent  any  person, 
who  will,  from  traveling  there,  however  dangerous  it  may  be.  If 
he  will  go  there  yoluntanly.  he  goes  at  his  own  risk. 

But  the  plaintiff  confessedly,  according  to  the  statement  of  the 
exceptions,  traveled  from  this  street  not  less  than  fifty  feet,  and  it 
may  be  one  hundred  and  fifty  feet,  safely,  before  reaching  the 
danger  into  which  she  fell,  and  quite  as  far  as,  nay,  much  farther 
than  the  plaintiff  in  the  case  of  Sparhawk  v.  Salem,  1  Allen,  30. 
She  voluntarily  left  this  street,  in  pursuance  of  her  purpose  when 
she  entered  upon  it.  intending  to  use  it  no  longer.  From  this  time 
all  duty  of  the  town  toward  her  ceased,  and  it  became  entirely 
immaterial  to  her  whether  the  public  street  was  safe  or  unsafe. 
Tliore  was  no  error  in  refusing  the  instruction  her  3  asked. 

The  plaintiff  excepts  to  the  charge  as  given  to  the  jury  in  this, 
as  statctd  in  the  exception,  that  a  town  is  not  bound  to  fenoe  itc 
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highways^  nor  to  provide  against  dangerous  spots,  barriers,  or  rail- 
ings, except  at  snch  dangerous  spots,  stones,  posts,  or  obstructions,, 
as  it  has  itself  made  and  caused. 

The  first  instruction,  as  to  the  duty  of  fencing,  is  not  open  to 
objection.  There  is  no  case  that  holds  that  towns  are  bound  in 
duty  to  fence  their  highways.  The  last,  that  they  are  not  bound 
to  provide  against  dangerous  spots,  except  such  dangerous  spots  as 
the  towns  have  themselves  made  and  caused,  does  not  express  fully 
their  duty.  They  are  bound  to  provide  against  such  as  may  have 
been  caused  by  othera  or  by  the  elements. 

Had  the  evidence  raised  any  question  as  to  dangerous  spots  within 

the  lines  of  the  street,  or  without  the  lines  but  contiguous  thereto, 

by  which  the  plaintiff  was  injured,  and  whether  they  were  caused 

by  the  town  or  by  other  persons,  the  direction  might  be  materiaL 

But  by  the  statement  the  injury  was  not  caused  by  any  dangerous 

place  within  or  contiguous  to  the  street,  and  the  failure  of  the  judge 

to  state  the  whole  duty  of  the  town  in  this  respect  could  not  have 

affected  the  verdict,  and,  had  the  whole  been  stated,  the  verdict 

mnflt  have  been  the  same. 

N0W  trtal  denied. 


Eayajtaugh  v.  Day. 
dOB-Lsea) 

Jntereit — lawofptaes. 

Where  bonds,  and  a  mortgage  to  secure  payment  thereof,  are  made  In  New 
York  between  parties  resident  there,  and  no  provision  is  made  for  the  pay^ 
ment  of  the  bonds  elsewhere,  they  are  presumably  to  be  paid  in  New  York» 
and  Interest  is  to  be  computed  according  to  the  laws  of  that  State,  although 
the  mortgage  given  to  secure  them  is  made  upon  real  estate  in  Rhode  Island. 

And  where  the  interest  is  payable,  not  as  interest,  but  as  damages  for  the  non- 
paymant  of  the  bonds  at  their  maturity,  the  same  rule  applies,  and  interest 
Is  to  be  computed  according  to  the  laws  of  the  place  where  default  is  made. 

Bill  in  equity  to  foreclose  two  mortgages  upoii  land  belonging 
to  one  Eliza  H.  Day. 

The  case  came  before  the  court  upon  the  respondent's  exceptions 
to  the  master's  report    The  master's  report  found  that  the  sums 
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specified  in  the  bonds,  to  secure  which  the  mortgages  irere  gmn, 
were  to  bear  interest  from  date ;  that  at  the  date  of  said  instni- 
ments  the  parties  to  this  suit  were  all  residents  of  the  State  of  New 
York,  and  that  all  the  papers  wei*e  executed  in  that  State,  althoigh 
the  land  covered  by  said  mortgages  was  in  East  Greenwich,  B.  I. 
The  report  further  foand  that  at  the  date  of  said  instruments,  and 
up  to  the  time  of  said  report,  the  legal  rate  of  interest  in  the  State 
of  New  York  was  and  had  been  seven  per  cent  per  annum.  (Jpon 
these  facts  the  master  computed  interest  upon  the  bonds  at  the  rate 
of  seven  per  cent  per  annum,  and  to  this  computation  the  respond- 
ent excepted.  > 

Metcalfy  for  respondent,  in  support  of  the  exception,  con- 
tended that  although  the  bonds  and  mortgages,  being  made  in  New 
York,  would,  if  enforced  there,  carry  interest  at  New  York  rates, 
yet  the  complainant  having  no  stipulation  as  to  interest,  and 
choosing  to  resort  to  Rhode  Island  courts,  could  only  recover  what 
the  Rhode  Island  statute  gives  him,  and  six  per  cent  interest  only 
should  be  computed  and  allowed,  citing  Aytr  v.  TUden,  15  Gray, 
178 ;  Ives  v.  Fanners'  Bank,  2  Allen,  236  ;  Andrews  v.  Pond,  13 
Pet.  65,  78 ;  Cooper  v.  Waldegrave,  2  Beav.  282. 

Browne  dc  Congdon^  for  complainant,  contra,  to  the  point 
that  the  law  of  New  York  should  govern  in  the  computation  of 
interest,  and  that  the  fact  that  the  land  mortgaged  was  situated  in 
Rhode  Island  did  not  affect  the  rule,  cited  Story's  Gonfl«  of  Laws, 
§§  294,  295;  Conseqiui  v.  Fanning  et  ah,  3  Johns.  Ch.  687;  Pearce 
V.  Wallacey  1  Har.  &  J.  48 ;  Cowqua  v.  Lauderbrun,  1  Wash.  C, 
C.  521 ;  Bushby  v.  Camac,  4  id.  296 ;  Winthrop  v.  Carleton,  12 
Mass.  4  ;  Smith  v.  Smiih,  2  Johns.  235 ;  Lanusse  v.  Barker,  3 
Wheat  lai ;  Jaffrwg  v.  Denn^is,  2  Wash.  C.  0,  253 ;  Archer  v. 
Drnie,  2  W.  &  8.  327 ;  De  Wolf  v.  Johnsm  et  al.,  10  Wheat  367 ; 
Potter  V.  TaTlmam,  35  Barb.  182;  Findleg  v.  HaU,  12  Ohio  (N.  S.), 
610 ;  Little  v.  Riley,  43  N.  H.  109 ;  Butler  v.  Meyer,  7  Ind.  77 ; 
Lougee  v.  Washburn,  16  N.  H.  134 ;  Dolman  v.  Cook,  14  N.  J.  Eq. 
56  ;  Sumner  v.  Mills,  20  Texas,  77. 

DuRFSE,  J.  Interest  upon  a  contract  for  the  payment  of  moneji 
wLeore  it  is  payable  as  inteiest  by  the  terms  of  the  contract,  is  to  be 
paid  according  to  the  law  of  the  place  where  the  contract  is  made, 
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unless  it  is  elsewhere  to  be  performed.  The  bonds,  secnied  by  the 
mortgage  here  in  sait,  were  made  in  New  York  between  parties 
resident  there^  and,  as  they  make  no  proTision  for  payment  else- 
where, were  presumably  to  be  paid  in  New  York.  Accordingly 
interest  on  them,  if  payable  as  interest,  would  have  to  be  paid  at 
the  Icga.  rate  in  New  York,  the  &ct  that  they  are  secured  by  a 
mortgage  of  real  estate  in  Rhode  Island  being  ineffectual  to  vary 
the  rule.  De  Wolfv,  Johnson^  10  Wheat.  337  ;  Lockwood  v.  MitcheU, 
7  Ohio  St.  387 :  Varick's  ExW  v.  Crane,  3  Green's  Ch.  128 ;  Doh 
man  v.  Cook,  14  N.  J.  56 ;  Cotheai  v.  Bbfdenbttrgh,  1  Halst.  17 ; 
Siapletofi  t.  Conway^  3  Atk.  727. 

The  interest,  however,  is  payable  not  as  interest,  there  being  no 
stipulation  for  interest  in  the  bonds,  but  as  damages  for  the  non- 
payment of  the  bonds  at  their  maturity  ;  and  the  counsel  for  the 
defendants  contends  that  where  interest  is  to  be  paid  as  damages, 
it  is  to  be  computed  at  the  rate  established  by  the  law  of  the  place 
where  the  suit  is  brought,  and  not  at  the  rate  established  by  the 
law  of  the  place  where  the  contract  was  made  or  to  be  performed. 
The  cases  cited  show  that  such  is  the  rule  in  Massachusetts.  Ayer 
V.  Tilden,  15  Gray,  178 ;  Ives  v.  Farmers'  Bank,  2  Allen,  236. 
The  case  of  Cooper  v.  Waldegrave,  2  Beav.  282,  does  not  show  that 
such  is  the  rule  in  England.  In  that  case  the  question  was  at  what 
rate  interest  was  payable  on  three  bills  of  exchange  drawn  in  Paris 
and  there  accepted,  but  payable  in  London.  No  particular  rate  of 
interest  was  stated  to  be  payable  on  the  face  of  the  bills.  The 
holder  of  the  bills,  in  a  suit  in  England  against  the  acceptor, 
claimed  interest  at  six  per  cent,  tiie  legal  rate  in  France.  The 
court  decided  that  English  interest  at  the  rate  of  five  per  cent 
should  be  paid.  The  reason  given  for  the  decision  was,  that  inter- 
est was  given  as  compensation  for  non-payment  in  England  and 
for  the  delay  suffered  there,  and  that  the  law  of  the  place  where  the 
default  happened  must  govern  the  allowance  of  Interest  arismg  out 
of  the  default.  The  inference  is  that  if  the  de&ult  had  happened 
in  another  place,  the  interest  would  have  been  allowed  at  the  rate 
established  by  the  law  of  such  other  place. 

In  GibbM  v.  Frmnont,  9  Ezch.  24,  a  bill  of  exchange,  on  the 
face  of  which  no  interest  was  reserved,  was  drawn  in  California 
upon  a  drawee  at  Washington,  and  protested  for  non-acoeptance. 
In  an  action  by  the  indorsee  against  the  drawee,  in  the  Court  of 
Excheciuer  in  England,  the  plaintiff  recovoiwl  interost,  by  way  of 
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damages,  at  the  rate  of  25  per  cent,  being  the  rate  payable  in  Oali« 
fornia.  The  question  considered  was  whether  the  plaintiff  should 
have  interest  at  the  rate  current  in  Washington  or  in  California,  no 
claim  even  being  advanced  that  only  the  much  lower  English  rate 
was  to  be  paid.  The  court  followed  the  decision  in  AUen  v.  KeinblBj 
6  Moore's  P.  0.  314,  in  which  it  was  said  that  the  drawer  of  a  bill 
of  exchange  ''is  liable  for  payment  of  the  bill,  not  where  the  bill 
was  to  be  paid  by  the  drawee,  but  where  he,  the  drawer,  made  his 
contract,  with  such  interest,  damages  and  costs,  as  the  law  of  the 
country  where  he  contracted  may  allow."  See,  also,  Ekins  v.  East 
India  Company,  1  P.  Wms.  395,  and  1  Eq.  Ca.  Abr.  288  (E). 

In  Pecks  v.  MayOy  14  Vt.  33,  the  defendants  were  sued  in  Ver- 
mont as  indorsers  of  a  promissory  note,  drawn  in  Canada,  indorsed 
in  Vermont  and  payable  in  New  York  at  a  day  certain,  without 
interest  reserved.  The  court  held  that  interest  was  recoverable  as 
damages  at  the  rate  of  seven  per  cent,  being  the  New  York  rate, 
and  one  per  cent  higher  than  the  rate  in  Vermont  or  Canada.  The 
ground  of  the  decision  was  that  the  defendants  had  made  default 
in  New  York,  the  view  of  the  court  differing  in  that  respect  from 
the  view  which  was  taken  in  Oibbs  v.  Fremont.  The  language  used 
by  Justice  Bedfield,  in  delivering  the  opinion  of  the  court,  was, 
that  on  a  contract  to  pay  money  at  a  certain  time  and  place,  where 
no  interest  is  reserved,  and  there  is  a  delay  of  payment,  ''  interest 
by  way  of  damages,  shall  be  allowed  according  to  the  law  of  the 
place  of  payment,  where  the  money  may  be  supposed  to  have  been 
required  by  the  creditor  for  use,  and  where  he  might  be  supposed 
to  have  borrowed  money  to  supply  the  deficiency  thus  occurring, 
and  to  have  paid  the  rate  of  interest  of  that  country."  This  view 
is  supported  by  many  other  cases.  Foden  v.  Sharp,  4  Johns.  183  ; 
Bechwith  v.  Trtiateea  of  Hartford,  Providence  &  Fishkitt  R,  R.,  29 
Conn.  268 ;  Cotoqua  v.  Lauderbrun,  1  Wash.  C.  C.  521;  Jaffray  v. 
Dennes,  2  id.  253;  Evans  v.  White,  Hemp.  296;  P'auska  v.  Daus, 
31  Tex.  67,  73;  McAllister  v.  Smith,  17  111.  328. 

We  think  the  rule  which  allows  interest  according  to  the  law  ol 
the  place  where  default  is  made,  in  a  case  where  interest  is  recovera- 
ble as  damages,  is  the  more  reasonable  rule,  and  the  rule  which  is 
best  supported  by  authority;  and  that,  where  no  special  rate  ii 
reserved, there  is,  no  distinction  which  can  justly  affect  the  rate  to 
oe  recov.ered,  between  interest  recoverable  as  interest  and  interest 

recoverable  as  damages. 

The  exception  is  overruled. 
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(10  B.  1. 481.) 
Pafrtn^nihip^'reea^&rifng  part  profiU. 

A  penon  who  Ib  to  reeeive  a  part  of  the  proiita  of  a  baBinesa,  either  in  whole 
or  part  pay  for  his  serrioea,  may  maintain  a  bill  in  equity  for  an  account  of 
these  pro6t8. 

Hazard  ▼.  Hazard,  1  Story,  871,  stated  and  distinguished. 

Bill  in  equity.  The  bill  in  substance  charged  that  the  defend- 
ant made  a  contract  with  the  plaintiff,  ander  which  he  was  liable 
to  account  for  and  pay  over  to  the  plaintiff  five  per  cent  of  the 
profits  of  mills  Nos.  2,  3,  and  4,  in  Woonsocket,  belonging  to  the 
defendant,  yearly  and  at  the  close  of  each  year  from  and  after  Jan- 
nary  1,  1864;  that  the  plaintiff  was  under  said  contract  in  no  way 
liable  for  losses  in  said  business;  that  large  profits  had  accrued 
under  said  contract;  that  defendant  had  never  accounted  for  or 
paid  over  any  portion  of  such  profits;  that  the  plaintiff  was  wrong- 
fully discharged  from  his  employment  as  superintendent  of  said 
mills  in  May,  1870;  that  the  defendant  had  promised  to  cancel  one 
of  the  three  mortgages  recited  in  the*  bill,  and  procured  one  of  them 
by  violence  and  fraud.  The  bill  prayed  for  an  account,  for  pay- 
ment of  two  mortgages  out  of  profits  alleged  to  be  due  the  plaintiff, 
for  cancellation  of  the  third  mortgage,  for  injunction  against  sales 
under  said  mortgages,  and  for  general  relief. 

The  answer  denied  the  allegations  of  the  bill,  and  set  forth  a 
contract  determinable  at  the  vnll  of  either  party,  by  which  the 
plaintiff  was  to  receive  five  per  cent  of  the  profits  of  said  business 
over  its  losses,  from  and  after  January  1,  1865,  until  the  termina- 
tion of  said  contract,  and  averred  that  there  were  no  profits. 

The  case  was  formerly  heard  at  the  March  term,  1871,  of  the 
Supreme  Court  for  this  county,  when,  after  consideration,  it  was 
ordered  that  a  decree  be  entered  dismissing  the  bill,  whereupon  the 
complainant  moved  for  a  rehearing,  and  the  case  was  again  heard 
upon  his  motion  at  the  present  term. 

0.  P.  Robinson,  for  complainant. 

Bradley  <§  Metcalfe  for  respondent. 
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PoTTEB«  J.  At  the  former  hearing  of  this  case  upon  the  evidence, 
both  parties  seemed  to  confine  themselves  very  much  to  an  endeavor 
U)  show  that  there  had  or  had  not  been  profits  made.  On  the 
motion  for  rehearing  which  we  are  now  to  determine,  it  is  insisted 
uy  the  complainant  that  he  has  a  right  to  an  account  in  order  to 
ascertain  whether  there  were  any  profits  or  not 

The  bill  alleges  an  agreement  on  the  part  of  Harris  to  pay  the 
complainant  a  certain  salary  as  snperintendent  of  his  mill,  and  also 
a  percentage  of  the  profits  of  the  business.  This  is  admitted  by 
the  answer. 

Is  a  person  who  is  to  receive  a  part  of  the  profits  of  the  business 
in  whole  or  part  pay  for  his  services  entitled  to  an  account  of  those 
profits  ?  We  have  been  referred  by  complainant's  counsel  to  no 
cases  where  the  point  has  been  decided,  and  therefore  must  deter- 
mine the  question  according  to  reason  and  analogy. 

The  case  of  Hazard  v.  Jffazard,  1  Story,  371,  cited  by  Mr.  Brad- 
ley for  the  defendant,  is  not  in  point.  In  that  case  the  defendant 
was  to  receive  part  of  the  profits  as  his  pay,  and  as  the  business 
turned  out  a  losing  one,  the  employer  filed  a  bill  in  the  United 
States  Circuit  Court  to  have  him  held  as  a  partner  and  made  liable 
for  a  portion  of  the  losses.  Judge  Story  only  decided,  after  a 
very  full  examination,  that  receiving  part  of  the  profits  as  compen- 
sation for  services  did  not  constitute  him  a  partner  as  between 
themselves. 

Most  of  the  cases  we  have  examined  have  turned  upon  the  ques- 
tion, what  participation  in  profits  made  the  participant  liable  as 
partner.  There  may  be  cases  where  a  person  puts  his  services  into 
a  business  as  a  set-off  against  capital  furnished  by  another,  and  in 
such  a  case  if  he  is  a  principal  and  has  a  control,  aright  to  manage 
the  business,  an  interest  in  the  profits  as  profits,  he  would,  accord- 
ing to  the  cases,  be  held  entitled  to  an  account  as  a  partner. 

In  the  present  case  the  complainant  has  an  interest  in  the  profits, 
not  as  profits,  but  as  wages;*  he  has  no  agency  or  control,  but  is  in 
all  respects  the  servant  of  his  employer.  It  is  a  mere  debt  from 
employer  to  employee,  and  for  which  the  complainant  would  have 
no  preference  as  a  partner  would  over  any  other  debt  due  from  said 
Harris  on  his  individual  account.    There  are  a  few  cases  where  the 


^  Lord  Bldoh,  In  rt  Harper ,  17  Vet.  404, 41S,  made  light  of  this  dlattnolton,  bat  it  k 
held  to  be  a  sound  dlfltinotioD  by  Ch.  Walworth,  In  OiampUm  v,  Bottwiek^  18  Wendi 
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language  of  the  oonrt  would  seem  to  imply  that  a  person  who 
reoeiyeB  part  of  the  profits  as  pay  is  not  entitled  to  account,  unless 
connected  with  other  things  which  would  make  him  a  partner. 
Dennetf  y.  Oabot,  6  Mete.  8^92;  Champion  t.  Bostwiek^  18  Wend. 
175,  184;  Ex  parte  Harper,  17  Ves.  404-412;  1  Story  on  Part.,  §§ 
48,  49.  But  these  expressions  were  only  incidental  and  not  neces- 
sary to  the  decision  of  the  main  question  in  those  cases,  whether 
the  defendant  was  to  be  held  as  a  partner.  See,  also,  3  Kent's 
Oom.  25,  notes. 

But  there  seems  to  be  sound  sense  in  the  remarks  of  Bissett  (on 
Part  12-15,  quoted  in  Collyer  on  Part,  §  46,  note,  p.  42,  4th  Am.  ed. ) : 
'^  Some  of  the  writers,  and  even  some  of  the  judicial  authorities  on 
this  subject,  appear  to  think  that  they  have  surmounted  tlic  diffi- 
culty by  confining  the  rule  of  liability  (as  a  partner)  to  the  cases 
where  the  party  would  have  a  right  to  an  account  of  the  profits; 
but  to  this  it  may  be  answered,  that  in  all  cases  where  a  person  is 
to  be  paid  for  his  services  by  a  sum  proportionate  to  the  profits,  he 
must  be  entitled  to  an  account  of  the  profits.  If  not,  how  is  he  to 
ascertain  that  he  has  what  he  stipulated  for.  See  7  Jarman  Oonv. 
by  Sweet,  11,  note  a.  In  many  of  the  cases  it  will  be  seen  that, 
notwithstanding  a  clear  right  to  an  account,  no  partnership  was 
held  to  subsist  either  as  between  the  parties  or  as  to  third  persons.'' 

And  in  Hargrave  v.  Conroy,  4  C.  E.  Green,  280-284,  which  was 
a  suit  by  a  party  who  had  agreed  to  work  for  a  fixed  sum,  with  a 
part  of  profits  in  addition,  the  court,  while  holding  that,  according 
to  the  complainant's  own  statement  of  the  profits  (which  for  the 
argument  was  assumed  as  true),  he  had  been  OYcrpaid,  recognized 
his  right  to  an  account  if  the  case  had  required  it. 

It  is  common  for  seamen,  in  certain  sorts  of  voyages,  to  agree  for 
a  certain  share  of  profits  as  wages,  and  an  account  is  always  taken 
when  it  is  necessary  to  ascertain  the  amount  of  profits. 

And,  on  further  examination,  we  find  that  in  the  case  of  Har- 
rington V.  Churchward,  where  the  salary  was  to  be  in  proportion  to 
profits,  it  was  held  by  Vice-Ghancellor  Wood,  that  the  complainant 
might  come  into  equity,  not  merely  for  discovery  in  aid  of  a  suit 
at  law,  but  to  have  an  account  This  case  is  in  S  Weekly  Reporter. 
202;  6  Jurist  (N.  S.),  576;  29  L.  J.  Ghana  521,  but  does  not  seem  to 
be  in  the  regular  reports.  It  is  cited  by  Redfield,  in  note  tc 
Story's  Eq.  Jur.  (8th  ed.),  §  451. 

We  think  the  complainant  entitled  to  an  account     The  bill  vill 
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therefore  stand  diamissed  as  to  all  charges  of  f raad  (of  which  there 

is  not  the  slightest  eridence),  with  costs  for  the  defendant  up  to 

the  time  of  rendering  the  decree,  and  upon  payment  of  costs,  and 

giving  security  for  future  costs,  if  demanded,  the  complainant  may 

proceed  to  have  an  account 

In  regard  to  the  motion  by  defendant's  counsel  for  repayment  of 

the  moneys  now  in  the  registry  of  the  court,  as  the  defendant's 

estate  is  amply  able  to  repay  it,  if  found  due,  and  it  will  be  for  the 

advantage  of  both  parties  to  have  it  earning  more  interest,  it  will 

be  granted. 

Decn$aeeord$9igJjf. 


FosTBB  V.  Wiloox. 

(10B.L4I8J 
(Ja9enafU — action  of,  againH  married 

Where  a  wife  Johis  with  her  husband  in  a  leaae  of  her  lands,  with  cofwmma^ 
of  quiet  enjoyment,  her  hein  and  deviseee  are  not  anawerable  after  her 
death  (as  slie  would  not  be  while  living,  being  a  married  woman,  and  there- 
lore  not  bound  by  such  covenants)  for  any  breach  thereof. 

• 

Action  of  covenant  to  recover  damages  for  a  breach  of  covenant 
of  quiet  enjoyment  given  by  the  defendants'  ancestor.  The  facti 
of  the  case  and  the  defenses  to  the  action  relied  on  by  the  defend- 
ants  are  stated  in  the  opinion  of  the  court 

Hart,  for  plaintiff. 

Browne,  for  defendant 

DuRFEE,  J.  This  is  an  action  to  recover  damages  for  the  breach 
of  a  covenant  of  quiet  enjoyment  contained  in  a  lease  to  the  plain- 
tiff, executed  May  26,  1840,  by  Horace  A.  Wilcox  and  Sally  B.  WU- 
cox,  his  wife.  The  plaintiff  was  evicted  from  a  portion  of  the 
demised  premises  by  the  holders  of  the  rightful  title,  in  Augusti 
1 861,  during  the  continuance  of  the  lease,  and  in  the  life-time  of 
the  lessors.  The  action  is  prosecuted  against  the  defendants  as  the 
aeirs  at  law  and  devisees  of  the  said  Sally  B.  Wilcox.  The  case  is 
tried  to  the  court,  trial  by  jury  having  been  waived. 
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The  first  question  presented  is  whether  the  action  can  be  main- 
tained —  the  objection  to  its  maintenance  being  that  the  covenant 
of  a  married  woman  does  not  bind  her,  and  consequeiidy  cannot 
bind  her  heirs  or  devisees.  The  plaintiff's  counsel  admits 
that  the  action  would  not  lie  against  Sally  B.  Wilcox  if  pb^ 
were  alive,  but  contends  nevertheless  that  the  covenant  is 
not  so  wholly  void  that  an  action  cannot  be  maintained  for 
a  breach  thereof  against  her  heirs  and  devisees.  The  argument 
seems  to  imply  or  assume  that  the  obstacle  to  the  enforcement  of 
the  contracts  of  a  married  woman  is  not  her  inability  to  contract, 
but  her  immunity  from  suit.  If  this  were  so,  however,  her  exemp- 
tion would  continue  only  during  her  coverture.  Her  exemption  is 
much  more  absolute.  The  strongest  cases  against  her  subject  her 
to  liability  only  in  case  of  a  new  provision  made  after  she  has 
become  discovert  {Lee  v.  Mttggeridge,  5  Taunt  35  ;  Franklin  v. 
Beaity^  27  Miss.  347),  while  a  still  more  authoritative  current  of 
decision  is  to  the  effect  that  her  contract  made  during  coverture  is 
not  afiirmable  even  by  a  new  provision  after  she  becomes  discovert, 
without  a  consideration  (Lloyd  y.  Lee,  1  Str.  94 ;  Meyer  y.  Howarth, 
8  Ad.  &  EL  467 ;  Wennaa  v.  Adney,  3  B.  &  P.  247,  note;  Watkins 
V.  Halsiead,  2  Sandf.  311 ;  LMlefield  v.  SJiee,  2  B.  ft  Ad.  811), 
unless  at  least  the  consideration  of  the  original  contract  was  a  bene- 
fit personally  received  by  her.  Qoulding  v.  Davidsony  26  N.  Y. 
604. 

The  plaintiff's  counsel  refers  to  eases  which  hold  that  a  widow  is 
bound  by  the  covenants  contained  in  a  lease  of  her  lands,  executed 
by  her  and  her  husband  during  his  life,  but  not  in  a  way  to  bind 
her,  in  case  she  accepts  the  rent  after  his  death.  See  Wotton  v 
Hale,  3  Saund.  (Wms.  ed.)  180.  But  these  cases,  in  so  far  as  they 
are  authoritative,  do  not  appear  to  hold  that  the  covenants  have 
any  validity  against  her,  previous  to  her  acceptance  of  the  rent,  but 
only  that  by  accepting  the  rent  she  affirms  the  lease  and  her  cove- 
nants therein,  and  thus  gives  them  validity.  Worthington^s  Lessee 
V.  Young ^  6  Ohio,  313,  335.  In  the  case  at  bar  it  is  doubtful  if 
an  acceptance  of  the  rent  could  be  construed  to  have  any  such 
effect ;  for,  aside  from  the  covenants,  the  lease  is  valid  Mrithout  any 
affirmation.  But  if  it  be  otherwise,  there  has  l^een  no  acceptance 
of  any  rent,  since  the  death  of  Horace  A.  Wilcox,  for  that  portion 
of  the  demised  premises  from  which  the  plaintiff  has  been  evicted, 
and  certainly  if  an  affirmation  is  to  be  implied  from  an  acceptance 
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of  rent,  it  can  be  implied  only  to  the  extent  to  which  the  rent  haa 
been  accepted. 

The  phuntifPs  counsel  refers  to  the  cases  of  Nash  v.  Spoffard, 
10  Mete.  192;  and  Hiirs  Lessee  v.  West,  8  Ohio,  226,  which  hold  thai 
a  covenant  of  warranty  in  the  deed  of  a  married  woman  is  operatire 
against  her  by  way  of  estoppel.  But  the  courts  which  allow  the 
corenant  this  negative  efficacy  do  not  allow  it  any  other  effect 
FowUr  T.  Shearer y  7  Mass.  14;  Colcord  v.  Stoan,  id.  291;  Wadleigk 
V.  Sutton,  6  N.  H.  17;  and  there  are  cases  which  hold  that  the  oot- 
enant  is  not  operative  even  by  way  of  estoppel  to  transfer  an  after- 
acquired  title.  Jackson  v.  Vanderheyden,  17  Johns.  167;  Den  v. 
Demarest,  1  Zabr.  525,  541.  And  sec  WigJit  v.  Shaw,  5  Gosh.  56, 66. 

The  counsel  also  makes  the  point  that  a  covenant  for  quiet  enjoy- 
ment runs  with  the  land,  and  is  implied  if  it  be  not  expressed. 
Doubtless  this  is  so  where  the  lessor  is  under  no  disability.  But  we 
do  not  think  a  covenant  can  be  implied  as  a  matter  of  law  against 
a  person  who  is  incapable  of  covenanting  as  a  matter  of  fact.  Nor 
do  we  see  how  a  covenant  can  run  with  the  land,  when  it  is  with- 
out efficacy  as  a  covenant.  And  if  it  can,  we  do  not  see  how  that 
helps  the  plaintiff;  for  a  covenant  that  runs  with  the  land  cannot 
run  with  the  land  after  the  covenantee  has  been  evicted.  In  the 
case  at  bar  the  plaintiff,  as  covenantee,  was  evicted  during  the  life 
of  Sally  B.  Wilcox,  and  while  she  was  still  under  coverture.  The 
plaintiff  is  suing  the  defendants  on  ^count  of  that  eviction,  and  in 
order  to  charge  them  with  liability  for  it,  he  ought  to  show  not 
only  that  they  are  the  heirs  or  devisees  of  Sally  B.  Wilcox,  but  also 
that  as  such  they  may  be  held  to  answer  for  a  breach  of  her  cove- 
nant, committed  while  she  was  alive  and  under  coverture,  for  whicii 
breach  she  herself  could  not  be  held,  for  the  reason  that  the  cove* 
nant  was  of  no  effect  against  her  as  a  contract.  The  defendants 
cannot  be  so  charged,  upon  any  principle  with  which  we  are 
acquainted. 

The  plaintiff  claims  that  the  action,  if  not  maintainable  against 
the  defendants  as  heirs  or  devisees  of  Sally  B.  Wilcox,  may  be  main- 
tained against  them  as  the  heirs  or  devisees  of  Horace  H.  WUcox. 
The  declaration,  however,  does  not  allege  that  they  are  his  heirs  oi 
devisees.  It  does  not  even  all^e  that  he  is  dead.  We  think  judg- 
ment must  be  given  for  the  defendants  for  their  costs. 

Ordered  mcoordin§Uf. 
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OO  B.  L  4174 
Ifm9iffM$fiMr — mrteUontf  wharf  in — when  tM  h$  m^nmL 

The  erection  of  a  wharf  la  tide*waten  la  not  a  nnlaanoe,  if  the  naTigatioa  ii 
not  li^ared  bj  the  erection. 

A  court  of  equity  will  not  interpoae  bj  Injunction  to  prevent  the  erection  of  a 
wharf  in  such  waters,  unless  It  appears  that  the  partj  petitioning  will  be 
materially  and  substantially  injured  by  such  erection. 

Defendants,  being  the  owners  of  an  estate  upon  a  nayigable  river,  were  erect- 
ing a  wharf  against  their  estate,  extending  out  into  said  river.  At  the  suit 
of  the  complainants,  who  were  the  owners  o^the  estate  next  below  them  on 
said  river,  a  preliminary  injunction  had  been  issued  restraining  them  from 
the  completion  of  their  wharf.  Upon  a  motion  to  dissolve  said  injunction, 
held,  the  evidence  showing  that  the  injury  to  the  complainants  caused  by  the 
completion  of  said  wharf  would  be  slight  and  contingent,  and  that,  on  the 
other  hand,  the  wharf  would  greatly  promote  the  defendants'  trade  and 
business,  that  the  injunction  could  not  be  maintained,  except  so  far  as  to 
prevent  the  respondents  from  so  constructing  the  wharf  as  to  spread  its 
materials  into  the  water  in  front  of  the  plaintifiEs'  estate. 

Bill  in  equity.     The  facts  of  the  case,  which  came  beiore 
the  court  on  the  respondents'  motion  to  dissolve  a  preliminary 
injunction  previously  granted,  are  stated  in  the  opinion  of  the 
.court 

James  TiUinghast,  for  complainants. 

Browne,  for  respondents. 

DuKFEEy  J.  This  case  comes  before  us  on  a  motion  of  the 
defendants  to  disaolve  a  preliminary  injunction,  restraining  them 
from  the  further  erection  of  a  wharf,  already  partly  built,  in 
Seekonk  river,  against  their  estate,  which  is  situated  on  the  west 
bank  of  said  river,  in  the  village  of  Pawtucket  The  plaintiffs  are 
the  owners  of  the  estate  next  below  that  of  the  defendants,  and 
separated  from  it  by  Spring  street,  so  called.  They  are  extensively 
engaijed  in  the  coal  and  lumber  business,  -ind,  for  the  convenienot 
of  their  business,  have  erected  on  their  estate  wharves  and  otheff 
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ezpensiTe  improyements.  They  insist  upon  a  continuance  of  the 
injunction,  upon  the  ground  that  the  proposed  wharf  will  be  a 
public  nuisance  by  reason  of  the  obstruction  which  it  will  cause  to 
the  nayigation  of  the  river,  the  same  being  a  tidal  river,  and  will 
be  especially  injurious  to  them  by  incommoding  the  prosecution  of 
their  business,  and  by  causing  the  river  to  shoal  and  fill  up  in  front 
of  their  wharves,  thereby  destroying  or  greatly  deteriorating  their 
estate  for  the  purposes  to  which  it  is  adapted.  The  defendants,  on 
the  other  hand,  contend  that  the  proposed  wharf  will  not  be  a 
nuisance,  and  that  it  will  not  inflict  any  especial  injury  upon  the 
plaintiffs—  at  least  none  which  will  be  irreparable  in  its  efFect  or 
incapable  of  pecuniary  compensation.  In  support  of  these  contra- 
dictory views  a  great  deal  of  testimony  has  been  submitted,  consist- 
ing of  afGidavits,  plats,  a  ohart  of  the  river,  and  the  record  of  the 
lay-out  of  a  highway  extending  into  the  waters  which  the  defend- 
ants propose  to  occupy  with  their  wharf.  The  general  scope  and 
purpose  of  this  testimony  we  will  briefly  recapitulate. 

The  land  constituting  the  estates  of  the  plaintiffs  and  the  defend- 
ants formerly  belonged  to  one  person,  who  sold  to  the  defendants 
in  1857,  and  to  the  plaintiffs  afterward.  It  lay  on  a  bend  or  reces£ 
of  the  river,  extending  from  Lamper  Rock,  so  called,  on  the  south- 
easterly part  of  the  plaintiffs'  estate,  to  a  point  opposite  Seal  Rock, 
BO  called,  on  the  north-easterly  part  of  the  defendants'  estate. 
After  1864  and  1865  both  these  estates  were  improved  by  the  erection 
of  wharves,  and  by  filling  out  into  the  river;  but  in  such  a  way  that 
the  flexure  of  the  shore,  though  changed  and  lessened,  was  not' 
destroyed.  The  estates  were  but  a  short  distance  below  the  head  of 
navigation,  and  the  river,  in  front  of  them,  was  narrow,  with  two 
channels  which  were  ordinarily  used  for  navigation,  the  one  close  to 
the  east  bank  and  the  other  in  the  center.  Sailing  craft  of  the  larger 
kind  usually  navigated  these  channels  by  the  aid  of  tug-boats,  or  by 
being  warped  or  hauled  in  and  out.  The  plaintiffs  claim,  and  in 
8U)>port  of  their  claim,  submit  affidavits  to  the  effect  that  there  was, 
in  addition  to  these  two  channels,  a  third,  which  left  the  middle 
cliannel  at  Lamper  Rock,  and,  winding  along  near  the  west  shore, 
re-entered  the  middle  channel  a  little  above  Seal  Rock ;  that  this 
third  channel  was  navigable  at  all  states  of  the  tide,  being  from 
forty  to  a  hundred  feet  wide,  and  from  five  to  seven  feet  deep,  at 
mean  low  water;  that,  up  to  the  time  when  the  proposed  wharf 
was  partly  built,  they  were  accustomed  to  use  it  *with  advantage  in 
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the  Dayigation  of  vessels  engaged  in  their  business,  and  especiall; 
for  the  purpose  of  egress  from  their  wharves  when  there  were 
several  vessels  at  them ;  that  the  portion  of  the  proposed  wharf 
now  bnilt  obstructi^  the  channel,  and  even  somewhat  incommodes 
the  accustomed  use  of  their  wharf  adjacent  thereto;  and  that  cue 
proposed  wharf,  if  carried  to  completion,  will  entirely  close  the 
channel  to  the  north  of  their  estate,  and,  by  changing  the  current 
and  accumulating  a  large  mass  of  dirt  and  gravel  in  the  river  acar 
them,  will  inevitably  tend  to  shoal  the  waters  in  front  of  their 
wharves. 

The  defendants  admit  that  the  river  is  navigable  in  front  of  the 
plaintiffs'  wharves  ;  but  they  claim,  and  in  proof  of  their  claim, 
they  submit  affidavits  to  the  effect,  that  at  and  above  Spring  street, 
especially  in  the  place  of  the  proposed  wharf,  the  river  is  much 
shallower,  being  only  about  three  feet  deep  (and  one  witness  says  one 
foot  deep)  at  ordinary  low  tide,  except  where  the  bottom  is  lowered 
by  hollows  and  depressions  ;  that  the  river  was  never  used  by  the 
plaintiffs  above  Spring  street  for  their  vessels  when  loaded,  and 
only  very  seldom  when  unloaded,  their  usual  course  being,  after 
unloading  their  vessels  at  their  wharves,  to  haul  them  out  stem 
foremost,  the  way  they  came  in  ;  and  that  only  two  loaded  vessels 
ever  made  the  attempt  to  pass  up  the  river  along  past  Spring  street, 
both  being  vessels  of  the  defendants  ;  one  of  which,  favored  by  the 
tide,  succeeded,  and  the  other  ran  aground.  The  defendants  also 
submit  affidavits  to  the  effect,  that  the  plaintiffs  themselves,  at  one 
time,  entertained  a  plan  of  filling  out  in  front  of  their  estate, 
across  the  alleged  channel ;  that  they  also  proposed  the  establish- 
ment of  a  harbor  line,  and  agreed  with  the  defendants  that  the 
front  of  their  proposed  wharf  would  be  a  proper  limit  for  the  line; 
and  that,  in  their  conversations  with  the  defendants  about  the 
proposed  wharf,  they  did  not  object  on  the  ground  that  it  would 
obstruct  navigation,  but  only  on  the  ground  that  it  would  extend  in 
front  of  their  estate,  and  one  of  the  plaintiffs  assented  to  the 
filling  provided  it  was  not  carried  in  front  of  their  estate.  The 
defendants  also  submit  the  record  of  the  lay-out  of  a  highway  by 
the  town  council  of  North  Providence,  which  upon  appeal  was 
confirmed  by  the  Court  of  Common  Pleas.  By  the  record  it  appears 
that  the  highway  so  laid  out  (the  same  never  has  been  opened) 
passes  across  the  place  of  the  proposed  wharf,  and  in  front  of  the 
wharf  of  the  plaintiffs.    The  record  also  shows  that  under  the  ml. 
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ing  given  by  the  Oonrt  of  Oommon  Pleas,  on  the  trial  of  the  appeal* 
the  jarj  could  not  hare  found  in  favor  of  the  establishment  of  the 
highway,  without  also  finding  that  the  river  where  the  highway 
was  laid  out  was  not  of  any  practical  use  for  the  purposes  of  navi- 
gation. This  highway  was  petitioned  for  by  the  owners  of  the 
estate  now  owned  by  the  plaintiffs. 

Besides  the  testimony  above  referred  to,  we  have  examined  the 
chart  copied  from  the  United  States  coast  survey.  The  chart  con- 
veys to  us  the  impression  that  the  river,  at  the  place  of  the  pro- 
posed wharf,  is  not  so  deep  as  the  witnesses  for  the  plaintiffs  repre- 
sent, and  deeper  than  the  witnesses  for  the  defendants  represent, 
being  of  a  depth  somewhere  between  —  perhaps  not  far  from  half- 
way between  — the  two  representations. 

We  think  it  is  pretty  clearly  shown  by  the  testimony  that  the 
river,  at  the  place  of  the  proposed  wharf,  is  navigable  to  an  extent 
which,  under  certain  circumstances,  might  be  valuable,  but  which, 
in  view  of  the  two  channels  ordinarily  used  for  navigation,  is  of 
no  practical  value  to  any  one  except  the  plaintiffs  and  the  defend- 
ants; that  to  the  plaintiffs  it  is  of  no  practical  value  for  navigation 
by  loaded  vessels,  and  only  occasionally,  when  their  wharves  are 
crowded,  for  unloaded  vessels  —  the  ordinary  egress,  for  unloaded 
vessels  even,  being  an  egress  backward  past  Lamper  Rock. 

The  defendants  contend  that  the  erection  of  a  wharf  in  tide- 
waters, where  the  injury  is  so  inconsiderable,  is  not  a  public  nuisance. 
At  common  law  the  fee  of  the  soil  in  tide- waters  below  high-water 
mark  is  in  the  crown,  and  consequently,  in  England,  every  wharf  that 
is  built,  and  every  rood  of  land  that  is  filled  in,  by  the  riparian  pro- 
prietor, without  leave  of  the  crown,  is  a  trespass  upoQ  its  right — 
technically  termed  a  purpresture.  But  every  purpresture  is  not  a 
public  nuisance;  for  the  crown,  while  it  may  license  a  purpresture, 
cannot  license  a  public  nuisance.  **  It  is  not,^*  says  Lord  Hale, 
*Hpso  facto  a  common  nuisance,  unless  indeed  it  be  a  damage  to  the 
port  and  navigation;"  and  he  adds,  '^ whether  it  be  a  nuisance  or 
not  is  qumstio  facti  and  to  be  determined  by  a  juiy  upon  evidence, 
and  not  a  quwstio  juris.^'  De  Jure  Maris,  Harg.  Tr.  85.  The 
English  cases,  however,  do  not  very  clearly  indicate  the  test  or  cri- 
terion which  distinguishes  a  mere  purpresture  from  a  common  nui- 
sance. In  Rex  V.  Oro9venar  0^  dl.,  2  Stark.  511  (decided  in  1819), 
the  defendants  were  indicted  for  a  nuisance  committed  by  the  erec- 
tion of  a  wharf  between  hi^h  and  low-water  mark,  and  extending 
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for  a  considerable  space  along  the  river.  Lord  Chief  Justice 
ABBorr  instructed  the  jury  that  the  public  had  a  right  to  all  the 
convenience  which  the  former  state  of  the  river  aiforded^  unless  by 
the  change  some  greater  degree  of  convenience  was  rendered.  The 
place  occupied  by  the  wharf  had  previously  been  a  recess  where, 
there  was  evidence  to  show,  vessels  could  find  shelter  in  time  of 
storm  at  cei*tain  states  of  the  tide,  and  his  lordship  instructed  the 
jury  that,  although  vessels  were  not  able  to  enjoy  this  benefit  at  all 
times,  yet  if  they  could  derive  benefit  from  it  for  the  space  of  two 
hours  each  tide,  they  were  entitled  to  that  advantage,  unless  the 
want  of  it  were  compensated  by  some  superior  advantage  resulting 
from  the  alteration.  In  Rex  v.  Russell,  6  B.  &  G.  566  (decided  in 
1827),  the  nuisance  complained  of  was  the  erection  of  two  staiths 
for  loading  ships  with  coals,  one  of  which  extended  nearly  150  feet, 
and  the  other  130  feet  from  high-water  mark  into  the  river,  and 
each  of  which  extended  a  few  feet  beyond  low-water  mark.  The 
jury  were  directed  by  Justice  Batlet  to  acquit  the  defendants,  if 
they  thought  the  abridgment  of  the  right  of  passage  was  for  a  pub- 
lic purpose  and  produced  a  public  benefit,  and  if  it  was  in  a  reason- 
'iblc  situation,  and  a  reasonable  space  was  left  for  the  passage  of 
vessels  navigating  the  river;  and  he  pointed  out  to  them  that  the 
staiths  were  not  merely  a  private  benefit,  for  that  by  means  of  them 
the  coals  were  brought  to  market  at  smaller  expense  and  in  a  bet- 
tor  condition,  in  both  which  respects  the  public  were  benefited. 
This  direction,  on  review  before  the  full  bench,  was  approved. 
Justices  HoLROYD  and  Bayley  concurring,  and  Lord  Tbntekden, 
C.  J.,  dissenting.  The  gi'ound  of  Lord  Tenterdbn's  dissent  was, 
that  the  benefit  which  the  public  might  derive  from  the  staiths,  by 
getting  theirljoals  cheaper  in  price  and  better  in  quality,  could  not 
be  set  off  byway  of  compensation  for  any  injury  resulting  from  the 
staiths  to  navigation.  He  said  the  proper  question  was  whether  the 
navigation  was  injured,  and  that,  if  the  question  had  been  left  to 
the  jury  in  that  form,  and  a  verdict  had  been  found  for  the  defend- 
ants, he  did  not  see  that  any  objection  could  have  been  properly 
made  to  it.  Lord  Tenterden  and  Chief  Justice  Abbott  arfe  the 
same  person,  and  therefore,  reading  his  charge  in  Rex  v.  Givstfenor, 
in  the  light  of  his  dissenting  opinion  in  Rex  v.  Russell,  we  may 
assume  that  he  did  not  mean  to  say  any  thing  more  in  his  charge 
than  that  the  wharf  in  question  would  be  a  nuisance  if  it  materially 
injured  navigation  in  any  way,  unless  in  some  other  way  it  benefited 
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nsTigation  to  a  greater  extent.  In  Bex  ▼.  Ward^  4  A.  &  E.  92,  the 
doctrine  of  compensation^  as  laid  down  in  Bex  v.  BusseU,  was 
pointedly  condemned^  and  has  never  since  been  recognized.  See 
Bex  V.  Morris,  1  B.  &  Ad.  441;  Beg.  v.  Beits,  16  Q.  B.  1022.  In 
Bex  y.  Tyndally  6  A.  &  E.  143  (decided  in  1837,  and  affirmed  in 
1854,  in  Beg.  t.  BusseU,  3  Ellis  &  B.  942),  it  was  held  not  to  be  a 
nuisance  to  erect  piles  and  planking  in  a  harbor  if  it  was  only  in 
gome  extreme  cases  that  the  harbor  was  thereby  rendered  less  secure. 
In  Beg.  v.  Bandall,  1  Can*.  &  M.  496  (tried  at  Nisi  Prius  in  1842), 
the  defendant  was  indicted  for  erecting  a  wharf  between  high  and 
low- water  mark,  where  boats  were  used  before  to  pass,  and  Wight- 
man,  J.,  left  it  to  the  jury  to  say,  whether  the  wharf  was  an  imped- 
iment to  the  navigation  of  the  river  by  any  description  of  vessels  or 
boats,  and  told  them  not  to  consider  the  circumstance  that  a  bene- 
fit had  resulted  therefrom  to  the  general  navigation  of  the  river. 
In  Beg.  v.  Betts,  16  Q.  B.  1022  (1850),  it  was  held  that  a  bridge 
built  partly  in  the  bed  of  a  navigable  river  is  not  necessarily  a  nui- 
sance, the  true  question  being  whether  a  damage  accrues  to  the 
navigation  in  the  particular  locality,  which  is  a  question  for  the 
j^ry. 

The  doctrine  deducible  from  these  cases  is,  that  the  erection  of 
a  wharf  in  tide-waters  is  not  a  nuisance,  if  the  navigation  is  not 
injured  by  the  erection.  If,  however,  we  inquire  what  is  the 
degree  of  obstruction  which,  in  contemplation  of  law,  amounts  to  an 
injury  to  navigation,  the  cases  do  not  furnish  an  entirely  satisfac- 
tory answer.  In  some  of  the  cases  this  question  appears  to  have 
been  left  very  much  at  large  to  the  good  sense  of  the  jury;  while  in 
others,  as  in  Bex  v.  Grosvenor,  and  in  Bex  v.  Bandall,  language 
was  used  which  would  seem  to  imply  that  almost  any  inconvenience 
to  navigation  would  constitute  an  indictable  nuisance.  And  see 
Folkes  V.  C?iady  3  Doug.  340 ;  T?ie  Mayor  of  Colchester  v.  Brooke, 
7  Q.  B.  339,  373  ;  and  Gann  v.  T?ie  Free  Fishers  of  Whitstable,  11 
H.  L.  Cas.  192. 

The  law  as  declared  in  the  English  cases  has  been  recognized  by 
the  courts  of  this  country,  and  has  been  applied  in  some  cases  with 
liberality  toward  the  riparian  proprietor.  The  earliest  cases  are 
Commonwealth  v.  Pierce  (1790),  and  Commonwealth  v.  Crowning' 
shield  (1796),  reported  in  2  Dane's  Abr.  696,  697.  These  were 
oc»th  Massachusetts  cases,  and  in  that  State  the  local  law,  originat- 
ing in  a  colonial  ordinance,  confers  ownership  of  the  shore  between 
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high  and  low-water  marks,  for  one  hundred  rods,  if  the  tide  ebbs  so 
far,  upon  the  adjoining  proprietor,  subject  to  the  qualification  that 
he  shall  not  hare  power  to  stop  or  hinder  the  passage  of  boats  or 
other  vessels.  Both  were  cases  of  wharves  ;  the  wharf  in  the  &rsi 
case  being  built  out  to  the  channel,  or  near  it ;  and  in  the  second^ 
being  partly  below  low-water  mark.  In  the  first  case,  the  court 
said  that  wharves  are  useful  and  necessary  to  trade^  and  might, 
under  the  colonial  ordinance,  and  by  the  common  practice  of  the 
country,  be  built  out  to  low-water  mark,  or  further,  if  not  injurious 
to  the  public  interest  Verdict  for  the  defendant,  because  the  navi- 
gation was  left  convenient.  In  the  other  case,  the  court  say,  "  It  is 
DO  obstruction  to  build  out  a  wharf,  if  a  sufficient  passage  or  way  is 
left  for  the  public."  In  Commonwealth  v.  Wright  et  al,  3  Am.  Jur, 
185  (1830),  the  defendants  were  indicted  for  erecting  a  wharf 
extending  below  the  line  of  low-water  mark  and  into  the  channeL 
Thacher,  J.,  trying  the  case  at  Nisi  Prius,  directed  a  verdict 
against  the  defendant,  unless  the  jury  were  satisfied  that  the  benefit 
to  navigation  would  exceed  the  injury.  See  also  Kee7i  v.  Sutton,  5 
Pick.  492  ;  State  v.  Wilson,  42  Me.  9,  26.  So  also  the  right  to 
wharf  out,  so  long  as  the  navigation  is  not  impeded,  or  at  least  the 
fact  that  such  a  wharf  is  not  a  nuisance,  has  been  recognized  ii> 
Connecticut :  Hast  Haven  v.  Hemming  way,  7  Conn.  186 ;  New 
York:  Wettnore  v.  The  Atlantic  White  Lead  Co.,  37  Barb.  70,  90; 
and  Florida:  Oeiger  v.  Filor,  8  Fla.  326.  Likewise  the  rule  has 
been  recognized  as  applicable  to  our  great  inland  rivers  and  lakes. 
Bainbridge  v.  Sherlock,  29  Ind.  364;  Button  v.  Strong,  1  Black.  23, 
In  New  Jersey,  by  usage  having  the  force  of  law,  the  riparian 
owner  may,  in  the  absence  of  restrictive  legislation,  reclaim  the 
shore  to  low-water  mark,  and  may  hold  it,  when  so  reclaimed,  as 
his  own  even  against  the  State.  Gough  v.  Bell,  2  Zabr.  441;  S.  C. 
3  id.  624;  Stevens  v.  Patterson  £  Newark  R.  R.  Co.,  34  N.  J.  532. 
And  it  seems  that  the  common  understanding,  in  that  State,  carries 
the  right  even  below  low-water  mark,  provided  there  is  no  obstnic- 
tion  of  navigation.     See  opinion  of  Elmer,  J.,  3  Zabr.  658. 

In  this  State  we  have  no  reported  decision  on  the  subject  Here 
as  elsewhere,  doubtless,  the  public  right  is  paramount;  but,  at  the 
same  time,  we  know  of  nothing  in  the  policy  of  the  State,  as  evinced 
either  by  legislation  or  by  prevalent  usage,  which  wculd  lead  us  to 
regard  a  wharf  as  a  nuisance,  merely  because  it  cccupies  watei 
which,  but  for  such  occupation,  might  sometimes  be  used  for  navi* 
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gi»«iou.  The  great  end  of  nayigation  is  commeroe,  and  commeroe 
cannot  be  carried  on  to  advantage  without  convenient  whanres. 
There  are  many  wharves  in  the  State  which  extend  beyond  low- 
water  mark,  and  we  have  no  reason  to  suppose  that  it  would  be  a 
guin  for  navigation  to  reduce  them  within  that  limit.  In  deciding 
whetlier  the  proposed  wharf  is  now,  or  will  be^  when  completed,  a 
nuisance,  we  ought  to  bear  this  in  mind;  as  we  should  also  bear  in 
mind  the  character  of  the  river  and  existing  modes  of  navigation. 
Regarding  the  wharf  in  that  way,  can  we  say  that  it  is  or  will  be  a 
nuisance  ?  Can  we  say  that  it  will  abridge  or  obstruct  the  naviga- 
tion, not  in  some  strained  or  technical  sense,  but  as  practical  men 
consider  abridgment  and  obstruction  ?  We  are  not  prepared  to 
say  that  it  will;  neither  are  we  fully  prepared  to  say  that  it  will 
not  The  question  is  eminently  a  question  for  the  jury;  and  if  the 
case  were  before  us  upon  the  prayer  for  a  permanent  injunction, 
and  were  not  refused  on  other  grounds,  we  should  wait  until  the 
verdict  of  a  jury  could  bo  obtained.  But  we  are  now  to  decide 
simply  whether  whether  the  plaintiffs  make  a  case  for  a  continuance 
of  the  injunction  pending  the  litigation;  for,  considering  the  man- 
ner in  which  the  injunction  was  obtained,  we  think  it  is  for  the 
plaintiffs  to  show  cause  for  its  continuance. 

The  question  then  is,  ought  the  defendants  to  be  restrained, 
even  by  preliminary  injunction,  from  the  completion  of  their  whart^ 
for  the  reason  that  it  will  be  a  public  nuisance,  when  upon  the  evi* 
dence  it  is  so  very  doubtful  if  it  will  be  such.  If  we  were  satisfied 
that  the  defendants  could  not  proceed  without  exposing  the  plain- 
tiffs to  the  danger  of  a  great  and  irreparable  mischief,  we  should 
answer  the  question  in  the  affirmative,  and  should  not  hesitate  to 
enjoin  them  until  their  right  to  proceed  could  be  fairly  adjudicated. 
But  we  are  not  so  satisfied.  The  only  use  which  the  plaintiffs  have 
for  the  waters,  proposed  to  be  occupied,  is  as  a  way  of  egress  for 
their  unloaded  vessels.  This  use  is  infrequent;  their  practice 
being  to  take  their  vessels  in  and  out  the  same  way,  except  when 
their  wharves  are  crowded.  They  doubtless  could  take  them  out 
the  same  way  fdways,  though  sometimes  an  egress  the  other  way  is 
more  oonvenient.  Smith  Grant,  one  of  the  defendants,  testifies 
that  he  never  saw  more  than  three  vessels  passing  out  up  the  river 
from  the  wharves  of  the  plaintiffs ;  George  F.  NeweU,  another  de- 
fendant, that  not  more  than  two  or  three  a  year  pass  out  in  that 
way ;  and  Richanl   M.   Pa3me,  who  for  two  or  three  seasons  hat 
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Buperintended  dredging  in  the  yicinity,  testifies  that  he  has  observed 
that  the  vessels  of  the  plaintiffs  are  hauled  in  and  out  the  same 
way,  and  that  he  never  saw  one  going  out  another  way.  When  the 
plaintiffs  first  learned  that  the  wharf  was  proposed,  they  objected 
to  it  simply  on  the  ground  that  it  would  encroach  upon  the  space 
in  front  of  their  estate;  and  one  of  them,  when  assured  that  it 
would  not,  said  there  would  be  no  objection.  If  they  had  thought 
the  water  of  any  great  value  to  them  as  a  way  of  egress,  they  would 
hardly  have  failed  then  to  have  objected  to  its  obstruction.  The 
defendants  say,  moreover,  that  when  their  wharf  is  built  and  the 
river  dredged  as  they  intend,  its  navigability  will  be  improved 
rather  than  injured,  even  for  the  plaintiffs.  This,  of  course,  may 
not  be  so,  though  it  seems  not  unreasonable.  Very  evidently, 
therefore,  the  injury  which  the  plaintiffs  will  sustain,  by  the  inter- 
ruption of  their  passage  up  the  river,  will  not  be  a  very  serious 
injury  ;  and  we  do  not  think  that,  for  an  injury  so  slight  and  so 
contingent,  they  are  entitled  to  have  the  defendants  restrained  from 
improving  their  estate,  in  a  manner  which  will  so  greatly  promote 
their  trade  and  business,  upon  the  ground  that  the  improvement, 
when  made,  will  be  a  public  nuisance,  without  better  evidence  to 
support  the  charge.  Irtoin  v  Dixon^  9  How.  (U.  S.)  10,  27 ;  Bige- 
low  V.  Tlie  Hartford  Bridge  Co.,  14  Conn.  565  ;  Zabriskis  v.  Jersey 
City  &  Bergen  Railroad  Co.y  2  Beas.  (N.  J.)  314 ;  Morris  £  Essex 
Ralroad  Co.  v.  Prudden,  20  N.  J.  530  ;  Laughlin  v.  TIis  Presidentj 
etc.,  of  Lamasco  City,  6  Ind,  223  ;  Richards^  Appeal,  57  Penn. 
St.  105 ;  Attorney- General  v.  United  Kingdom  Electric  Telegraph 
Co.,  30  Beav.  287. 

The  plaintiffs  claim  that  the  wharf,  if  built,  will  change  the  cur- 
rent of  the  liver,  and  that,  in  consequence  thereof,  the  mud  and 
sediment  of  the  river  will  fill  in  and  shoal  the  water  in  front  of 
their  estate!  We  do  not  think  the  evidence  to  support  this  claim 
is  sufficient  to  warrant  an  injunction. 

They  also  claim  that  the  dirt  and  gravel,  of  which  the  wharf  is 
constructed,  being  uninclosed  by  walls,  spreads  into  the  water  in 
front  of  their  estate  and  interferes  with  the  accustomed  use  of  theii 
wharves.  This,  if  the  claim  be  correct,  is  an  injury  to  which  thej 
ought  not  to  be  subjected  ;  but  the  defendants,  without  being  en« 
joined  from  completing  their  wharf,  may  be  enjoined  from  so  con- 
structing it  as  to  produce  such  a  result. 

We  think,  therefore,  that  the  injunction  should  be  dissolved,  o? 
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should  only  be  so  far  continued  as  to  prevent  the  defendants  from 
constructing  their  wharf  in  such  a  manner  as  will  allow  the 
materials  of  which  it  is  constructed  to  spread  into  the  water  in 
front  of  the  estate  of  the  plaintiffs. 

Decree  accardingljf. 


PoTTBB,  J.^  dissented. 


SiAEFORD  V.  City  of  Proyideitob. 

aOR.  1.667.) 

Damage — meamre  of-^  on  taking  of  land  by  eminent  domatn. 

The  water  commissioDerB  of  the  city  of  Providence  determiDed  to  make  a 
public  improvement,  to  wit,  a  reservoir,  and  took  certain  land  for  that  par> 
po0e,bat  none  belonging  to  the  present  complainants.  After  the  location  of 
said  improvement  they  decided  to  take  more  land,  namely,  that  of  the  com- 
plainants now  in  question.  Held,  that  the  value  of  complainants'  said  land 
was  to  be  estimated  as  it  was  at  the  time  it  was  condenmed,  and  not  at  the 
time  of  the  location  of  the  improvement. 

Petition  for  a  determination  of  the  talue  of  the  lands  of  the 
petitioners,  taken  by  the  water  commissioners  of  the  city  of  Provi- 
denoCy  under  the  provisions  of  chapter  640  of  the  statutes.  The 
petition  alleged  that  the  petitioners  had  not  agreed  with  the  city  or 
with  the  water  commissioners  upon  the  price  to  be  paid  for  their 
lands  so  taken,  and  prayed  that  the  same  might  be  determined  as 
provided  for  by  said  chapter  640  of  the  statutes.  In  accordance 
with  the  statute,  appraisers  were  appointed  by  the  court,  who 
made  an  award  appraising  the  entire  damages  to  the  lands  of  the 
petitioners  at  $12,000.  Upon  the  coming  in  of  the  report  both  the 
petitioners  and  the  city  of  l^rovidcnce  expressed  their  dissatisfaction 
therewith,  and  demanded  a  jury  trial,  which  was  had  at  the  Octo- 
ber term,  1872,  of  the  Supreme  Court  for  this  county,  before  Mr. 
Justice  DuKFEE  and  a  jury,  when,  after  a  verdict  rendered  in  favoi 
of  the  petitioners  for  123,053.32,  the  city  of  Providence  alleged 
exceptions  and  moved  for  a  new  trial.  The  substance  of  the  excep- 
tions is  stated  in  the  opinion  of  the  court 

Bradley  <£  Parkhurst,  for  defendant,  in  support  of  the  motion. 
i.  Land  taken  for  public  use  should  be  appraised  at  its  value,  inde^ 
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pendent  of  the  effect  apon  it  of  the  proposal  to  take  it  for  snch 
purposes,  and  also  independent  of  the  effect  upon  it  caused  by  tak- 
ing adjacent  land  for  the  same  purpose.  Gooley's  Const.  Lim. 
565  :  Oieay  v,  0.  W.  d  Z.  R.  R.  Co.,  4  Ohio  St.  308 ;  Pacific  R. 
R^  Co.  V.  Chrystdly  25  Mo.  544 ;  WoodfolkY.  Nashville  R.  R.  Co.,  2 
Swan,  422  ;  Alabama  £  Florida  R.  R.  Co.  v.  Burketi,  42  Ala.  83  ; 
Parks  V.  Boston,  13  Pick.  198  ;  Henry  v.  Dubuque  R,  R.  Co.,  2 
Iowa,  288 ;  Troy  £  Boston  R.  R.  Co.  v.  Lee,  13  Barb.  169  ;  Canan- 
daigua  £  Niagara  Falls  R.  R.  Co.  v.  Payne,  16  id.  273  ;  In  re  Fur- 
man  Street,  17  Wend.  649 ;  Richmond  <&  Lexington  R.  R.  Co.  v. 
Rogers,  1  Duvall,  135 ;  Somerville  R.  R.  Co.  v.  Doughty,  2  Zabr. 
495 ;  Isom  v.  Miss.  Central  R.  R.  Co.,  36  Miss.  300 ;  Deaton  v. 
County  of  Polk,  9  Iowa,  596  ;  Israel  v.  Jewett,  29  id.  476  ;  Sater  v. 
Burlington  £  Mt.  Pleasant  Plankroad,  1  id.  386 ;  Penn.  R.  R.  Co, 
v.  Heister,  8  Penn.  St.  443  ;  Weston  v.  Pittsburg  R.  R.  Co.,  39  id. 
478  ;  Henricton  v.  Atlantic  £  0.  W.  R.  R.  Co.,  51  id.  90 ;  Schuyl- 
kill Nav.  Co.  V.  Thoburn,  7  S.  &  R.  415 ;  Harvey  v.  Lackawanna 
£  Bloomsburg  R.  R.  Co.,  11  id.  434 ;  Meacham  v.  Fitchburg  R.  R. 
Co.,  4  Cush.  291 ;  Upton  et  al.  v.  South  Reading  Branch  R.  R.  Co., 
8  id.  600 ;  Dwight  et  al.  v.  County  Commissioners  of  Hampden,  11 
201 ;  Battey,  Eogr,  v.  HoXbrook,  11  Gray,  212. 

11.  The  evidence  of  Mr.  Bailey,  that  he  and  others  had  appraised 
land  at  threefold  the  former  price  of  same,  because  in  his  opinion 
and  that  of  his  co-appraisers  the  land  had  been  thus  enhanced  in 
value  in  consequence  of  the  location  of  a  water  reservoir,  other  than 
the  one  in  question  in  the  vicinity  of  the  land  so  appraised,  was 
inadmissible,  because  it  was  res  inter  alios  acta,  and  would  oblige 
parties  to  try  another  case  in  this,  and  because  a  single  opinion 
dxpressed  in  a  private  appraisal,  of  the  effect  of  some  other  reser- 
voir upon  some  other  land,  is  not  evidence  of  the  general  effect  of 
such  locations,  and  because  there  was  no  pretense  that  Mr.  Bailey 
was  an  expert  upon  such  subjects. 

The  evidence  was  material  in  connection  with  the  admitted  fact 
that  the  effect  of  the  location  of  such  water-works  upon  the  value 
of  adjoining  lands  was  allowed  by  the  judge  to  be  considered  by  the 
jury  as  a  proper  element  in  the  assessment  of  damages,  and  was, 
from  the  nature  of  the  case,  the  controlling  element  in  the  assess- 
ment of  value ;  and  still  further,  because  the  judge  stated  to  tb6 
jury  that  such  location  enhanced  such  property,  as  stated  by  the 


iy^  RHODE  ISLAND, 


Stafibrd  T.  City  of  Piovidenoe. 


witness,  tli  reef  old  its  former  value.    Somerville  R,  E.  Co.  v.  Dougiiff, 
2  Zab.  495. 

James  TillingJuut,  for  the  plaintiff,  contra.  I.  The  testimony 
objected  to  in  the  exception  allowed  was  entirely  relevant  and  perti- 
nent to  the  issue. 

II.  The  aflSdavits  do  not  show  any  exception  taken  in  the  mat- 
ters there  referred  to.  Those  matters  are  not  therefore  now  before 
the  court  for  review.  But  if  they  were,  the  ruling  complained  of 
was  entirely  right  and  eminently  just.  This  farm  —  the  wlwle  of 
which  was  taken  —  was  not  seized  till  seven  months  after  the  reser- 
voir had  been  located,  and  nearly  15  months  after  the  popular  vote 
to  take  the  supply  of  water  from  the  Pawtuxet  river;  and  all  the 
cases  agree  tliat  where  the  whole  land  is  i;aken,  the  owner  is  entitled 
to  its  full  fair  market  value  al  the  time  it  i$  taken,  whatever  may 
have  contributed  to  make  up  that  value — even  although  derived  in 
part  from  the  fact  that  the  particular  improvement  for  which  it  is 
taken  is  contemplated.  A  fortiori  where,  as  here,  the  improvement 
itself  has  for  months  preceded  the  seizure.  Dillon's  Munic.  Corp., 
§§  487,  488;  Vanblaricum  v.  State,  7  Blackf.  209;  Oiesy  v.  C.  W.  £ 
Z.  Railroad  Co,y  4  Ohio,  308;  Whitman  v.  Bostoyi  £  Maine  R.  R. 
Co.,  7  Allen,  313;  Parks  v.  Boston,  16  Pick.  208,  209;  SomenriUe 
A  Eastern  R,  R.  Co,  v.  DougJity,  2  Zab.  503;  Meacham  v.  Fitch" 
burg,  4  Cush.  299. 

POTTEB,  J.  Two  exceptions  are  taken  in  this  case.  First  That 
the  evidence  of  Mr.  Bailey  that  he  and  others,  who  had  been 
appointed  to  divide  an  estate,  had  appraised  certain  land  at  three 
times  its  former  value,  because  its  value  had  been  enhanced  by  the 
location  of  a  reservoir  in  its  neighborhood,  was  improperly  admit- 
ted. The  witness  was  not  offered  in  this  case  as  an  expert  to  give 
an  opinion,  but  merely  to  state  a  fact;  and  we  think  it  was  within 
the  discretion  of  the  judge  to  admit  it. 

The  second  and  most  important  exception  is,  that  the  judge  was 
requested  to  charge  *'  that  its  fair  market  value  in  cash,  at  the  time 
it  was  taken,  must  be  paid  to  the  owner;  and  the  jury  in  assessing 
the  amount  have  no  right  to  consider  or  make  use  of  the  fact  that 
it  has  been  increased  in  value  by  the  proposal  or  construction  of 
the  improvement, **  but  he  declined  to  charge  in  those  words.  The 
first  part  of  the  request  was  substantially  charged  by  the  court.  Wv 
thiik  the  latter  clause  of  the  request  objectionable  from  its  .iml.i- 
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guity  and  want  of  precision.  In  the  present  case  it  is  to  be  remarked 
that  the  contemplated  improvement  had  been  located  and  actually 
constructed,  or  nearly  so,  before  this  land  was  taken,  and  it  seems 
to  be  assumed  that  this  construction  has  added  to  the  value  of  the 
property  taken;  and  the  question  is,  who  is  to  have  the  benefit  of 
this  increase  in  value.  Now  if  the  request  is  to  be  considered  as 
meaning  that  whether  a  part  or  the  whole  of  a  man's  land  is  taken, 
the  jury  are  not  to  consider  at  all  any  increased  value  from  proposed 
improvement,  but  are  to  value  it  as  if  no  such  improvement  had 
ever  been  suggested,  then  the  proposition  is  too  broad  and  unjnsl 
to  the  land-owner.  The  market  value  of  land  is  made  up  of  a  great 
many  items — its  productiveness,  its  pleasantness,  its  nearness  to 
markets,  mills,  or  even  a  mill  privilege  not  yet  occupied,  etc.  The 
expectation  or  certainty  to  a  reasonable  intent  that  a  highway  or 
railroad  will  be  called  for  by  the  public  interest,  and  that  from  the 
physical  conformation  of  the  countiy  it  must  follow  a  certain  route, 
adds  an  appreciable  value  to  the  land  along  the  probable  route.  To 
take  an  instance:  the  knowledge  that  the  western  trade  must  haye 
a  route  to  the  Atlantic,  that  the  city  of  Baltimore  would  contend 
for  this  trade,  and  that  the  only  practicable  route  for  a  canal  or 
railroad  to  bring  that  trade  to  Baltimore  was  by  the  way  of  the 
narrow  pass  at  Harper's  Ferry,  would  for  years  before  such  an 
improvement  was  made  add  an  appreciable  value  to  all  the  land 
near  that  pass,  and  would  be  taken  into  consideration  by  every  one 
who  bought  and  sold.  This  may  be  an  extreme  case,  because  there 
was  only  one  possible  route,  but  it  is  still  a  fair  illustration  of  what 
takes  place  in  a  less  degree  in  other  localities.  In  purchasing  land 
in  our  new  States,  the  fact  that,  before  long,  a  railroad  must  be  made 
to  accommodate  the  business  of  particular  sections,  is  taken  into 
considei-ation  by  everybody  in  purchasing. 

Says  Judge  Dillon  (Munic.  Corp.,  §  487),  the  fair  value  of  the 
property  **  includes,  and  justly  so,  the  full  value  at  the  time  it  is 
taken,  no  matter  what  may  have  caused  that  value,  and  although  it 
may  have  shared  with  other  property  in  the  benefits  of  the  proposed 
improvement." 

Most  of  the  cases  which  discuss  the  subject  of  these  bene  tits,  or 
that  increased  in  value  which  land  taken  shares  in  common  with  all 
the  land  around  it,  have  related  to  the  question  whether  any  such 
benefit  or  increased  value  shared  be  setofi  against  or  deducted  from 
the  value  of  the  land  taken. 
Vol.  XIV.  — 90 
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If  the  request  to  charge  means  only  that  the  jury  are  not  to 
andertake  to  speculate  on  the  future,  and  to  calculate  the  increase 
of  business  or  value  which  might  accrue  to  the  land  taken  from 
the  proposed  improvement,  then  it  would  be  unobjectiorable;  if 
on  the  other  hand  it  means  that  the  jury  are  to  exclude  all  3onsid- 
ei*ation  of  any  increase  of  value,  which  owners  may  have  right- 
fully expected  from  any  agitated  or  future  possible  improvement, 
or  from  any  improvement  determined  on,  then  it  is  objectionable, 
because  it  excludes  one  of  those  elements  which  enter  into  the  esti- 
mate of  value  of  land  everywhere.  The  jury,  while  on  the  one 
hand  they  should  not  attempt  to  speculate  on  it,  on  the  other 
hand  should  not  attempt  to  fix  a  value  irrespective  of  such  proposed 
improvement.  In  other  words,  if  the  probability  of  the  making  of 
certain  roads  or  certain  improvements  has  entered  into  and  made 
a  part  of  the  value,  and  which  a  purchaser  would  have  paid  for  it, 
the  jury  should  not  undertake  to  calculate  that  portion  of  the  value 
and  exclude  it. 

Where  a  part  of  the  land  is  taken,  there  is  no  difficulty  ba  to  the 
rule;  and  where  the  whole  is  taken,  we  think  there  ought  to  be 
none;  but  the  remarks  we  have  made  may  aid  us  in  deciding  the 
present  case,  the  peculiarity  of  which  is  that  a  public  improvement 
was  determined  on  and  a  quantity  of  land  taken,  but  no  land 
belonging  to  the  present  complainants,  and  sometime  afterward  the 
commissioners  of  the  water-works  decided  that  it  was  necessary  to 
take  more  land,  viz.,  the  land  now  in  question.  The  question  is|, 
is  the  value  to  be  estimated  at  the  time  of  the  location  of  the  works, 
or  at  the  time  the  land  is  condemned?  Obviously  the  latter,  other- 
wise this  gross  injustice  would  ensue :  if  the  first  location  had 
increased  the  value  of  the  land  in  the  neighborhood,  and  the  then 
owner  sold  for  this  increased  value,  and  the  land  was  subsequently 
condemned,  the  purchaser  would  lose  the  difference.  Upon  any 
principle  of  justice,  the  person  whose  land  is  taken,  whether  in 
whole  or  in  part,  should  be  no  worse  off  than  his  neighbors  whose 
land  is  not  taken,  otherwise  he  does  not  receive  that  just  compen- 
sation the  constitution  provides  for. 

"The  transaction  (says  Judge  Dillok,  §  487),  is  a  compnl- 
Bory  purchase,  the  compulsion,  however,  coming  from  the  public; 
and  the  amount  to  which  the  owner  is  entitled  is  not  simply  the 
value  of  the  property  at  a  forced  sale,  but  such  sum  as  the  property 
is  worth  in  the  market,  if  persons  desiring  to  purchase  were  found 
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i^ho  were  willing  to  pay  its  just  and  full  value  and  no  more." 
Same  rale  in  Somerville,  etc. ,  R.  B.  Co.  v.  Doughty,  2  Zab.  496. 

But,  says  counsel  for  the  city,  in  effect,  we  have  caused  this 
increase  in  the  value  of  this  land^  and  we  should  be  entitled  to  the 
benefit  of  it.  A  man  who  builds  an  expensive  house  on  one  of  a 
number  of  city  lots  thereby  adds  to  the  marketable  value  of  all  tlie 
adjoijiing  lots.  But  he  does  not  do  it  at  the  request  of  the  owners 
of  those  lots,  or  with  any  special  view  to  benefit  them.  And  if 
afterward,  he  should  desire  to  purchase  one  of  those  adjoining  lots, 
he  could  with  no  justice  claim  any  deduction  for  the  increased 
value  he  had  given  to  it.  So  here  the  city  improvement  has  proba- 
bly added  to  the  value  of  all  the  neighboring  land.  It  is  a  neces- 
sary consequence  of  the  improvement.  Why  should  the  owner  of 
the  land  now  taken  be  deprived  of  the  benefit  which  he  has  received 
from  this  increase  of  value,  more  than  the  owners  of  the  other 
neighboring  land?  We  must  therefore  conclude  that  in  case  of 
land  taken  subsequently  to  the  erection  of  a  railroad  or  improve- 
ment, from  a  person,  none  of  whose  land  had  been  taken  before, 
the  rale  must  be  the  value  at  the  time  of  taking,  of  whatever  items 
it  might  be  composed,  the  same  which  other  persons  would  give  for 
it  in  the  market;  and  in  no  case  are  we  to  consider  on  the  one  hand 
the  necessity  of  taking  it,  nor  on  the  other  any  attachment  to  the 
land  or  unwillingness  to  sell,  growing  out  of  local  or  family  assooia- 
tiansL 

New  trial  denied. 
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Cbmar  of  p€U9engers--^Ua6ilUjffor  poiseng&i^i  baggage  —  what  is  baggage. 

PlaintifT  took  passage  on  defendant's  steamboat,  and  was  assigned  a  state 
room.  He  asked  for  a  key  to  the  room,  that  he  might  place  his  bagga^s 
tbereiii,  and  was  informed  that  they  gave  no  keys.  He  thereupon  went  to 
the  room  and  deposited  hit*  hand  baggage,  informing  the  saloon  toys  of  the 
fact,  and  asking  If  it  would  be  safe.  The  baggage  was  stolen.  There  whr 
a  baggageman  on  the  boat,  whose  duty  it  was  to  receive  and  check  bagt^^n. 
wliich  plaintiff  knew.  Held,  that  the  defendant  was  not  liable  f<>i  rho  l^a^- 
gage,  but  8einble  that  he  would  have  been  had  the  state-room  l>een  locked. 

A  price-book  used  by  a  commercial  traveler  in  his  daily  business,  field,  bag- 
gage within  the  rule  of  a  carrier's  liability. 

Action  to  recover  the  value  of  baggage  alleged  to  have  been 
lost  through  defendant's  negligence. 

The  plaintiff^  a  commercial  traveler,  took  passage  on  defendant's 
l)oat,  and  asked  for^  and  had  assigned  to  him^  a  state-room.  He 
ask(  d  for  a  key,  and  was  informed  that  no  keys  were  given  ont, 
whoreu)>(Mi  he  said  ho  did  not  care,  he  only  wanted  a  safe  place  to 
leave  li is  bag  while  he  went  to  get  his  trunk  checked.  He  then 
wont  to  his  room  and  deposited  his  valise  or  hand-bag,  and  told 
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the  saloon  boys  that  he  had  left  it,  and  asked  if  it  woald  be  safe, 
and  was  told  that  it  would  be.  He  then  went  to  check  his  trunk, 
and,  on  returning,  found  his  bag  gone.  Notices  were  posted  about 
the  place  that  the  defendant  would  not  be  responsible  for  baggage, 
unless  delivered  to  the  porter  and  checked,  but  plaintiff  testified 
that  he  did  not  see  the  notice.  Among  the  contents  of  the  valisd 
was  a  book,  containing  a  price-list  of  goods,  which  plaintiff  was 
engaged  in  selling.  Verdict  and  judgment  for  plaintiff.  Defend* 
ant  appealed. 

« 

Ckurpenter  A  Mtsrphff,  for  appeUantt 

B.  N.  Austin,  for  respondent* 

Dixon,  \.  J.  It  is  an  undoubtedly  well-settled  general  role, 
that  a  carrier  of  passengers  has  the  right  to  establish  any  reasona- 
ble regulation  which  he  considers  necessary  to  secure  the  safety  of 
the  baggage  of  his  passengers;  and  if  the  passenger  knows  of  the 
regulation  and  his  baggage  is  lost  through  his  neglect  or  refusal  to 
comply  with  it,  the  carrier  is  not  answerable.  But  in  a  well-con- 
sidered opinion  by  Daly,  first  judge,  in  Macklm  v.  New  Jersey 
SieambocU  Co.,  7  Abb.  Pr.  (N.  S.)  241,  that  learned  judge  expressed 
the  view  that  a  regulation  forbidding  a  passenger  upon  a  steamboat 
from  taking  his  baggage  with  him  into  his  state-room  or  private 
chamber,  except  at  his  own  risk,  is  not  a  reasonable  regulation,  so 
far  as  it  would  apply  to  light  baggage  or  hand  satchels,  containing 
articles  required  for  present  use  in  travel,  and  cannot  exonerate  the 
carrier  from  liability  for  the  loss  of  such  baggage  when  taken  by 
the  passenger  to  his  room  in  disregard  of  the  regulation.  Upon 
this  point  the  judge  said :  ''  When  a  passenger  pays  in  addition  for 
a  separate  or  private  room,  or,  as  it  is  called,  a  state-room,  in  these 
boats,  he  does  so  to  get  greater  and  better  accommodation,  and  for 
the  privacy  and  security  which  it  affords.  If  he  has  simply  with 
him  a  valise  —  a  small  portable  article  coming  under  the  denomi- 
nation of  light  baggage,  as  it  may  be  carried  in  the  hand,  and  that 
from  its  limited  size  usually  admits  of  little  else  than  the  clothing 
and  toilet  articles  required  for  present  use  —  he  has  the  right,  where 
such  is  the  general  character  of  its  contents,  to  take  it  with  him 
Into  the  chamber  provided  for  him,  and  where  he  is  to  pass  the 
night;  and  having  placed  it  there  and  locked  the  door  the  obliga- 
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tion  is  upon  the  carrier  to  see  that  his  property  is  not  purloined  or 
stolen.  Any  regulation,  the  effect  of  which  would  be  to  prerent 
him  from  doing  this,  would  be  unreasonable.  It  is  essential  to  the 
traveler's  convenience  and  comfort,  and  the  law  would  not  descend 
into  the  particularity  of  insisting  that  he  should  open  the  valise, 
and,  taking  out  of  it  exactly  what  was  requisite  for  the  night,  lock 
it  up,  and  then  take  it  and  deposit  it  in  the  baggage  room  for  safe 
keeping."  The  views  thus  expressed  are  criticised  in  the  case  of 
The  R.  E,  iMy  2  Abb.  U.  S.  Gir.  and  Dis.  Ct.  R.  49,  but  are  sane- 
tioned  by  the  decisions  of  the  same  court  in  Mudgett  v.  Bay  State 
Steamboat  Co.,  1  Daly,  151,  and  Gore  v.  Norwich  <&  New  York  Trans. 
Co.,  2  id.  264.  It  is  to  be  observed  of  all  the  foregoing  cases,  how- 
ever, that  in  each  the  state-room  door  was  provided  with  a  lock,  of 
which  the  key  was  delivered  to  the  passenger,  who  had  it  in  his  pos- 
session, leaving  the  door  of  the  room  looked  when  the  same  was 
broken  and  entered,  and  the  articles  stolen  for  which  the  carrier 
was  held  responsible. 

And  there  are  some  decisions  of  recent  date  in  the  English 
courts  respecting  the  liability  of  carriers  by  rail,  which  tend  very 
strongly  to  sustain  the  rule  of  the  Court  of  Common  Pleas  of 
the  city  of  New  York.  Le  Contour  v.  L.  di  8.  W.  Railway  Co., 
L.  R.,  1  Q.  B.  54  ;  Talley  v.  Great  Western  Railway  Co,y  li,  R., 
6  C.  P.  44.  Those  decisions  relate  to  the  responsibility  of  rail- 
way companies  for  the  loss  of  baggage,  such  as  carpet  bags,  books, 
cloaks  and  other  like  things  wanted  by  passengers  upon  their  jour- 
ney, and  which,  with  the  consent  of  the  company,  they  are  accus- 
tomed to  carry  in  the  carriage  with  them.  With  respect  to  such 
articles,  so  carried,  it  was  said  by  Cockburn,  C.  J.,  in  the  first 
named  case,  that  he  could  not  help  thinking  *^  we  ought  to  require 
very  special  circumstances  indeed,  and  circumstances  leading  irre- 
sistibly to  the  conclusion  that  the  passenger  takes  such  personal 
control  and  charge  of  his  baggage  as  to  altogether  give  up  all  hold 
upon  the  company,  before  we  can  say  that  the  company,  as  common 
carriers,  would  not  be  liable  in  the  event  of  the  loss."  All  the 
other  justices  were  of  the  same  opinion.  In  the  other  case  the 
court  evinced  a  disposition  to  modify  somewhat  the  stringency  of 
the  rule,  yet  holding  the  company  liable  where  the  negligence  or 
inattention  of  the  passenger  did  not  contribute  to  the  loss.  It  is 
very  unlikely  that  the  same  rule  would  be  applied  to  light  baggagu 
thus  carried  by  railway  travelers  under  ordinary  circumstances  in 
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this  country  ;  but  the  decisions  are  valuable  as  illustrating  the  rigid 
doctrines  of  the  common  law  upon  the  liability  of  carriers,  when 
not  exempted  by  some  well-known  usage,  by  statute,  or  by  special 
agreement  of  the  parties. 

In  the  present  case  the  plaintiff  deposited  his  hand-bag  or  valise 
in  an  unlocked  state-room,  whence,  with  the.  articles  contained  in 
it,  it  was  lost  or  stolen.  The  room  was  that  assigned  him  by  some 
officer  of  the  boat,  the  clerk  or  steward,  probably  the  latter,  at  the 
time  he  went  on  board,  and  when  he  purchased  his  ticket.  lie 
asked  for  a  key  to  the  room  and  was  informed  they  gave  no  keys, 
to  which,  as  he  testifies,  he  replied  he  did  not  care  for  that  —  all  he 
wanted  w^as  to  place  his  baggage  in  any  room  where  it  could  be  safe 
while  he  went  down  to  get  hia  trunk  of  samples  checked.  He 
deposited  the  valise  in  the  unlocked  room,  having  first  called  the 
attention  of  two  or  three  cabin  or  saloon  boys  to  the  fact,  and 
asked  their  opinion  if  it  would  be  siife,  and  received  from  them  an 
aflirmative  answer.  After  an  absence  of  about  three  quarters  of  an 
hour  he  returned  to  the  room,  and  the  valise  was  gone.  Had  the 
plaintiff  been  furnished  with  a  key  to  the  room,  and  had  he  left 
it  locked  with  tlie  valise  in  it,  we  should  have  little  difficulty  prob- 
ably in  adopting  the  rule  of  the  cases  first  above  referred  to,  and  in 
lii)l(ling  the  defendant  answerable  for  the  loss.  In  such  case  the 
deposit  in  the  state-room  would  be  regarded  as  a  delivery  to  the  , 
carrier,  and  the  reasons  for  holding  him  responsible  seem  quite 
clear  and  satisfactory. 

But  the  distinguishing  feature  of  the  present  case  is,  that  the 
state-room  door  was  provided  with  no  lock,  and  the  plaintiff  knew 
it  when  he  left  the  baggage  there  with  the  door  in  that  condition. 
Was  the  deposit,  under  such  circumstances,  a  delivery  to  the  com- 
pany as  a  common  carrier,  unless  the  same  was  made  with  the 
knowledge  or  consent  of  some  officer  of  the  boat  or  agent  of  the 
company  authorized  to  give  direction  in  the  premises?  Wa.s  it 
negligence  for  the  plaintiff  so  to  deposit  it  without  the  knowledge 
or  consent  of  some  such  officer  or  agent? 

The  rule  of  law  is,  that,  to  charge  a  common  carrier  with  the  loss 
of  property,  it  must  be  shown  to  have  been  delivered  to  him  or  to 
his  agent  for  transportation,  and  if  there  be  an  established  usage  in 
the  carriei^'s  business,  delivery,  according  to  that  usage,  must  be 
shown.  Delivery,  if  made  to  a  servant  or  agent  of  a  carrier,  mnst 
be  to  such  an  one  as  is  instructed  to  receive  goods,  and  not  one 
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engaged  in  other  duties ;  and  where  an  established  mode  of  delivery 
is  shown,  that  mode  mast  be  pursued.  Trowbridge  t.  Ohapin^  23 
Conn.  595  ;  BaU  y.  Neto  Jersey  Steamboat  Co.,  1  Daly,  491 ;  Angell 
on  Carriers,  §  146  a.  The  case  discloses  no  custom  of  travelers  to 
deposit  their  baggage  in  the  manner  the  plaintiff  did,  nor  usage  of 
carriers  by  steamboat  in  general,  or  of  the  defendant  in  particular, 
to  receive  or  accept  delivery  in  that  way.  It  does  appear  that 
there  was  a  porter  or  checkman  on  the  boat,  whose  duty  it  was 
to  receive  and  check  baggage,  and  that  the  plaintiff  had  knowl* 
edge  of  that  fact.  In  the  absence  of  proof  of  any  general  or 
special  usage  authorizing  the  deposit,  and  with  no  evidence  of 
specific  direction  or  assent  on  the  part  of  the  carrier,  and  no 
finding  by  the  jury  that  he  was  guilty  of  negligence  in  not 
providing  the  state-room  door  with  a  suitable  lock  and  key 
according  to  the  custom  of  such  carriers,  and  that  such  negligence 
caused  the  loss,  we  should  say  the  carrier  could  not  be  held  respon- 
sible in  the  action,  and  that  the  placing  of  the  valise  in  the  state- 
room under  such  circumstances  would  not  constitute  a  delivery. 
The  case  as  here  presented  is  wanting  in  evidence  upon  all  these 
points  ;  nor  was  there  any  instruction  asked  by  either  plaintiff  or 
defendant  calculated  to  bring  them  to  the  attention  of  the  court 
at  the  trial.  Neither  was  there  any  instruction  asked  or  given 
touching  the  point  of  negligence  on  the  part  of  the  plaintiff  con- 
tributing to  the  loss. 

On  the  part  of  the  plaintiff  the  two  following  instructions  were 
usked  and  given,  both  of  which,  on  the  case  made  by  the  plaintiff, 
were,  we  think,  erroneous: 

*^  First  If  the  jury  find  that  the  plaintiff  left  his  baggage  in 
the  possession  of  the  defendant's  boat  by  the  direction  and  with 
the  knowledge  and  consent  of  those  having  charge  of  the  boat, 
and  that  the  same  was  lost  or  stolen,  they  must  find  for  the  plain- 
tiff. Second.  If  the  jury  find  that  the  plaintiff  had  taken  his 
passage  on  the  defendant's  boat  and  paid  his  fare,  and,  with  the 
knowledge  and  consent  of  those  having  the  boat  in  charge,  left  his 
baggage  in  a  state-room  assigned  to  him  for  his  use  as  a  passenger, 
it  was  a  delivery  thereof  to  the  defendant,  and  they  must  find  for 
the  plaintiff." 

It  appears  very  clearly  from  the  cross-examination  of  the  plain- 
tiff (and  bis  was  the  only  testimony  tending  to  show  knbwledgcand 
consent  on  the  part  of  those  having  the  boat  in  charge),  that  the 
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Balocm  or  dining-Toom  boys  were  the  only  persons  in  charge  of  th€ 
boat  who  had  such  knowledge,  or  who  professed  to  give  such  con- 
sent. 'lUhere  was  no  proof  of  knowledge  or  consent  on  the  part  of 
any  other  person  engaged  in  or  about  the  boat.  The  reference  in 
the  instructions  must,  therefore,  have  been  to  the  knowledge  and 
consent  of  those  boys,  and  the  jury  were  told,  if  they  so  found, 
that  their  Terdiot  muet  be  for  the  plaintiff.  This  was  clearly  in- 
auilicient  upon  the  rule  above  stated.  The  dining-room  boys  were 
not  authorized  to  waive  conditions,  or  accept  delivery  of  baggage 
in  that  manner.  Their  knowledge  And  consent  was  not  the  knowl- 
edge and  consent  of  the  defendant,  or  of  those  h&ving  charge  of 
the  boat  and  authorized  to  represent  and  bind  the  defendant  in  thad 
particular.  There  was  no  proof  that  either  the  clerk  or  steward 
of  the  boat  had  such  knowledge,  or  that  they  gave  such  consent  or 
any  similar  direction  witli  respect  to  the  baggage  of  the  plaintiff. 

But  the  more  serious  objection  in  point  of  law  to  the  instruc- 
tions is,  that  they  failed  entirely  to  notice  and  to  submit  as  a  quee* 
tion  of  fact  to  be  found  by  the  jury,  that  tiie  plaintiff  was  guilty 
of  no  negligence  in  depositing  and  leaving  his  baggage  in  the  man- 
ner testified  to  by  him.  It  cannot  be  doubted  that  the  evidence 
wn£  such  as  fairly  raised  and  presented  this  question,  and  that  the 
jury  should  have  been  required  to  pass  upon  it.  It  may  have  bee& 
the  fault  of  the  defendant  that  no  specific  request  to  charge  upon 
this  point  was  made  ;  but  yet  we  think  the  instructions  given  ak 
the  request  of  the  plaintiff  were  defective  and  improper  in  wholly 
omitting  it  "  All  the  books  agree,"  says  Nelsoit,  C.  J.,  in  Tower 
V.  Railroad  Co.,  7  Hill,  48,  "that  if  the  negligence  of  the  pass- 
enger conduces  to  the  loss  of  the  goods,  the  carrier  is  not  responsi- 
ble." And  this  rule  of  law  is  peculiarly  applicable  to  cases  where, 
at  the  request  of  the  passenger  or  with  the  assent,  express  or  im- 
plied, of  the  carrier,  baggage  or  goods  are  placed  so  as  to  be  par- 
tially under  the  supervision  and  control  of  the  passenger  himself. 
The  implied  condition  in  all  such  cases  is,  that  the  passenger  shal> 
take  ordinaiy  care  of  the  goods  ;  and  if  his  negligence  causes  the 
loss,  the  carrier  is  not  responsible.  It  was  upon  this  ground  that 
the  carrier  was  excused  in  TaUey  v.  OrecU  Western  Ky  Oo.^  supret, 
where  the  court  say  :  "  There  is,  moreover,  a  general  principle  ap- 
plicable to  these  as  to  all  bailments,  viz.,  that  the  bailor  shall  net 
be  heard  to  cbmplain  of  loss  occasioned  by  his  own  fault,  and  the 
kMH  in  this  case  was  so  occasioned,  and  without  such  fault  would 
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not  have  taken  place.  In  trath  the  expression  'contribntory  negli« 
gence '  in  snob  a  case  is  inaccurate,  if  it  imply  any  negligence  an 
the  part  of  the  company,  all  the  negligence  having  flowed  from  one 
Boarce,  yiz.,  the  conduct  of  the  passenger,  and  the  whole  loss  haT- 
ing  been  occasioned  thereby." 

It  should  at  all  events  have  been  submitted  to  the  jury  to  con- 
sider whether  there  vras  any  want  of  ordinary  care  on  the  part  of 
the  plaintiff  in  leaving  his  baggage  in  the  unlocked  state-room; 
and  if  the  jury  had  found  that  there  was,  then  their  verdict  should 
have  been  for  the  defendant. 

A  question  wUs  made  upon  the  trial  as  to  the  baggage  not  having 
been  delivered  according  to  the  conditions  of  certain  printed  notices 
which  it  was  alleged  were  posted  up  in  various  places  in  and  about 
the  boat.  Upon  this  point  the  court  charged  the  jury,  that  before 
they  could  return  a  verdict  for  the  defendant  because  there  was  no 
delivery  according  to  the  conditions  of  the  notices,  they  must  be 
satisfied  from  the  testimony  that  the  terms  of  the  notice  were 
brought  to  the  knowledge  of  the  plaintiff,  and  that  he  consented  to 
them.  It  is  objected  that  this  instruction  was  erroneous  in  requir- 
ing the  consent  of  the  plaintiff  to  the  conditions,  and,  supposing 
the  conditions  to  have  been  reasonable  and  such  as  the  defendant 
had  the  right  to  impose,  there  can  be  little  doubt,  we  think,  of  the 
error.  The  consent  of  the  passenger  to  such  conditions  is  not 
necessary.  It  is  enough  that  he  knows  them,  and,  that  fact  being 
ascertained,  compliance  with  them  will  be  required  by  law. 

No  evidence  appears  to  have  been  given  showing  that  the  plain- 
tiff knew  the  contents  of  the  notices,  or  was  otherwise  informed  of 
the  regulations  of  the  defendant  as  to  the  delivery  or  receipt  of  bag- 
gage. In  Macklm  v.  New  Jersey  Steamboat  Co.y  supra,  it  was  held 
that  the  passenger  is  under  no  obligation  whatever  to  read  any 
notice  that  may  be  posted  on  a  mast  or  in  a  room,  or  in  any  con- 
spicuous place.  The  court  said:  ^'It  is  well  settled  that  common 
carriers  cannot  affect  or  limit  their  responsibility  by  putting  up 
notices;  and,  this  being  the  case,  it  is  not  obligatory  upon  the  pas- 
senger to  read  them.  They  may  be  employed  by  the  carriers  as  a 
means  of  bringing  to  the  passenger's  knowledge  any  reasonable 
regulation;  but  it  does  not  follow  from  this  that  it  is  obligatory 
upon  him  to  read  all  such  notices;  for,  if  we  were  to  hold  that,  we 
would  have  to  hold  that  whether  he  read  them  oi*  not,  it  being 
obligatory  upon  him  to  read  them,  he  would  be  chargeable  with  a 
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knowledge  of  their  contents;  and  this  is  farther  than  the  law  ham 
eyer  gone." 

Another  qnestion  made  in  argument  here  is,  whether  the  ^'prioe 
book  "  described  by  the  plaintiff  in  his  testimony  is  to  be  considered 
as  pait  of  his  ordinary  personal  baggage,  for  the  loss  of  which  the 
defendant  may  be  held  liable  as  a  common  carrier.  The  book, 
which  was  in  manuscript,  contained  the  prices  of  the  component 
parts  of  all  Sheffield  goods,  in  the  sale  of  which  the  plaintiff  was 
engaged,  such  as  files,  tools  and  cutlery,  and  the  cost  of  the  mate- 
rial and  of  the  production  of  each  part  toward  its  completion.  It 
was  a  book  useful  to  the  plaintiff  in  making  sales  of  the  goods  in 
different  parts  of  the  country,  which  was  the  object  of  his  journey. 
He  used  it  in  his  business  from  time  to  time  as  occasion  required, 
for  the  purpose  of  ascertaining  and  correcting  values  which  he 
could  not  keep  in  his  head. 

It  has  always  been  found  very  difficult  to  define  with  accuracy 
what  shall  be  deemed  baggage  within  the  rule  of  the  carrier's 
liability.  The  definitions  given  by  Bbgnson,  J.,  in  Hawkins  v. 
Hoffman,  6  Hill,  590,  and  by  Judge  Story  in  his  work  on  Bailments, 
§  499,  have  generally  been  recognized  as  correct.  After  alluding  to 
the  difficulties  and  several  of  the  definitions  which  have  been 
attempted.  Chief  Justice  Ogokbitrn  lays  down  the  following  rule  in 
Macrowr,  OrecU  Western  Railway  Co.,  L.  R,  6  Q.  B.  622.  He  says: 
*^  We  hold  the  true  rule  to  be,  that  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs,  either 
with  reference  to  the  immediate  necessities,  or  to  the  ultimate 
purpose,  of  the  journey,  must  be  considered  as  personal  baggage. 
This  would  include,  not  only  all  articles  of  apparel,  whether  for  use 
or  ornament,  but  also  the  gun  case  or  the  fishing  apparatus  of  the 
sportsman,  the  easel  of  the  artist  on  a  sketehing  tour,  or  the  books 
of  the  student,  and  other  articles  of  an  analogous  character,  Ihe 
use  of  which  is  personal  to  the  traveler,  and  the  taking  of  which 
*  has  arisen  from  the  fact  of  his  journeying.  On  the  other  hand, 
the  term  '  ordinary  luggage '  being  thus  confined  to  that  which  is 
personal  to  the  passenger  and  carried  for  his  use  or  convenience,  it 
follows  that  what  is  carried  for  the  purposes  of  business,  such  as 
merchandise  or  the  like,  or  for  larger  or  ulterior  purposes,  such  as 
artioles  of  furniture  or  household  goods,  would  not  come  withic 
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the  descriplion  of  ordinary  luggage,  unless  accepted  as  such  by  the 
carrier." 

Aided  by  the  foregoing  definition,  which  is  as  fall  and  aoenrste 
as  any  which  has  been  or  }>erhu))6  can  be  framed,  it  is  still  difBonli 
in  the  present  case,  as  it  has  been  found  to  be  in  many  others,  to 
determine  what  properly,  or  whether  the  book  in  question,  comes 
under  the  desciriplion  of  ordinary  personal  baggage.  In  Phslps  t. 
LondoHy  etc,  JtaiUmy  Ck,  19  J.  Scott,  N.  S.  115  E.  C.  L.  321,  the 
question  for  the  court  was,  whether  an  attorney,  trayeling  as  a 
passenger  on.a.iailway,  was  entitled  to  carry  with  him  in  his  port- 
manteau, as  ordinary  luggage,  the  deeds  and  documents  which 
were  required  as  eyidence  on  a  trial  which  he  was  going  to  attend, 
and  it  was  held  that  he  was  not.  On  the  other  hand,  i^  Hopkins 
y.  Westcott;  6  Blatchf.  64,  it  was  held  that  manuscript  books,  the 
property  of  a  student  and  necessary  to  the  prosecution  of  his 
studies,  are  to  be  regarded  as  baggage.  In  that  case  Shifm ak,  J.| 
says:  '^  Now  it  may  safely  be  said,  that  books  constitute  to  some 
exi  en  t  a  part^of  the  baggage  of  eyery  intelligent  trayeler.  Especially 
16  this  the  case  with  scholars,  students,  and  members  of  the  learned 
professions.  There  is  no  reason  why  they  should  not  be  under  the 
protection  of  the  law,  as  against  the  negligence  of  carriers,  as  well 
as  any  other  portions  of  their  baggage.  But  it  is  said  that  no  case 
can  be  shown  where  the  carrier  has  been  held  liable  for  manuscripts. 
No  such  case  has  been  cited,  and,  in  my  researches,  I  haye  found 
none.  But  I  see  no  reason  for  adoptinga  rule  by  whidi  they  should 
be  excluded,  under  all  circumstances,  from  the  list  of  articles 
termed  '  baggage.'  With  a  lawyer  going  to  a  distant  place  to  attend 
court,  with  the  author  proceeding  to  his  publisher's,  with  the  lec» 
turer  traveling  to  the  place  where  his  engagement  is  to  be  fulfiUed, 
matin script8  often  form,  though  a  small,  yet  an  indispensable  part 
of  hi.^  baggage.  They  are  carried,  as  such,  in  his  trunk  or  pori* 
mail U'uu.  among  his  other  necessary  effects.  They  are  indispensa- 
ble to  tlic  object  of  his  journey;  and  as  they  are  carried  with  his 
bas:i:agc,  .in  accordance  with  custom,  I  see  no  reason  why  they 
sliouU  not  be  deemed  as  necessary  a  part  of  his  baggage  as  his 
novel  or  his  fishing  tackle.  In  tlie  present  case  the  manuscript 
books  lost  are  admitted  to  have  been  necessary  articles  for  the  atu* 
dent  at  the  institution  to  which  he  was  proceeding.  Thej  imutt 
nnder  all  the  circumstances,  be  deemed  to  have  been  a  part  of 
baggage,  for  which  the  defendants  are  liable." 
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In  Torpey  v.  WilliamSy  3  Daly,  162,  it  was  held  that  both  nroney 
and  jewelry  form  part  of  a  passenger's  baggage,  for  the  lofss  of 
which  a  oarrier  is  liable,  provided  the  former  does  not  exceed  a  sum 
necessary  for  traveling  expenses,  and  the  latter  is  confined  to  such 
as  is  oi:dinarily  worn  about  the  person. 

It  must  on  the  whole  be  held,  we  think,  that  the  book  in  ques- 
tion was  an  article  of  personal  baggage  wittiin  the  definition  above 
given  and  the  decisions  upon  the  subject.  It  was  a  thing  of  per- 
sonal use  and  convenience  to  the  plaintiff  according' to  the  wants  of 
the  particular  class  of  travelers  to  which  he  belonged,  and  was 
taken  with  him  as  well  with  reference  to  the  immediate  necessities 
of  his  journey  as  to  the  ultimate  purposes  of  it.  It  was  not  an 
article  of  merchandise  or  the  like,  or  any  ttiing*  designed  for  tree 
ulterior  the  purposes  of  his  journey,  but  a  book  of  memoranda  ctm- 
venient  and  necessary  for  him  personally  in  accomplishing  the 
object  of  his  travel.  It  was  personal  baggage,  within  the  definition 
and  rule  of  law  upon  that  subject. 

Judgment  reversed,  and  a  venire  dienomawccrded. 


Ralph  y.  Thb  Chicago  &  Nobthwestebn  Railway  GompastTc 

(»  Wis.  m.) 

Parti6$  —  in  action  ctgainei  carrier  for  lots  ofgoode. 

The  purchaser  of  a  chattel,  being  diesatiBfied  with  it,  Teshipped  it  to  the 
seller,  and,  afterward,  the  chattel  not  having  cometdthe  eeller^B  hands,  paid 
him  for  it.  Held^  that  the  right  of  action  against  the  carrier  for  its  loss  wat 
in  the  purchaser. 

■ 

Action  to  recover  the  value  of  a  quantity  of  rope  which  plaintifl 
alleged  he  delivered  to  defendant  for  transportation  to  Chicago. 
Answer,  general  denial.  The  cvidonoo  tended  to  show  that  plain« 
tiff  ordered  the  rope  la  Chicago  ;  that  it  waa  sfiffit  tohimi,*  that  on 
receipt  of  it  he  was  dissatisfied  with  it,  and  deli'vered  it  to  dafsnd- 
aut  to  be  resfaipped  to  the  vendors  at  Chicago.  The  rope  was*  lost, 
and  plaintiff  paid  ttie  vendore  therefor.  The  evidence  was  conflict* 
ing  as  to  whether  the  rope  was  delivered  to  the  defendant,  but  the 
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opinion  on  that  point  is  of  no  general  interest,  so  that  the  e^idenoe 
need  not  be  stated. 
Judgment  was  rendered  for  defendant^  and  plaintiff  appealed. 

L.  B.  Oa$weO,  for  appellant 

A.  A.  JaekMn,  for  respondent. 

Ltok,  J.  I.  Even  thongh  it  be  oonoeded  that  the  plaintiff  was 
not  the  owner  of  the  rope  in  question  at  the  time  of  the  alleged 
deliyery  thereof  to  the  defendant,  still  we  think  that,  under  the  cir- 
cumstances of  the  case,  when  the  plaintiff  paid  for  the  rope  he 
became  the  owner  thereof,  and  of  the  alleged  cause  of  action  for  the 
loss  of  it.  Had  the  action  been  brought  bj  the  vendors,  the  Chi- 
cago firm,  after  such  payment  was  made,  proof  of  the  payment 
would  doubtless  defeat  such  action.  If  the  plaintiff  cannot  recover 
in  this  action,  then  no  person  can  recover  for  the  loss  of  the  rope. 

[The  remainder  of  the  opinion  is  devoted  to  a  consideration  of 
the  evidence.] 

JudffmmU  rwermL 


Dbitbb  t.  Thb  Wsstebn  TTiaoia'  Railboad  Oompavt. 

Damagsi — in  taking  landjbr  raUroad. 

Plilntlfr  was  notified  by  defendants  that  part  of  certain  lands  booght  bj 
him  to  erect  bnildings  on  would  be  taken  hj  defendants  for  their  raU 
road,  and  proceedings  were  commenced  therefor ;  plaintiff  notwithstanding 
erected  his  boUdings  and  defendants  afterward  took  the  land.  Held,  that 
the  damage  for  the  taking  of  the  land  was  to  be  estimated  as  of  the  daj 
when  the  defendants  acquired  the  right  to  the  property,  and  that  plaintifl 
was  entitled  to  damages  according  to  th«^  value  of  the  lands  s«  improved. 

Several  lots  were  used  in  connection  with  a  mill  property.  One  of  the  lots 
was  taken  for  the  use  of  a  railroad.  BM,  that  evidence  that  the  bnsineH 
of  the  mill  would  be  injured  bv  the  taUng,  was  admissible  on  the  queotioii 
of  damages. 
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Appbal  from  an  award  made  by  commissioners  appointed  under 
a  statute  to  assess  plaintiffs  damages  for  the  taking  of  their  lands  by 
defendants. 

It  appeared  that  the  plaintiffs  were  the  owners  of  several  lots  in 
the  city  of  Bacine,  which  they  had  purchased  for  the  purpose  of 
building  a  sash  and  door  factory  and  planing  mill;  that  in  January, 
1870,  they  were  notified  by  defendants  that  one  or  more  of  the  lots 
would  be  taken  by  them  for  railroad  purposes;  that  in  February 
notice  of  proceedings  to  take  the  land  were  served  on  plaintiffs;  that 
notwithstanding  plaintiffs  went  on  and  built  their  factory  and  plan« 
ing  mill  and  had  it  in  operation  about  the  1st  of  May,  1870;  that 
the  defendants  acquired  title  to  one  of  the  lots  on  May  7, 1870. 

The  Circuit  Court  instructed  the  jury  substantially  as  follows: 
**  It  appears  that  the  plaintiffs  were  the  owners  of  lots  7,  8,  9  and 
10,  in  block  5,  in  the  first  ward  of  this  city,  on  the  7th  of  May  last. 
Upon  this  appeal  you  are  to  re-appraise  their  damages  upon  the 
following  principles:  1st.  You  are  to  allow  them  what  would  have 
been  the  fair  market  value  of  lot  7,  on  the  7th  of  May  last,  had 
there  been  no  railroad  track  on  the  lot,  or  on  the  east  half  the  street 
by  which  said  lot  was  bounded  on  its  west  side  (viz.,  that  part  of 
the  street  of  which  the  fee  was  in  the  plaintiffs).  2d.  If  the  market 
value  of  lots  8,  9  and  10  is  permanently  depreciated  by  reason  of 
the  taking  and  appropriation  of  lot  7  for  railroad  purposes,  you  will 
also  allow  plaintiffs  the  amount  of  such  depreciation,  estimated  as 
of  the  7th  of  May  last,  less  any  benefits  which  have  accrued  thereto 
by  reason  of  the  drain  constructed  by  the  railroad  company.  I  do 
not  recollect  that  there  is  any  testimony  tending  to  show  any  other 
special  benefits  resulting  to  plaintiffs  by  reason  of  the  construction 
of  the  railroad,  or  by  reason  of  any  improvement  made  by  the  rail- 
road company.  Plaintiffs  are  not  chargeable  for  any  benefits  so 
resulting  to  them  or  their  property  which  are  enjoyed  by  them  in 
oommon  with  the  rest  of  the  community. '^ 

^'  Counsel  for  defendant  has  moved  the  court  to  strike  out  the 
evidence  relating  to  the  use  to  which  the  property  has  been  put  by 
its  owners,  and  the  effect  upon  such  use  of  the  taking  of  lot  7  for 
railroad  purposes.  This  evidence  was  admitted  upon  the  sole 
ground  that  it  might  have  a  bearing  upon  the  question  of  the  mar- 
ket value  of  the  property  before  and  after  the  condemnation  of  lot 
7  for  railroad  purposes,  and  upon  that  ground,  and  that  alone,  I 
think  the  evidence  was  properly  admitted.     The  use  to  which  the 
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oimers  h&Te  ^plkd  the  ^loperty  is  of  no  importBnee  beg^OBd  its 
influence  upon  tibe  qnestion  of  the  market  valne  thaceof  and  anoh 
alleged  depreciation." 

^*  Ko  damages  to  plainti:ff's  premifies  adjacent  to  lot  7  are  to  be 
oonaidered,  eaooept  sack  as^diieetiy  seBoltfoom  the  taking  asdappot)- 
priation  of  said  lot,  t.  «.,  the  derpreciatzion  in  the  madbet  vailiie  of 
lots  8,  9  and  10  by  reason  of  the  taking  of  lot  7  —  leas  the  peculiar 
benefits  thereto,  already  gpoken  of." 

^'  If  you  find  that  the  aggregate  of  such  damages  exceeds  $19  750, 
you  may  allow  interest  on  swdi  aggregate,  at  seren  per  oent,  from 
the  7th  of  May  last  to  the  present  time." 

The  court  refused  instructions  asked  by  the  defendant,  which 
were  in  substance  as  follows:  1.  That  the  fact  that  the  land  taken 
was  to  be  used  for  railroad  purposes,  rather  than  for  any  other  lawful 
purpose,  was  not  to  be  considered  in  estimating  the  damages  to  the 
promises  not  taken.  2.  That  the  jury  were  not  to  estimate  dam- 
ages to  any  part  of  the  premises  not  taken  except  lot  8,  which  alone 
was  immediately  adjoining  the  lot  taken.  3.  That  if,  prior  to  the 
time  when  plaintifb  made  tiieir  improvements  and  erected  thdr 
structures  on  their  premises  not  taken,  they  were  notified  by  the  rail- 
road company  that  lot  7  was  required  for  railroad  purposes,  and  that, 
unless  said  company  could  otherwise  aoquire  the  right  to  said  lot 
from  the  owners,  proceedings  would  be  taken  to  oondenm  the  same 
for  railroad  purposes,  and  if  plainti&,  nerertbeless,  prooeeded  to 
make  such  improvements  and  erect  such  structures,  they  were  not 
entitled  to  any  damages  to  said  adjacent  premises  on  account  of  the 
taking  of  lot  7,  except  the  depreciation  in  market  value  of  said 
adjacent  premises  occasioned  by  the  condemnation  of  that  lot.  4. 
That  the  particular  use  to  which  plaintiffs  had  appropriated  the 
premises  not  taken  should  not  be  considered  in  estimating  the 
damages  thereto. 

Verdict  in  favor  of  the  plaintifb,  for  $6,032.80  damages;  new 
trial  denied;  and  defendant  appealed  from  a  judgment  on  the 
verdict. 

FuUer  A  Dyer,  for  appellant. 

John  F.  Fish  and  E.  0  Hand,  for  respondent. 

Cole,  J.  It  is  very  clear  to  our  minds  that  there  was  no  error 
m  the  ruling  of  the  court  below  in  holding  that  the  jury,  in  csti- 
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EuMng  the  damagas,  sbould  oonfiider  the  value  of  the  premkes  m 
id  the  7th  day  of  May^  1870,  the  time  of  the  taking  and  ocmdenma- 
ticji  of  lot  aeyen  for  railroad  purposes.  This  is  the  time  the  land 
was  actually  taken  by  the  oompany  under  its  cbartery  and  when 
the  commiwioners  aixpointed  to  appraise  the  damages  made  their 
award.  The  charter  makes  it  the  duty  of  the  ooznmissionBrs  to  vinw 
and  examine  the  lands  which  are  taken  for  ihe  use  of  the  road,  with 
the  buildings  and  improvements  thereon,  and  to  estimate  the  value 
of  the  lands  so  taken  or  required  by  the  oompany,  and  all  damages 
which  the  owner  should  or  might  sustain  by  reason  of  the  taking  of 
fche  same  for  the  construction  and  use  of  the  road,  taking  into  con* 
sideration  the  advantages  as  well  as  the  disadvantages  of  the  same, 
by  means  of  the  construction  of  the  road,  to  the  owner  of  the  prop- 
erty. Section  1,  Ch.  16,  P.  &  L.  Laws  of  1854.  Upon  tiie  com- 
missioners making  and  filing  their  report,  and  pajrment  or  legal 
tender  of  the  appraisement  to  the  owner,  or  upon  the  payment  oi 
the  amount  to  the  clerk  of  the  court  to  which  the  appeal  has  beei. 
taken,  title  vests  in  the  company.  Now  the  7th  of  May  was  thi 
tune  the  commissioners  made  and  filed  their  award,  and  when  tht 
aompany,  by  depositing  the  amount  thereof  with  the  clerk,  acquired, 
under  the  charter,  the  right  to  lot  seven.  This,  then,  was  the  actua] 
taking  of  the  property  for  the  use  of  the  road,  and  the  time  to  fix 
its  value,  not  only  within  the  intent  of  the  charter,  but  upon  gen- 
eral principles  applicable  to  these  cases.  T/w  Milwaukee  S  Miss. 
R.  R.  Co,  V.  Ebel,  4  Ghand.  72;  Robbins  v.  Milwauhee  d  Horicon 
R.  R.  Co.,  6  Wis.  636;  Kennedy  v.  The  Mil  t§  St.  Paul  JR.  R.  Co., 
22  id.  681.  The  plaintifib  were  entitled  to  recover  the  value  of  lot 
seven  at  the  time  it  was  condemned  and  appropriated  by  the  com- 
pany, together  with  such  damages  as  they  sustained  by  reason  of 
the  taking  of  the  same,  over  and  above  the  advantages  to  ihem  in 
consequence  of  the  construction  and  operation  of  the  road. 

The  counsel  for  the  company  would  probably  rot  contest  the  cor- 
rectness of  these  views  in  ordinary  cases,  but  he  claims  there  are 
special  circumstances  surrounding  this  case  which  call  for  the  appli- 
cation of  a  different  rule. 

It  appears  that  the  plaintiffs  purchased  lots  seven,  eight,  nine 
and  ten  in  block  five  in  the  first  ward  of  the  city  of  Bacine,  some 
time  in  January,  1870,  and  early  in  the  next  month  proceeded  to 
lay  the  foundation  for  a  planing  mill  and  a  sash  and  door  manu* 
factory  on  lots  eight,  nine  and  ten,  leaving  a  space  of  about  25  feet 
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between  the  west  side  of  the  bailding  and  the  west  line  of  lot  eighty 
uid  of  12  feet  between  the  east  wall  of  the  building  and  the  east 
line  of  lot  ten.  Upon  this  foundation  a  costly  and  extensiye  estab- 
lishment was  erected  before  the  commissioners  made  their  award,* 
in  May,  of  the  value  of  lot  seyen,  and  the  damages  sustained  by  the 
plaintiffs  to  the  adjacent  property  in  consequence  of  the  taking  of 
this  lot  for  railroad  purposes.  Long  prior  to  the  purchase  by  the 
plainti&9  the  railroad  company  had  laid  its  track  across  the  comer 
of  lot  seyen  with  the  consent  of  the  owner,  Charles  Herrick,  of 
whom  the  plaintiffs  bought.  It  does  not  appear  that  the  company 
had  any  thing  more  than  a  parol  license  thus  to  occupy  the  comer 
of  this  lot;  or  that  Herrick  had  done  any  thing  from  which  the 
company  could  justly  infer  that  compensation  for  the  property  taken 
had  been  waived.  But  the  plaintiffs  had  knowledge  of  the  existence 
of  the  track  there,  and  that  the  company  was  operating  its  road 
over  it,  when  they  purchased.  And  immediately  after  the  plain- 
tiffs' purchase,  negotiations  commenced  between  them  and  the 
officers  of  the  company  in  respect  to  the  acquisition  and  use  by  the 
company  of  lot  seven  for  the  purposes  of  the  road,  and  the  plaintiffs 
were  noti6ed  that  the  company  had  been  in  possession  of  a  part  of 
that  lot  for  more  than  ten  years;  that  the  entire  lot  was  required 
for  the  use  of  its  road;  and  that,  unless  it  could  be  purchased  at  an 
agreed  price,  proceedings  would  at  once  be  taken  under  the  charter 
to  condemn  the  whole  lot.  Proceeding?  were  accordingly  instituted, 
which  resulted  in  an  award  on  the  7th  of  May.  But  in  the  mean- 
time the  plaintiffs  went  on  with  their  improvements,  and,  when  the 
commissioners  came  to  examine  the  premises,  had  their  planing 
mill  and  manufactory  in  successful  operation^  And  it  is  insisted 
by  the  counsel  for  the  company  that  it  is  contrary  to  every  just 
principle  of  law  or  equity  to  allow  the  plaintiffs,  after  notice  of  the 
purposes  and  rights  of  the  company  in  respect  to  lot  seven,  to  pro- 
ceed with  their  improvements  and  thereby  enhance  the  damages 
which  the  company  must  pay  on  account  of  the  depreciation  of  the 
adjoining  property  when  it  came  to  condemn  that  lot.  As  one  item 
of  damages,  the  plaintiffs  were  permitted  to  recover  the  depreciation 
in  the  market  value  of  the  property  adjacent  to  lot  seven  by  reason 
of  the  taking  of  that  lot  by  the  company  for  the  use  of  its  road* 
and  the  time  for  estimating  the  amount  of  such  depreciation  was 
Iqr  various  ratings  of  the  court  determined  to  be  the  7th  of  May 
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Were  the  plamtifb  entitled  to  have  the  damages  assessed  as  of  that 
day,  or  should  they  be  assessed  as  of  some  other  time? 

The  proposition  seems  to  ns  perfectly  incontestible,  that  the 
company  acquired  the  title  to  lot  seven  when  the  commissioners 
made  their  award  and  the  amount  thereof  was  deposited  with  the 
clerk.  That  was  the  time  the  land  was  actaally  taken  and  con- 
demned under  the  charter.  If  the  company  occupied  a  portion  of 
the  lot  with  its  track  before  this  time,  such  possession  was  merely 
permissive.  It  had  really  ^icquired  no  rights  even  in  that  lot  by 
purchase  or  condemnation.  True,  it  had  laid  its  track  over  the 
corner  of  the  lot  with  the  knowledge  of  the  owner  ;  that  is,  ifc  was 
occupying  the  lot  under  a  license.  But  we  suppose  it  would  have 
been  competent  for  the  owner  at  any  time  to  revoke  the  license  and 
resort  to  his  legal  remedies  to  obtain  possession  from  the  company* 
Probably  a  court  of  equity  would  not  have  interfered  to  enjoin  the 
running  of  the  cars  over  the  track  on  the  application  of  the  owner, 
because  he  had  acquiesced  in  the  track  being  laid  without  insisting 
upon  compensation  being  first  made.  But  further  than  this  we  do 
not  understand  the  owner  had  lost  or  waived  any  rights  by  the  de- 
lay of  the  company  to  condemn  the  property.  And  if  the  com- 
pany neglected  to  exercise  the  right  of  eminent  domain  and  acquire 
the  property,  it  certainly  could  not  insist  that  the  owner  should  not 
use  or  improve  it  until  it  actually  condemned  it  under  its  charter. 
Nor  were  the  owners  bound  to  await  the  action  of  the  company,  but 
could  make  their  improvements  in  view,  of  course,  of  the  contin- 
gency that  a  portion  of  the  property  might  be  taken  for  railroad 
purposes.  But  upon  what  principle  it  can  be  said  the  owners  had 
no  right  to  improve  their  property  and  build  their  factory,  even 
though  the  consequences  might  be  to  enhance  the  damages  which 
the  company  would  be  compelled  to  pay  when  it  finally  condemned 
a  portion  of  the  land,  we  are  at  a  loss  to  understand.  There  is  no 
ground  for  saying  that  the  plaintifEs  proceeded  in  bad  faith,  and 
made  an  expensive  improvement  merely  for  the  purpose  of  enhanc- 
ing the  damages  which  the  company  would  have  to  pay.  They  im- 
proved their  property  as  they  had  a  perfect  right  to  do,  and  when 
the  company  proceeded  to  condemn  lot  seven  under  its  charter,  the 
plaintiffs  insisted  that  it  should  pay  the  damages  to  the  adjoining 
premises  resulting  from  the  taking  of  this  lot  for  railroad  purposes. 
It  seems  to  ns  that  the  claim  is  a  just  and  proper  one  ;  fully  sus- 
tained by  the  spirit  and  language  of  the  charter.     For  the  chartei 
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BBqaices  the  commiflaioiieiB  to  estimate  the  value  of  the  land  taksD 
or  required  by  the  oompany,  and  all  damages  which  the  owner  shall 
flnfitain  or  may  have  sustained  by  reason  of  the  taking  of  the  same 
Cor  the  constinction  and  use  of  the  road^  considering  the  advantages 
as  well  as  the  disadvantages  which  may  result  therefrom  to  the 
owner.  And^  in  estimating  the  damages  sustained  by  the  plaintiffs, 
the  jury  were  properly  advised  to  consider  ihe  value  of  lot  seven, 
and  the  depreciation  in  the  market  value  of  the  adjoining  property, 
if  any,  at  the  time  when,  by  the  act  of  the  company,  it  made  this 
lot  its  own  for  all  the  purposes  for  which  it  was  entitled  to  hold  it 
under  its  charter.  This  is  in  accordance  with  the  previous  de- 
lUBions  in  this  State  above  referred  to,  and  is  plainly  what  the  cluuv 
tor  contemplates;  and  we  fail  to  discover  any  fact  or  oircumstanoe 
surrounding  this  case  which  calls  for  the  application  of  a  different 
rule.  Suppose  the  planing  mill  and  manu&ctory  had  been  in  sue- 
oessful  operation  when  the  negotiations  took  place  between  the  plain- 
tiffs and  the  agents  of  the  company  in  respect  to  the  acquisition  of 
lot  seven,  but  had  been  burned  down  before  that  lot  was  actually 
taken  and  condemned  under  the  charter.  In  that  event  tiie  com- 
pany would  not  probably  insist  that  the  damages  for  the  taking 
and  condemnation  should  be  assessed  at  any  other  time  than 
when  the  commissioners  made  their  award.  The  company  would 
then  doubtless  have  said  that  this  was  the  time  as  to  which 
the  question  of  damages  should  be  determined,  since  that  was 
the  time  it  actually  exercised  its  right. of  taking  the  property 
under  its  charter.  And  this  action  of  the  company,  depriving 
the  owner  of  his  title  and  dominion  over  his  property  and  appro- 
priating  it  to  the  use  of  its  road,  really  constitutes  the  '^  taking,^ 
within  the  sense  and  meaning  of  the  charter,  for  which  oomjiensa- 
tion  must  be  made.  The  previous  occupancy  of  a  portion  of  lot 
seven  for  its  track,  even  with  the  consent  of  the  owner,  did  not, 
however,  make  the  lot  the  property  of  the  company,  or  prevent  the 
owner  from  insisting  upon  his  legal  remedies  to  recover  possession. 
The  fact  that  the  plaintiffs  proceeded  with  tiieir  improvements 
afler  the  company  instituted  steps  to  condemn  lot  seven,  is  relied 
upon  to  show  that  they  ought  not  in  justice  and  equity  to  reoovei 
for  any  depreciatiou  in  value  of  the  adjoining  premises  in  oonse- 
quence  of  the  taking  of  this  lot.  But  what  could  the  plaintifts  dor 
They  desired  to  im;rove  and  use  those  lots  for  their  factory.  Truet 
they  knew  t^  at  tlie  company  had  in^^tituted  proceedings  to  condemn 


JANUAEY  TEEM,  1873.  733 

IMtw  t.  The  WMtom  Unioa  BallriMd  Oo. 

lat  aeyen,  bat  those  prooeedings  were  wholly  under  the  control  at 
the  company.  The  company  might  abandon  them  at  any  time 
before  the  commissioners  made  their  award.  The  only  thing  they 
could  do  was,  either  to.  await  the  action  of  the  company,  which 
might  neglect,  as  it  had  for  years,  to  condemn  the  property,  or  to 
go  on  and  improve  and  use  it  in  that  way  which  seemed  most  for 
their  interests.  And  when  the  company  should  take  any  portion 
of  such  property  for  the  use  of  its  road,  they  might  well  rely  upon 
the  constitution  and  the  charter  for  securing  them  compensation 
for  all  damages  thereby  occasioned.  It  is  said  they  went  forward 
with  their  eyes  open,  and,  if  they  are  aubjected  to  inconvenience 
for  the  want  of  suitable  room  for  the  prosecution  of  the  businesa 
of  their  mill,  it  is  their  own  fault.  The  answer  to  all  this  is,  that 
the  plaintiffs  had  the  legal  and  moral  right  to  use  and  improve  their 
property,  and  if  the  necessities  of  the  company  for  the  use  of  lot 
seven  were  auch  that  it  could  afford  to  pay  them  the  damages 
resulting  from  its  acquisition,  then  tlie  company  could  acquire  it 
by  the  proper  proceedings.  But  we  fail  to  see  any  ground  for 
imputing  to  the  plaintiffs  any  negligence  or  wrongful  use  of  their 
own  in  what  was  done  by  them. 

Another  question  arises  upon  the  exceptions  taken  to  the  admia* 
sion  of  evidence  of  the  use  to  which  lots  eight,  nine  and  ten  were 
devoted;  of  the  business  carried  on  by  the  plaintiffs  upon  the 
premises,  and  the  effect  which  the  taking  of  lot  seven  had  on  this 
business  done  at  the  planing  mill  and  door  and  sash  factory.  It 
is  said  by  the  counsel  for  the  company,  that  this  evidence  was 
objectionable  as  tending  to  introduce  an  element  of  damages  not 
proper  to  be  considered  in  the  assessment.  The  court  instructed 
the  jury  that  this  evidence  was  admitted  upon  the  ground  that  it 
might  have  a  bearing  upon  the  question  of  the  market  value  of  the 
property  before  and  after  the  condemnation  of  lot  seven  for  rail- 
road purposes,  and  upon  that  gound  alone,  and  that  the  use  to 
which  the  plaintiffs  had  applied  the  property  was  of  no  importance 
beyond  its  influence  upon  the  question  of  the  market  value  thereof, 
and  any  depreciation  which  resulted  from  the  taking  of  that  lot 
I  have  had  some  dif^culty  upon  the  point  whether  the  evidence  was 
admissible  even  for  the  purpose  stated  by  the  court  below,  but  am 
inclined  to  the  opinion  that  it  was.  **  The  kind  and  amount  of. 
businoiis  transacted  upon  the  premises  by  the  plaintiffs  were  proper 
eloments  for  the  co*nsideration  of  the  jury  in  estimating  the  damages 
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done  "  to  the  property  by  the  taking  of  lot  seven.  Such  eyidenoe 
doubtless  tended  to  prove  the  actnal  effect  of  the  taking  of  that 
lot  upon  the  residne  of  the  property.  The  test  question  was,  the 
real  market  value  of  the  property  before  and  after  the  taking  of  lot 
seven  by  the  company.  This  would  determine  the  amount  of  dam- 
ages which  the  plaintiff  had  sustained  in  the  depreciation  of  the  mill 
property  in  consequence  of  the  taking  of  that  lot.  The  question  in 
principle  is  quite  analogous  to  the  one  presented  in  Snyder  v.  The 
Western  Union  R.  R.  Co.^  25  Wis,  60.  There  witnesses  stated  what 
in  their  opinion  was  the  depreciation  in  the  market  value  of  the 
farm  in  consequence  of  the  railroad  passing  over  it,  together 
with  some  reasons  and  facts  why  it  was  diminished  in  value. 
These  facts  and  reasons  were  given  by  the  witnesses  to  account  for 
the  actual  decrease  in  the  market  value  of  the  farm.  So  here,  the 
evidence  admitted  in  respect  to  the  business  done  at  the  planing 
mill  and  factory  tended  to  prove  that  this  property  was  less  valu- 
able than  it  would  have  been  had  not  lot  7  been  taken  for  rail- 
road purposes.  And  it  is  manifest  that  the  use  of  the  property, 
the  kind  and  amount  of  business  done,  and  the  facilities  for  trans- 
acting it,  would  inevitably  and  necessarily  enter  into  the  estimate 
of  the  value  of  the  property.  They  were  elements  proper  for  the 
consideration  of  the  jury  in  estimating  damages  sustained  by  the 
plaintiffs  in  consequence  of  the  taking  of  lot  7  by  the  company. 
See  Boston  S  Worcester  R.  R.  Co,  v.  Old  Colony  <6  Fall  River  R. 
R.,  3  Allen,  142-146  ;  also  Price  v.  Tlie  Milwaukee  £  St.  Paul  R, 
R.  Co.,  27  Wis.  98 ;  Bigelow  v.  The  West  Wisconsin  R.  R.  Co.,  ii 
478.  Of  course  the  plaintiffs  were  not  seeking  to  recover  for  dam- 
age done  to  their  business,  but  for  an  actual  injury  to  their  property. 
If  the  mill  property  was  not  worth  as  much  in  the  market  in  conse- 
quence of  lot  7  being  taken  by  the  company,  then  this  decrease  in 
value  measured  the  loss  the  plaintiffs  had  sustained  by  reason  of  the 
taking  of  the  same.  In  this  view,  and  with  the  qualification  with 
which  this  evidence  was  submitted  to  the  jury,  I  cannot  see  how  it 
could  have  misled  the  jury  as  to  the  basis  of  their  appraisal.  For 
the  jury  were  distinctly  instructed  to  ascertain  from  the  evidence 
the  permanent  depreciation  in  the  market  value  of  lots  8,  9  and  10, 
if  any,  by  reason  of  the  taking  and  appropriation  of  lot  7  for  rail- 
road purposes,  to  be  estimated  as  of  the  day  the  commissioners  made 
their  award,  less  any  benefits  which  might  result  to  the  plaintiff! 
from  the  construction  of  the  drain  made  by  the  company. 
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Again,  it  is  said  that,  as  the  company  took  the  whole  of  lot  7, 
the  alleged  depreciation  in  value  of  the  adjacent  premises  oould  not 
extend  beyond  lot  8.  Bat  this  is  a  mistake.  See  ]Velch  v.  The 
Milwaukee  <6  St.  Paul  R.  R.  Co.,  27  Wis.  108,  where  it  is  held  that 
the  owner  is  entitled  to  compensation  for  the  injury  to  the  whole 
property,  and  not  merely  for  that  to  the  separate  lots  over  which 
th^  road  was  built.     That  decision  in  principle  is  applicable  here. 

These  remarks  sufficiently  dispose  of  the  exceptions,  which  are 
deemed  worthy  of  special  notice. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmea. 
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(38  wit.  it) 
RaUroad  pcuienger  —  injury  to  perwn  riding  on  fteIgM  train. 

Plaintiff  was  inj  a  red  while  riding  apon  a  car  attached  to  defendant's  freight 
train.  It  appeared  that  defendant  permitted  passengers  to  be  carried  ap<m 
some  of  its  freight  trains,  bat  not  upon  this  one ;  that  plaintiff  went  aboard 
said  train  in  good  faith»  supposing  that  it  was  authorized  to  cany  passengers, 
and  was  not  informed  to  the  contrary  until  after  said  accident ;  that  the  train 
was  not  brought  to  the  passenger  platform,  and  that  the  ticket  office  was 
not  open.  Held^  that  the  jury  might  find  that  plaintiff  was  a  passenger  and 
entitled  to  recover. 

AcTiOK  to  recover  for  personal  injuries.  It  appeared  that  on  the 
evening  of  November  5,  1870,  the  plaintiff,  a  boy  of  eight  years  of 
age,  went  with  his  mother  and  others  to  the  defendant's  depot  in 
Madison,  desiring  to  go  thence  to  McFarland.  The  following  is  a 
portion  of  the  evidence  of  Conner  Howard,  one  of  the  parties: 

'^I  went  into  the  passenger  depot;  the  rest  stood  on  the  platform. 
I  then  went  out  to  the  west  end  of  the  elating  house  building,  ani 
met  a  man  there.  He  was  standing  a  few  rods  west  of  the  eating 
house  (about  ten  rods  from  the  train);  a  train  stood  on  the  north 
side  of  the  depot  It  extended  east  and  west  of  the  depot.  He  was 
within  ten  rods  of  the  caboose.  He  was  east  of  the  caboose,  which 
was  on  the  west  end  of  the  train.     He  jtood  ^t  the  west  end  of  the 
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depot  platform,  between  the  traokfi;  west  of  the  baggage  room.  He 
was  a  Bmall  man,  about  my  size;  carried  a  railroad  lantern  lighted. 
Be  stood  there;  he  had  some  tickets  or  something  in  his  hand  that 
he  was  looking  oyer,  the  same  as  if  he  was  taking  down  nnmbers. 
I  asked  him  where  the  train  was  that  was  going  to  McFarland.  He 
told  me  it  stood  on  the  second  traok  from  the  depot,  and  stood  a 
little  ways  up  that  way,  and  pointed  toward  it  with  his  hand.  I 
then  went  up  to  where  the  rest  of  them  stood  on  the  platform.  We 
then  all  came  back  to  where  the  caboose  was.  I  met  the  same  mim 
as  I  was  coming  back,  within  a  rod  or  a  rod  and  a  half  of  the  caboose. 
I  could  then  see  it.  I  asked  him  how  soon  they  would  be  going  out. 
Ue  said  the  caboose  stood  there,  and  to  get  on;  that  they  were  going 
to  get  out  in  a  few  minutes.  When  we  came  close  to  the  caboose, 
another  man  got  in  ahead  of  us.  I  don't  know  who  he  was.  He 
had  a  satchel,  and  got  on  ahead  of  us.  He  got  on  at  the  forward  end 
of  the  caboose.  I  saw  him  get  on,  and  he  went  into  the  caboose  door. 
The  door  was  open.  I  got  on  the  platform  then.  I  helped  the  child 
on,  and  stood  him  inside  of  me  on  the  platform;  I  was  on  the  steps. 
I  helped  him  up  and  put  him  on  the  platform.  I  helped  his  mother 
on  then.  Before  I  hardly  had  time  to  let  go  her  hand,  the  cars 
gave  a  sudden  bump  and  pitched  the  boy  off.  I  heard  a  scrBem 
behind  me,  and  saw  her  down  between  the  cars  too.  She  made  a 
drop  after  him.  I  then  turned,  took  hold  of  her,  and  pulled  her 
back.  I  then  jumped  of^  on  the  north  side.  The  boy  went  oft  the 
platform  between  the  rails.  The  train  made  a  bump  as  if  to  couple, 
and  back  it  went  about  the  length  of  one  car." 

The  '*  boy  "  mentioned  was  the  plaintiff,  and  had  his  arm  crushed 
by  the  accident  The  concussion  was  caused  by  a  backing  of  one 
portion  of  the  train  against  the  other  for  the  purpose  of  coupling. 
The  train  was  a  through  freight,  and  was  not  intended  nor  author- 
i«d  to  carry  passengers.  The  way  freight  trains  were  allowed  to 
do  so  and  this  regulation  appeared  on  the  time-tables  of  the  com* 
pany. 

Oonner  Howard  further  testified  on  cross-examination  as  follows: 
'*  I  believe  the  window  in  the  ticket  office  was  shut  up  when  I  went 
these  the  first  time."  (This  was  between  eight  and  nine  o'clock  of 
the  same  evening.)  '^  I  didn't  try  to  buy  a  ticket  there,  beoauBe  I 
understood  they  didn't  sell  tickets  for  freight  trains.  This  was  a 
fseight  train.  Wlien  I  went  down  the  second  time,  I  went  into  the 
passenger  depot.    The  ticket  office  was  then  shut.     I  didn't  try 
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then  to  buy  a  ticket^  because  there  was  no  place  to  buy  a  ticket  at. 
I  understood  then  that  they  didn't  sell  tickets  for  freight  trains. 
•  *  *  I  knew  that  every  freight  train  carried  passengers — all 
I  hare  ever  seen.  I  saw  one  passenger  going  on  to  it."  This  was 
the  person  with  the  satchel  spoken  of  by  Howard  in  his  direct 
examination;  and  the  conductor  testified  that  he  collected  twenty- 
five  cents  fare  of  him^  and  expended  it  for  beer  for  the  train  hands. 
There  was  evidence  that  on  two  occasions  one  or  more  passengers 
had  been  carried  on  this  train,  and  paid  fare  to  the  conductor. 
The  station  agent  testified  that  ''the  ticket  office  windows  are  only 
opened  for  a  half  hour  before  passenger  trains  leave." 

The  jury  viewed  the  ground  where  the  accident  happened  and 
where  the  train  stood,  and  also  the  caboose  in  question,  which  wa£ 
placed  at  the  point  where  it  stood  when  the  plaintiff  was  injured. 
The  instructions  given  to  the  jury  by  the  court,  and  the  proposed 
instructions  which  were  refused,  are  sufficiently  stated  in  the 
opinion. 

Verdict  for  the  plaintiff;  and  from  a  judgment  duly  entered 
thereon  the  defendant  appealed. 

John  W.  Gary,  for  appellant. 

Orion,  Keyes  dt  Cliyfioweth,  for  respondent. 

uYOK,  J.  If  the  relation  of  carrier  and  passenger  existed  betwee 
taebC  parties  at  the  time  the  plaintiff  was  injured,  the  instructions 
which  the  learned  circuit  judge  gave  the  jury  on  the  subject  of  neg- 
ligence are  applicable  to  the  case,  and  doubtless  state  the  law 
correctly,  it  least  they  contain  nothing  of  which  the  defendant 
can  justly  complain.  The  substance  of  all  the  instructions  on  this 
subject  is  to  vhe  effect  that  both  the  plaintiff,  or  those  having  the 
charge  of  him,  and  the  employees  of  the  defendant  in  charge  of  the 
train,  were  under  %  legal  obligation  to  use  ordinary  care  to  avoid 
the  accident ;  that  ordinary  care  is  that  degree  of  caution  which 
persons  of  ordinary  prudence  would  exercise  under  like  circunw 
stances  ;  that  if  the  plaintiff,  or  those  having  charge  of  him,  failed 
to  exercise  that  degree  of  care,  and  if  such  failure  contributed  to 
the  ii^'ury  received  by  che  plaintiff,  he  could  not  recover  in  the 
action,  even  though  the  negligence  of  the  employees  of  the  defend- 
ATit  also  contributed  thereto;  but  that  if  the  injury  to  the  plaiatiB 
Vol.  XIV.— 93 
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was  caused  by  the  want  of  such  ordinary  care  on  the  part  of  the 
employees  of  the  defendant,  the  plaintiff  and  those  haying  charge 
of  him  being  free  from  negligence,  then,  if  the  plaintiff  occnpied 
toward  the  defendant  the  relation  of  a  passenger,  he  was  entitled  to 
recover.  The  foregoing  is  believed  to  be  a  fair  statement  of  the 
substance  of  the  instructions  to  the  jury  on  the  subject  of  negli- 
gence, and  it  is  not  deemed  necessary  to  set  out  the  same  at  length. 

There  was  sufficient  testimony  on  the  trial  tending  to  show  that 
the  injury  was  caused  by  the  negligence  of  the  employees  of  the 
defendant  in  charge  of  the  train,  to  make  such  instructions  appli- 
cable to  the  case;  and  there  was  not  sufficient  evidence  to  justify 
the  court  in  holding,  as  a  proposition  of  law,  that  the  persons  who 
had  the  charge  of  the  plaintiff  were  guilty  of  negligence  which 
contributed  to  the  injury.  The  verdict  necessarily  negatived  the 
existence  of  contributory  negligence  on  the  part  of  the  plaintiff 
or  those  in  charge  of  him,  and  affirmed  that  the  injury  was  solely 
the  result  of  the  negligence  of  the  employees  of  the  defendant. 
Such  are  the  inevitable  presumptions  or  inferences  which,  in  view 
of  the  testimony  and  the  charge  of  the  court,  must  be  deduced 
from  the  verdict  for  the  plaintiff.  It  is  not  claimed  that  the  plain- 
tiff can  recover  unless  the  relation  of  passenger  and  carrier  existed. 
The  controlling  question  in  the  case,  therefore,  is,  whether  the 
plaintiff,  at  the  time  he  was  injured,  was  lawfully  a  passenger  on 
the  train  of  the  defendant;  or  rather,  does  the  testimony  tend  to 
prove  that  the  plaintiff  was  lawfully  on  the  platform  of  the  caboose 
as  a  passenger  on  defendant's  train  at  the  time  he  was  thrown  off 
and  injured? 

Upon  this  question  the  Circuit  Court  refused  to  give  the  following 
instructions  proposed  by  counsel  for  the  defendant: 

'^  1.  To  constitute  the  relation  of  a  passenger  of  the  defendant, 
it  being  conceded  that  there  was  no  express  contract  and  no  ticket 
bought,  the  train  in  question  must  be  proved  to  be  a  passenger 
train  used  for  the  carrying  of  passengers. 

'^  2.  If  the  train  in  question  was  not  such  passenger  train,  but 
merely  a  freight  train,  and  the  regulations  of  defendant  were  that 
passengers  were  not  allowed  to  be  carried  in  such  trains,  then  the 
plaintiff  had  no  right  to  enter  upon  the  train,  and  defendant  cannot 
be  made  responsible,  unless  the  employees  in  chargb  of  the  train 
knew  of  his  presence  and  were  guilty  of  negligence  in  view  of  such 
knowledge.     And  if  the  employees  in  charge  of  the  train  had  no 
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knowledge  of  plaintiffs  presence  on  tht  caboose,  or  reason  to 
belieye  he  was  there,  and  coupled  the  train  in  the  usual  manner, 
the  plaintiff  cannot  recover. 

''  3. .  If  the  employees  of  the  defendant  were  prohibited  from  car* 
lying  passengers  on  the  train,  then  defendant  cannot  be  held  liable 
in  this  case  unless  the  plaintiff  has  shown  that  some  person,  having 
authority  so  to  do,  authorized  plaintiff  to  enter  upon  the  train. 

'*  4.  The  ocaasional  carrying  of  passengers  upon  a  freight  train 
proved  on  the  part  of  the  plaintiff  in  case  to  have  occurred  but 
twice,  does  not  make  it  a  passenger  train  and  authorize  passengers 
to  enter  upon  it,  if  the  regulations  of  the  company  prohibited  it. 

"  5.  If  this  train  was  a  freight  train,  without  any  passenger  oar 
attached,  and  the  regulations  of  the  company  prohibited  the  taking 
of  passengers  thereon,  then  the  acts  of  the  conductor,  in  some  few 
•nstances,  in  taking  fare  of  and  carrying  passengers,  would  not 
authorize  the  plaintiff  to  attempt  to  enter  the  car  as  a  jmssenger. 

'^  6.  If  the  train  was  not  a  train  for  the  carriage  of  piussengers, 
the  defendant  is  not  liable,  unless  the  employees  of  the  train  were 
guilty  of  gross  negligence  in  coupling  the  train. 

**  7.  There  is  no  proof  in  this  case  of  the  relation  of  passenger 
by  the  plaintiff  to  defendant,  and  hence  he  cannot  recover.^' 

The  court  gave  to  the  jury  the  following  instructions  on  the  same 
subject: 

''  1.  The  plaintiff  cannot  recover  as  a  passenger  of  defendant, 
without  showing  that  he  occupied  that  relation  to  the  defendant. 

*'  2.  If  you  should  find  from  the  testimony  that  the  night  freight 
train  in  question  was  usually  made  up  and  started  from  the  place 
where  it  stood  when  the  party  having  charge  of  the  plaintiff 
attempted  to  go  on  board,  and  that  the  defendant  company,  its 
agents  or  servants,  had,  previous  to  and  about  that  time,  carried 
such  passengers  in  this  night  train,  to  and  from  Madison,  as  went 
aboiEurd  of  their  own  accord,  or  upon  application  to  some  person 
having  charge  of  the  train,  collecting  from  such  person  the  usual 
fare  of  passengers,  and  further  find  that  the  caboose  on  the  night 
in  question,  and  at  the  time  the  party  having  charge  of  the  plain- 
tiff went  aboard,  was  open  for  passengers,  you  will  be  warranted  in 
finding  a  verdict  for  plaintiff,  if  you  still  further  find  the  absence 
of  negligence  upon  the  part  of  said  party  in  the  care  bestowed  upon 
the  boy,  and  the  existence  of  negligence  at  the  time  upon  the  part 
of  the  employees  of  the  defendant  having  charge  of  the  train. 
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And  I  ^will (hero  «dd,  .that' unless  jon  do  find  ithe*  esitonjoe  of  'Urn 
tflotBtto.whiohJ  bATeittboreialfaided,  I  hardly  see  how,  in  Yiew  of 
the  eyidence,  you  are  to  find  a  verdict  for  tfaae^phdntifiEy  nnlen  yoa 
find  that  Hasy  want  efaoaid  ;hy  dicectixm  of  an  employee  of  the 
dEfGndantflhaymgaxithaiitytD.giTe  such  direction,  without  negli* 
gonccronifaBir  part 

**  3.  If,  pveyiouB  :to  and  upon  the  night  in  question,  this  train  had 
hsen  and' WW  i»nying  paasengeops  and  receiying  fare,  and  yoa  should 
belieYO  from.all'the.fadB.and  circumstanoes  that  the  party,  in  con- 
sequence of  it,  went  there  to<take  it,  they  were  neither  treepasseiB 
nor  QutliKWB.  A'ud  if  rthey  were*  conduoting^  themfigelvies  in  a  prudent 
manner  in  attempting  to  get  aboard  the  train,  and  the  boy  was 
iqjured  in  eonaequemse  of  ifae  want  of  ordinary  skill  jand  care 
upon  the. part  of  thetemployeeB  of  ibet defendant, -the  defendant  is 
liable." 

All  of  "the  iiBstmotionstwhioh  the:conit:iefa8ed  tofgive  are  framed 
upon  the:hypathesis:thst,  inasmuch  as:the.pniper:offiner  of  the  rail- 
way'company  ihadoidened  thatinorpasaenger  should  be  earned  on 
this  particular  train,  therefore  the  employees  of  tiie  company  on 
suoh  train  couldjnat;poBBibly  doany  aot  or  gire  any  consent  which 
would  render  .ihe  plaintiff  a  lawful  passenger  Tthereon^eoas. to  enti- 
tle him  to  the  irigiits  and  lemedkeof  a  passenger  iorthe. injury 
which  he  sustained,  and  that  to  entitle  him  to  such  rights  and 
ramediBs  it  ^was  fdisolgtely  mecieBnacy  that  ihe  dmuM  'hare  express 
permission  if  rom  some  ■  officer  of  rthe  companyoaxcthDcized  to  gimnt 
the  same,  itO(ti«^liby  thattcain. 

I8(thjs:;a  jtOTisct . hypo  thesis' when  applied  .tortiififf  acts  of  :thiJB  caset 
In  the^iBODsideration^Qf  this  question  :tiieie  arO'isertain  undisputed 
faots  whioh  miHst  lie  remembered.  Among  these  are,  Ist.  Apor 
tion  of  theireight  tiaiis  running  on  tiie  defendant's  ^railroad  wbsb 
authorised  to  earry.psfisengers,  and  were  for  all  legal  purposes  pas- 
senger trains.  '2d.  Howard,  who  was  one  of  the  persons  who.had 
charge  of  theiplaintiff,:8uppaBedand  belioTed  thiit  all  freight  tnaiiM 
on  that  Toad  oanriBd  possengeiB.  3d.  Therois^no  OTidence  that 
Mm.  Lnoas,  .plaintiff^  another,  .knetv^' or  ibelieted  to  tiieicontiary. 
4tii.  It.  is  not  okimedrfchat  the  plaintiff  rorrany^xif  the  ipenons  who 
were  vwith  .him  ^whenjhe  wn  injured  hadrany  knowledge  thatftfae 
train  invqueationtdid  mot. cany  passengers,  or  that  the  (canduatov 
WHB  prohibited  from  allowing  ipossengers  to  tride  thereon.  It  Js 
very  apparent/from  "the  eridenoetthat  mone  -of  the  jpartyianspedteB 
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even  thatit  wasa  tneun  from  which '  paaaeugeiT^  were-exoluded  byijfae 
rules  and  ordere  ot  the  company. 

Under  these  circumstances,  is  the  plftiutrff  !baund  by  ther  incrtiTie- 
tion  to  the  ccmductor  not  to  take-pasBengersFon  the  train,  of  whioh 
neither  he  nor  those  who  had  charge  of'  hiin  had  any  knowIMgo 
whatever?  And  because  of  such  instruotion  waa  the  plaintifl 
unlawfully  on  the  pl&tform  of  the  caboose  from'  which  he  was 
thrown  by  the  sudden  movement  of  the  cars?  It  seems*  to  me 
that  the  correct  answer  to  these  questions  is  perfectly  plain  and 
obvious. 

Before  the  defendant  used  any  portion  of'  its  freight  trains  as 
passenger  trains  also,  and  while  the  functions  of  the  two  were  kept 
entirely  separate  anddistinct,  the  one  being  used  for*the  carriage  of 
passengers  and  the  other  exclusively  for  the  transportation  of  mer- 
chandise, a  person  riding  upon  a  :^ight  train,  without  e}q)re88 
authority  from  some  person  competent  to  give  it,  would  probably 
have  been  unlawfully  on  the  train,  and  could  not  have  succeesfiilly 
claimed  and  enforced  the  rights  of  a  passenger  againrt  the  defend- 
ant. But  since  the  defendant  has  authorized  the  carriage  of  pas- 
sengers upon  some  of  its  freight  trains,  itsewns  very  clear  to  my 
mind  that  a  different  rule  must  be  applied;  I  think  thatsinoe  the 
system  of  carrying  passengers  on*  freight  thiins  was^  adopted  by  the 
defendant,  a  person  who  goes  upon  a  freight  train  in.  good  faith, 
supposing  it  to  be  also  a  train  for  carrying  passejigers,  is  entitled  to 
all  the  rights  and  remedies  of  a  passenger  as  against  the  company, 
at  least  until  he  is  informed  that  he  has  mistaken  the  character  of 
the  train. 

By  making  a  portion  of  its  freight  trains  lawful  passenger  trains, 
the  defendant  has,  so  far  as  the  public  is  concerned,  aj>parently 
given  the  conductors  of  all  its  freight  trains  authority  to  carry 
passengers  ;  and  if  any  such  conductor  has  orders  not  to  carry 
passengers  on  his  train,  they  are  or  may  be  inthenatureof  secret 
instructions,  limiting  and  restricting  his  apparent  authority;  and 
third  persons  are  not  bound  by  such  instructions  until  ini^rmed 
thereof.  This  is  a  familiar  principle  of  the  law  of ■  agency;  and  no 
good  reason  is  perceived  why  it  may  not  be  applicable 'here.^  There 
is  testimony  tending  to  show  that  a  person  about  the  train,  and 
who  appeared  td  exercise  authority  over  it,  directed'  the  plaintif! 
and  those  with  him  to  get  on  the  train.  It  doesr'  not  positiyely  ap- 
pear that  this  man  was  an  employee  of  the  deftodant ;  yet  so  manj 
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facts  and  circumstances  appear  in  the  testimony^  which  tend  to 
show  that  he  was  one  of  the  employees  on  this  train  — perhaps  the 
conductor  who  brought  the  train  to  Madison,  that  the  jury  would 
have  been  warranted  in  finding  that  he  was  such  employee  or  con- 
ductor,  had  the  question  been  submitted  to  them.  Had  the  iury 
60  found,  and  especially  had  they  found  that  the  person  who  ^ve 
the  direction  was  one  of  the  conductors  of  the  train,  then,  upon 
the  principle  aboye  stated,  the  defendant  would  have  been  bound  by 
the  direction,  and  the  relation  of  the  plaintiff  as  a  passenger  on  the 
train  would  have  been  thereby  established.  This  feature  of  the 
case  was  not  distinctly  presented  to  the  jury  in  the  instructions 
which  were  given,  but  is  directly  involyed  in  some  of  the  proposed 
instructions  asked  for  on  behalf  of  the  defendant,  and  refused. 

The  law  is,  that  the  principal  is  liable  to  third  persons  ''for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negligences, 
and  other  malfeasances  and  misfeances,  and  omissions  bf  duty,  of 
his  agent,  in  the  course  of  his  emplotfinent,  although  the  principal 
did  not  authorize,  or  justify,  or  participate  in,  or,  indeed,  know  of 
such  misconduct,  or  even  if  he  forbade  the  acts,  or  disapproved  of 
them.  Story  on  Agency,  §  452.  And  the  learned  author  proceeds 
to  give  the  reasons  upon  which  the  law  is  founded,  as  follows  :  ''In 
all  such  cases  the  rule  applies.  Respondeat  superior;  and  it  ir 
founded  upon  public  policy  and  convenience  ;  for  in  no  other  wa; 
could  there  be  any  safety  to  third  persons  in  their  dealings,  oithei 
directly  with  the  principal,  or  indirectly  with  him  through  the  in- 
etrumentality  of  agents.  In  every  such  case  the  principal  holds 
out  his  agent  as  competent  and  fit  to  be  trusted;  and  thereby,  Ui 
effect,  he  warrants  his  fidelity  and  good  conduct  in  all  matters 
within  the  scope  of  his  agency."  The  same  rule  applies  to  the  rela- 
tion of  master  and  servant;  and  if  the  person  committing  the 
wrongful  act  was,  at  the  time,  in  the  relation  of  servant  to  his 
principal,  he  was  acting  tn  the  course  of  his  employment^  and  the 
principal  is  liable  for  the  consequences  of  such  act.  Philadelpha 
it  Reading  R.  R.  Co,  v.  Derby,  14  How.  (U.  S.)  486. 

The  conductor  of  the  train  in  question  was  the  general  agent  of  the 
defendant,  for  the  purposes  of  operating  that  train.  As  between 
nimself  and  his  employer  he  had  no  authority  to  receive  passengers 
upon  il  Such  want  of  authority,  however,  was  not  known  to  the 
plaintiff  or  those  in  charge  of  him.  They  knew  that  conductor! 
of  other  freight  traing  were  authorized  to  receive,  and  did  receive, 
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passengers  on  their  trains;  and  believed,  as  they  well  might,  that 
the  conductor  with  whom  they  were  about  to  take  passage,  had  the 
same  authority.  Whatever  the  rule  might  be,  were  no  freight 
trains  of  the  defendant  permitted  to  carry  passengers,  it  niust  be 
held,  under  the  circumstances  of  this  case,  that  if  such  conductor 
directed  the  plaintiff  to  go  on  board  of  the  train,  and  the  plaintiff 
did  do.  he  thereby  became  a  passenger  of  the  defendant,  notwith- 
standing the  conductor  exceeded  his  authority.  In  other  words, 
such  direction,  if  given,  was  within  the  scope  of  the  conductor's 
employment,  and  bmding  upon  the  defendant,  although  unau- 
thorized. 

The  case  of  Dunn  v.  The  Grand  Trunk  R.  R.  Co.,  58  Me.  187  ; 
S.  C,  4  Am.  Bep.  267,  strongly  illustrates  and  enforces  some  of 
the  views  above  expressed.  The  company  had  given  due  notice  that 
passengers  would  not  be  allowed  to  travel  by  freight  trains  on  a 
specified  portion  of  its  line.  Dunn  entered  the  saloon  car  on  a 
freight  train  on  the  prohibited  part  of  the  line.  The  testimony 
tends  to  show  that  the  conductor  informed  him  that  he  had  no 
right  to  take  passengers  on  his  train,  but  on  this  point  the  testi- 
mony was  conflicting.  The  report  does  not  show  conclusively 
whether  Dunn  was  ignorant  of  the  regulation  or  otherwise.  The 
conductor  received  from  Dunn  the  usual  fare,  and  allowed  him  to 
remain  on  the  train.  During  the  trip  Dunn  was  injured  by  the 
alleged  negligence  of  the  company  or  its  employees,  and  brought 
the  action  to  recover  damages  therefor.  It  was  held  that  he  was 
lawfully  on  the  train,  and  that  the  company  was  liable  for  such 
injuries,  the  same  as  though  Dunn  had  been  on  a  regular  passen- 
ger train  of  the  company.  The  opinion  by  Appleton,  Ch.  J.,  con- 
tains a  very  able  discussion  of  the  principles  involved  in  the  case, 
and  references  to  many  authorities  bearing  upon  and  illustrating 
those  principles,  and  will  repay  a  careful  perusal.  The  case  may 
also  be  found  in  10  Am.  Law  Beg.  (N.  S.)  615. 

Our  attention  has  been  specially  called  to' a  review  of  that  case 
by  Judge  Redfield,  and  published  with  the  case  in  10  Am.  Law 
Reg.,  p.  624,  wherein  the  writer  seems  to  dissent  from  the  conclu- 
sion of  the  Supreme  Court  of  Maine.  This  review  has  been  read 
with  the  care  and  attention  to  which  every  production  from  the  pen 
of  that  eminent  jurist  is  entitled.  The  principle  which  Judge  Red 
FIELD  thinks  has  been  violated  by  the  decision  of  the  Maine  couit 
is  thus  stated  by  him:  "Everyone  is  presumed  to  have  notice  that 
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milwayB  do  not  carry  passengers  upon  their  ordinary  freight  traim, 
and  thaty  if  one  is  allowed  to  paea  upon  them  as  a  paaseng^y  it  is 
conoeded  aa  a  favor,  and  subjeet  to  the  implied  conditien  that  he 
will  incur  the  additional  risk  and  inoonyenlMice  incident  to  that 
mode  of  transportation."  This  principle  may  be  a  oorrect  one 
when  applied  to  a  case  where  the  railway  company  does  not  permit 
passengers  to  travel  on  any  of  its  freight  trains;  and  it  is  very  evi- 
dent that  the  learned  writer  waa  only  stating  the  principle  as  appli- 
cable  to  snob  a  case.  In  the  case  which  he  was  reviewing,  the 
prohibition  against  carrying  passengers  on  frdght  trains  over  the 
specified  portion  of  the  line  was  total  —  extending  to  aU  freight 
trains.  In  JSlkim  v.  Boston  &  Maine  B.  R,  Co.,  3  Foster,  275, 
which  was  an  action  for  loss  of  goods  shipped  on  a. passenger  train, 
it  was  held  that  the  evidence  failed  to  show  that  the  railroad  com^ 
pany  had  so  conducted  ita  business  as  to  render  itsdf  liable  as  a 
common  carrier  of  merchandise  by  its  passenger  trains ;  and  in 
Murch  V.  The  Concord  R.  B.  Co.,  29  K  H.  (9  Poster)  9,  which 
waa  an  action  for  injuries  to  the  plaintiff,  received  by  him  when 
riding  upon  a  freight  train,  it  was  held  that  the  evidence  failed  to 
show  that  the  company  had  so  conducted  its  business  as  to  render 
itself  liable  as  a  carrier  of  passengers  on  its  freight  trains.  These 
are  the  only  cases  cited  by  Judge  Bbdfield  to  sustam  :he  principle 
above  quoted;  and  it  is  fairly  to  be  inferred  from  the  language  of 
the  court  that,  had  those  companies  habitually  carried  freight  upon 
their  passenger  trains,  or  passengers  upon  their  freight  trains,  a 
different  rule  would  have  been  applicable  Indeed,  Judge  Bxi>- 
FIBLD  says  in  the  same  review:  ^'  If  railway  companies  run  passen- 
ger cars  upon  their  freight  trains,  or  in  any  other  mode  invite  pasr 
sengers  to  accept  passage  upon  them,  the  company  are  boimd  to  the 
same  degree  of  responsibility  as  if  they  carried  them  in  regular 
passenger  trains."  Where  the  fact  exists  that  a  railway  company 
does  habitually  carry  passengers  upon  very  many  of  its  regular  and 
ordinary  freight  trains,  and  a  person  takes  paaes^e  upon  a  freight 
train,  believing  it  to  be  one  on  which  passengers  are  earned,  and 
he  is  not  informed  to  the  contrary,  but,  perhaps,  is  directed  by  the 
oonduotor  to  go  upon  the  train,  and  there  is  nothing  in  the  condi- 
tion or  situation  of  the  train  which  shows  that  passengers  are  not 
carried  upon  it,  as  well  as  upon  other  trains  of  like  character,  in  such 
a  case  I  do  not  think  Judge  Bedfibld  has  said,  or  would  say,  that 
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'^eTerj  one  is  presumed,  to  haye  notice  that  raUways  do  not  okttj 
pUMngors  upcNi  lizeir  ordinary  freight,  trainsi" 

Some  stress  is  placed  apon  the  facts  thaft.  this  partiealar  tnun, 
upon  which  the  plaintiff  attempted  to.  take  paasi^,  had  no  con- 
veniences for  carrying  passengers;  that  it  did  not  oome  to  tho  paa- 
songBr  landing;  aa.d  that  the  ticket  office  was  not  open  for  the  sale 
of  tid^ets  to  passengers  during  the  usual  time  before  the  train  left 
the  station;  and  it  seems  to  be  claimed  that  these  circnmstanoefi 
operated  as  a  sort  of  notice  that  the  same  was  not  one  of  the  def^id- 
ant's  freight  tcBina  upon  which  passengers  might  lawfully  travel. 
The  answer  to  this  is^  that  neither  the  plaintifinor  the  persons  who 
had  charge  of  him  knew,  at  the  time  the  plaintiff  was  hurt»  whether 
the  calaoose  had  or  had  not  conveniences  for  passengers.  They  had 
not  then  eintered  thecaboose,  and,  in  the  darkness  of  the  night  aud 
the  hurry  of  getting  on  the  train^  it  is  fair  to  presume  that  "^hey 
had  no  opportunity  to  examine  its  external  appearance,  conceding 
that  its  external  appearance  indicated  that  it  was  not  adapted  to 
the  carrying  of  passengers.  Further,  it  does  not  appear  that  the 
ticket  office  at  the  station. was  opened  for  those  freight  trains  which 
received  passengers,  or  that  such  trains  came  to  the  passenger  plat 
forms  or  landings,  or  that  the  external  appearance  of  the  caboose 
indicated  that  it  was  not  adapted  to  the  carrying  of  passengers.  It 
appears  affirmatively  that  the  ticket  office  was  opened  only  before 
the  leaving  of  passenger  trains,  and  that  the  same  number  of  men 
were  employed  upon  each  freight  train  on  the  road,  whether  it  was 
a  train  which  carried  passengers  or  one  which  did  not.  Consider- 
ing these  circumstances,  and  the  further  one  that  the  plaintiff  and 
the  persons  in  charge  of  him  were  directed  to  go  on  board  of  the 
train  by  some  person  who,  as  they  had  good  reason  to  believe,  had 
authority  over  the  train,  there  seems  to  be  no  foundation  for  the 
position  that  there  was  any  thing  in  the  appearance  or  location  of 
the  train,  or  in  any  of  the  surrounding  circumstances,  sufficient  to 
charge  the  plaintiff  and  those  with  him,  with  notice  that  passengers 
were  not  carried  on  that  train  as  well  as  on  other  freight  trains  of 
the  defendant. 

If  the  foregoing  views  are  correct,  it  necessarily  follows  that  ail 
the  proposed  instructions  are  based  upon  an  inoorreot.  hypothesis, 
and  hence  that  the  court  properly  refused  to  give  them  to  the  jury. 

Let  us  now  briefly  examine  the  instructions  which  were  given  tc* 
the  jury.     The  doctrine  of  these  is,  that  although  the  train  in  qnes* 
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tion  was  not  one  of  the  freight  trains  on  which  passengers 
were  carried,  and  although  the  conductors  thereof  had  express 
orders  from  the  defendant  not  to  take  passengers  thereon,  yet^  if 
passengers  were  habituaUjr,  or  perhaps  occasionally,  carried  on  such 
train  without  objection,  and  fare  collected  of  them  by  the  conduct- 
ors,  and  if  the  caboose  was  open  for  passengers  on  the  night  that 
the  plaintiff  was  injured,  and  the  plaintiff  and  the  party  with  him 
went  upon  the  train  because  passengers  had  before  been  carried 
upon  it,  or  because  some  employee  of  the  defendant,  having 
authority  to  do  so,  directed  them  to  go  upon  the  train,  the  relatioi 
of  passenger  and  carrier  existed  between  the  parties. 

No  discussion  of  this  doctrine  is  required  here.  It  is  quite  suffi- 
cient to  say  that  there  is  nothing  in  it,  or  in  the  instructions  predi- 
cated upon  it,  of  which  the  defendant  can  justly  complain.  Some 
portions  of  these  instructions,  considered  without  reference  to  the 
particular  facts  of  the  case,  maybe,  and  probably  are,  liable  to 
criticism.  For  example,  did  the  plaintiff's  right  to  recover  depend 
upon  showing  that  the  train  upon  which  he  was  attempting  to 
travel  when  injured  was  a  passenger  train,  because  passengers  had 
previously  been  permitted  to  travel  upon  it,  it  would  not  be  suffi- 
cient, I  think,  to  show  that  the  conductor  permitted  persons  to  ride 
on  it  on  two  or  three  occasions  only;  but  the  proof  should  show 
that  the  train  carried  passengers  habitually  or  frequently,  or  its 
character  as  a  lawful  passenger  train  would  not  be  established. 
But  it  is  not  perceived  how  this  error  (if  it  be  one),  or  any  other 
error  in  the  instructions  given  (if  any  others  have  intervened),  can 
possibly  prejudice  the  defendant. 

Had  the  court  instructed  the  jury  that  if  they  found  from  the 
evidence  that  the  persons  in  charge  of  the  plaintiff  believed,  when 
they  put  the  plaintiff  on  the  train,  that  the  same  was  one  of  the 
freight  trains  of  the  defendant  which  was  authorized  to  carry  pas- 
sengers, and  that  they  were  not  informed  to  the  contrary  before  the 
plaintiff  was  injured,  then  the  plaintiff  was  a  passenger  of  the  defend- 
ant, and  entitled  to  the  rights  and  remedies  of  a  passenger,  such 
instruction  would  have  been  unobjectionable,  provided  the  views 
which  I  have  expressed  as  to  the  law  of  the  case  are  correct 
Indeed,  considering  the  undisputed  facts  in  the  case,  it  is  verj 
probable  that  the  court  might  properly  have  instructed  the  jury, 
that  at  the  time  the  plaintiff  was  injured  the  uncontroverted  testi* 
mony  proved  that  he  was  a  passenger  of  the  defendant.     Either  of 
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the  instractiona  here  indicated  would  certainly  have  been  less  favor- 
able to  the  defendant  than  those  which  were  given.  Hence  there 
was  no  error  in  the  instractions  which  the  court  gave  the  jury^ 
which  will  work  a  reversal  of  the  judgment. 

Three  exceptions  to  the  rulings  of  the  court,  or  objections  to  the 
admission  of  testimony,  are  claimed  to  be  well  taken.  I.  The  coun- 
sel for  the  defendant  asked  the  conductor  of  .the  train  in  question, 
who  was  a  witness,  what  were  his  orders  relative  to  carrying  passen- 
gers on  that  train.  The  court  sustained  an  objection  to  the  proposed 
testimony.  This  was  error.  The  testimony  was  clearly  admissible; 
for  the  trial  might  have  developed  a  state  of  facts  which  would  bave 
rendered  the  testimony  very,  important.  Subsequently,  however, 
Mr.  Atkins,  the  superintendent  of  the  defendant's  railway,  was  per- 
mitted to  testify  that  the  conductor  had  orders  not  to  take  passen- 
gers on  that  train.  This  testimony  was  entirely  undisputed,  and 
the  fact  that  such  were  the  conductor's  orders  is  a  verity  in  the  case. 
Of  course  the  defendant  cannot  be  injured  because  the  conductor 
also  was  not  allowed  to  testify  to  the  same  fact.  2.  The  court  per- 
mitted Conner  Howard  to  testify  to  certain  conversations  with  the 
person  supposed  to  be  connected  with  the  train,  and  who  directed 
the  party  to  get  on  board  the  train.  I  think  this  testimony  was 
competent;  and,  had  the  exigencies  of  the  case  required  it,  the 
same  was  sufficient  to  justify  the  court  in  submitting  it  to  the 
jury  to  find  whether  such  person  was  an  employee  on  the  train, 
3.  It  is  said  the  court  eiTcd  in  permitting  the  witnesses  Green  and 
Miss  Teed  to  testify  that  a  short  time  before  the  plaintiff  was  injured, 
they  traveled  short  distances  on  this  train  and  paid  fare  to  the  con- 
ductor. This  class  of  testimony  was  perhaps  competent,  as  tending 
to  prove  that  the  train  in  question  was  a  passenger  train.  The  diffi- 
culty seems  to  be  that  there  was  not  enough  of  it  to  establish  the 
fact.  But,  if  it  was  improperly  admitted,  it  could  not  possibly 
have  resulted  in  any  injury  to  the  defendant. 

In  any  view  which  I  have  been  able  to  take  of  the  case,  I  am 

impelled  to  the  conclusion  that  the  judgment  of  the  Circuit  Court 

must  be  aflOrmed. 

JudgfMni  affirmed. 


718  WISCONSIN. 


Steto  ▼.  Briden. 


State  y.  Bsldek. 

OrimiruU  law  — mee  inj6opard$f-^plea  of,  up<m  new  iriaL 

IMendant  was  indicted*  for  murder,  was  conTieted  of ' murder'  in  the 
degree,  and  was  afterward  granted  a  new  trial  upon  hie.  own  applicatlMU 
HMt  that  on  the  second  trial  he  ooald  not  be  ooavicted  ol  a  higher  ertae 
than  morder  in  the  second  degree.    {See  note,  p»  751.) 

Indictment  for  murder.    The  opinion  states  the  case. 

Smith  {£  Lamb,  for  defendant. 

&  &  BarlaWj  aUarney-gen&raly  for  the  State. 

Cole,  J.  This  canse  has  been  certified  to  this  court  by  the  cir- 
cuit judge  of  Greene  county,  pursuant  to  section  8,  chap.  180,  R. 
S.,  for  our  decision  or  opinion  upon  certain  questions  of  law  which 
arose  upon  the  trial.  It  appears  from  the  report  made  by  the  cir- 
cuit judge  that  the  defendant  was  indicted  for  murder,  and  at  the 
last  October  term  of  the  Circuit  Court  for  that  pounty  was  found 
guilty  of  murder  in  the  second  degree.  The  verdict  of  the  jury 
was  set  aside  and  a  new  trial  granted  on  the  application  of  the 
defendant,  upon  the  ground  and  for  the  reason  that  there  Was  no 
evidence  given  on  the  trial  which  warranted  the  jury  in  finding 
him  guilty  of  murder  in  the  second  degree. 

At  the  next  term  of  court,  when  the  cause  was  moved  for 
trial,  the  defendant  made  a  motion  that  there  be  a  judgment  of 
acquittal  entered  on  the  verdict  rendered  at  the  former  term, 
for  every  offense  of  which  he  might  originally  have  been  con- 
victed on  the  indictment,  except  the  offense  of  which  he  was  in 
fact  convicted,  namely,  murder  in  the  second  degree ;  but  this 
motion  was  denied,  and  the  defendant  was  again  tried,  when  the 
jury  found  him  guilty  of  manslaughter  in  the  third  degree.  Before 
the  cause  was  finally  submitted  to  the  jary,  the  defendant,  by  his 
counsel,  requested  the  court  to  give  the  following  instructions  : 

"  1.  The  defendant  having  once  been  tried  for  murder  on  the 
indictment,  by  the  Circuit  Court,  and  the  jury  having  found  him 
guilty  of  murder  in  the  second  degree,  which  was  equivalent  to  an 
acquittal  of  murder  in  the  first  degree,  and  that  verdict  having  been 
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set  aaide  by  tke  court,  you  cannot  now  find  him  guilty  of  muider 
in  the  first  degree. 

**  2.  The  defendant  haying  once  been  tried  on  the  indictment  for 
marder,  and  haying  been  convicted  of  murder  in  the  second  degree, 
he  cannot  now  be  conyicted  of  murder  in  the  first  degree,  or  in  any 
other  degree  except  the  second  degree ;  nor  can  he  be  convicted  on 
the  indictment  of  any  degree  of  manslaughter,  or  of  any  offense 
except  murder  in  the  second  degree." 

The  court  refused  to  give  these  instructions,  and  also  refused  to 
set  aside  the  verdict,  and  has  submitted  for  the  opinion  and  decision 
of  this  court  these  questions : 

'*  First :  The  defendant  having  once  been  tried  on  this  indict- 
ment, and  on  such  trial  convicted  of  murder  in  the  second  degree, 
and.^uch  verdict  having  been  set  aside  on  the  motion  of  the  defend- 
ant, could  he  again  be  tried  on  such  indictment  for,  or  convicted 
of,  murder  in  the  first  or  third  decree  ;  and  if  either,  which 
degree  ? 

'' Second.:  The  defendant  having  been  tried  and  convicted  of 
murder  in  the  second  degree,  and  the  verdict  having  been  sot  aside 
as  above  stated,  could  he  again  be  tried  on  this  indictment  for, 
or  be  convicted  of,  any  and  what  offense  except  murder  in  the  second 
degree  ? 

"  Third :  Did  the  court  err  in  refusing  the  application  of  the 
defendant  to  enter .  a  judgment  of  acquittal  .as  to  all  degrees  of 
crime  of  which  the  defendant  might  have  been  originally  con- 
victed under  the  indictment,  except  that  of  nmrdor  in  the  second 
degree  ?" 

In  the  case  of  The  State  v.  Martin,  30  Wis.  216 ;  S.  C,  11  Am. 
Hep.  567,  this  court  held,  in  accordance  with  what  was  deemed  to 
oe  the  gi'eat  weight  of  judicial  authority  upon  the  subject,  that 
where  a  defendant,  upon  an  indictment  for  murder,  was  found 
guilty  of  manslaughter  in  the  second  degree,  and  a  new  trial  was 
granted  on  his  application,  such  new  trial  properly  related  to  the 
grade  of  offense  of  which  he  had  been  convicted,  and  did  not  in- 
volve a  judicial,  investigation  as  to  whether  he  was  or  was  not  guilty 
of  the  higher  orime  of  which  he  had  been  idready  acquitted  by  the 
verdict  of  it  Jury.  The  authorities  in  support  of  this  view  wili.be 
found  in  1  .Bishpp's  Criminal  Xiaw  (ith  ed.),  §  849  ;  Coole/d 
Constitutional  Limitatioiw,  ^8 ;  State  v.  Kittle,  2  Tyler,  All  * 
(itfnpbell  v.  Slaie,  9  Ycrg.  334;   Esmon  v.  State,  1  Swan,  .14; 
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Jordan  v.  State,  22  Ga.  546,  557 ;  State  y.  Tweedy ,11  Iowa,  352 
Morrie  f .  State,  8  Smedes  &  Marsh.  762 ;  Hurt  y.  State,  25  Miss.  378 
Brenon  y.  The  People,  15  HI.  511 ;  Peoph  v.  Oilmore,  4  CaL  376 
Jones  V.  7%tf  iSi^o^,  13  Texas,  168 ;  State  y.  Roes,  29  Mo.  32  ;  State 
y.  Kattlemann,  35  id.  105 ;  i^/o^e  y.  HiU,  30  Wis.  416,  422.  The 
aathorities  in  opposition  to  this  yiew,  and  in  support  of  the  doctrine 
that  the  effect  of  granting  a  new  trial  on  the  application  of  the 
defendant  is  the  same  in  a  criminal  as  in  a  ciyil  case,  and  opens  the 
whole  cause  for  retrial  upon  the  same  issues  as  on  the  first,  are  col- 
lected in  the  case  of  The  State  y.  Behimer,  20  Ohio  St.  572.  It 
seemed  to  us,  howeyer,  more  in  harmony  with  the  humane  maxims 
of  the  criminal  law  and  the  principles  of  the  constitution,  to  hold 
that  the  finding  of  the  jury  acquitting  the  defendant  of  the  higher 
offense  was  an  adjudication  upon  that  charge,  and  that  legal  effect 
should  be  giyen  to  it  as  such,  while  the  new  trial  should  be  limited 
to  the  lower  degree  of  homicide  of  which  he  had  been  conyicted. 
But,  in  adopting  that  yiew,  we  did  not  intend  to  decide,  nor  do  we 
think  it  is  the  necessary  result  of  that  rule  of  law,  that  upon  the 
second  trial  the  defendant  cannot  be  conyicted  of  a  lesser  degree  of 
homicide  than  the  one  of  which  he  had  preyiously  been  found 
guilty. 

In  the  case  before  us  the  only  effect  of  setting  aside  the  yerdict 
finding  the  defendant  guilty  of  murder  in  the  second  degree,  would 
seem  to  be  to  leaye  that  issue  open  for  another  trial,  and  also  leaye 
undetermined  the  further  fact  whether  the  defendant  had  com- 
mitted any  criminal  homicide  of  a  less  degree  than  murder  in  the 
second  degree.  If  the  facts  and  circumstances  attending  the  com- 
mission of  the  crime,  as  proyen  on  the  second  trial,  bring  the  offense 
within  the  statutory  definition  of  murder  in  the  third  degree,  or  of 
any  of  the  different  grades  of  manslaughter,  then  we  see  no  diflS- 
culty  in  giying  full  effect  to  the  yerdict.  And  this,  perhaps,  is  all 
that  need  be  said  in  answer  to  the  first  two  questions  submitted  by 
the  circuit  judge.  The  defendant  haying  once  been  tried  for  mur- 
der, and  having  by  implication  been  acquitted  of  that  offense  by  the 
yerdict  of  the  jury,  he  could  not  again  be  tried  for  that  crime,  but 
might  be  for  the  one  of  which  he  had  been  already  conyicted,  or  for 
any  of  the  lesser  degrees  of  criminal  homicide,  according  to  the 
circumstances  of  aggrayation  proyen  on  the  second  trial.  And  if 
such  circumstances  reduced  the  grade  of  offense  below  that  of  murder 
in  the  second  degree,  we  see  nothing  inconsistent  or  illoerical  in 
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the  mle  of  law  which  holds  that  he  may  be  conTicted  of  the  lesser 
offense. 

The  third  qnestion  submitted  by  the  circuit  judge,  as  to  whether 
it  was  error  to  refuse  the  application  ^f  the  defendant  to  enter  a 
judgment  of  acquittal  as  to  all  degrees  of  crime  upon  which  the 
defendant  might  originally  have  been  convicted  under  the  indict- 
ment, except  that  of  murder  in  the  second  degree,  we  think  must 
be  answered  in  thn  negative.  In  addition  to  what  has  already  been 
said,  which  has  some  bearing  upon  this  question  also,  it  may  be 
further  remarked  that  when  the  jury  found  the  defendant  guilty  of 
murder  in  the  second  degree,  they  must  have  found  all  the  facts 
and  elements  which  make  up  the  lesser  degrees  of  homicide,  with 
the  aggravating  circumstances  which  swelled  the  offense  into  the 
higher  grade  of  crime;  that  is,  in  the  language  of  the  books,  the 
higher  crime  necessarily  includes  the  less,  and  finding  the  defend- 
ant guilty  of  manslaughter  in  the  third  degree,  was  finding  him 
guilty  only  as  to  a  part  of  the  charge  of  which  he  had  already  been 
convicted.  On  the  first  trial  the  defendant  was  not  onlv  found 
guilty  of  manslaughter  in  the  third  degree,  but  also  guilty  of  man- 
slaughter under  circumstances  of  aggravation,  which  enlarged  the 
crime  into  murder  in  the  second  degree.  There  was  but  one  count 
in  the  indictment,  and  when  the  defendant  obtained  a  new  trial, 
the  issue  substantially  was,  whether  he  was  guilty  of  that  crime  as 
charged,  or  any  lesser  offense  included  in  the  principal  charge. 
Nor  can  we  perceive  any  ground  for  saying  that  this  rule  is  a  viola- 
tion of  the  constitutional  provision  that  ^'  no  person  for  the  same 
offense  shall  be  pat  twice  in  jeopardy  of  punishment,''  as  argued  by 
the  learned  counsel  for  the  defendant. 

It  may  be  proper  further  to  add,  that  the  first  instruction  asked 
by  the  defendant,  as  set  out  in  the  report  of  the  circuit  judge,  was 
correct  as  a  proposition  of  law.  But  it  appears  that  the  jury  found 
the  defendant  guilty  of  manslaughter  in  the  third  degree,  and 
heiice  it  is  obvious  that  the  refusal  of  the  court  to  give  that  instruc- 
tion could  not  possibly  have  worked  any  prejudice  to  him. 

This  cause  must  be  certified  back  to  the  Circuit  Court  with  this 

decision  upon  the  questions  submitted,  and  with  directions  to  pro* 

ceed  and  give  judgment  upon  the  verdict  rendered. 

So  ordered. 

NoTB.— Bee  State  ▼.  Martbi^  11  Am.  Bep.  697,  and  8taU  ▼.  McOord  (8  Kaoa.  S8S),  18  Am. 
Bep.  400,  and  the  note  thereto.  In  the  latter  case  it  was  held,  under  a  statute  providing  thai 
**the  granting  of  a  new  trial  places  the  parties  in  the  same  position  as  if  no  trial  had  been 
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bad,'** that's defiBBdMit^liolulil  beeuenwiotadiOfc! 

in^  murder  oould  be  convicted  of  murder  on  a  new  trial  granted  on  his  own  motioD. 

The  case  of  StaU  ▼.  Behimer^  90  Ohio  St.  fiTS,  cited  in  the  principal  case,  contains  svery 
elaborate  ezaminaiti«m  of  the  suthorllies.   The  tciUonriBg  lathe  <oiilnian. 

WniTK,  J.  This  case  comes  before  the  court  on  a  bill  of  exceptions  filed  on  behalf  of  the 
State  under  section  168  of  the  Criminal  Code.  66  O.  L.  810.  Section  160  provides  that  the 
'judgment  of  the  court  1(b1ow  shall  not  be  reversed,  nor  in  any  maoner  affected;  bnl  the 
dectaLon  of  this  court  shall  detenaaine  thelaw  to  govern  in  any  similar  case  which  ma^  be 
pending  at  the  time  the  decision  is  rendered,  or  which  may  afterward  arise. 

Tbtt  defendant  was  twice  tried  on  an  indictment  charging  him,  in  a  single  count,  wttb 
murder  in  the  first  degree.  Tbe  first  trial  resulted  in  a  verdict  finding  him  guilty  of  murder 
in  the  second  degree;  the  second  trial,  in  his  conviction  of  manslaughter. 

On  his  motion  a  new  trial  was  granted  in  both  instances.  After  the  firat  new  trial  was 
granted,  he  interposed  as  a  plea  in  .bar  of  his  fuither  -preeecution  for  murder  in  the  ftcat 
degree,  the  fact  of  his  acquittal  of  that  degree  of  homicide  by  the  first  verdict;  and  on 
demurrer  by  the  State,  the  plea  was  held  good,  and  the  second  trial  was  confined  to  murder 
in  the  second  degree,  of  which  he  had  been  found  gufity,  and  to  manslaughter. 

The  question  for  decision,  therefore,  is,  whether  the  legal  effect  of  granting  the  new  trial 
was  to  set  aside  the  whole  verdict,  and  leave  the  case  for  retrial  upon  the  same  issues  on 
which  it  was  first  Med;  or,  whetlrar  the  retrial  was  property  Jimited  by  the  court  to  the 
degree  of  homicide  «f  which*  tho  defendant  had  been  found .  guilty,  and  to  the  inferior 
degree  of  manslaughter. 

A  new  trial  has  been  defined  to  bethere^vestlgatlonof  the  fBei8ina:«ase;  or  rather, 
of  legal  eights  of  the  psrties  upon  disputed  facta.  The  term  ^*new  trial,"  therefore,  as 
applied  to  a  jury  case,  has  reference  solely  to  an  issue  which  has  already  been  passed 
upon  by  a  jury.    2  Qrah.  &  Wat.  on  New  Trials,  88. 

In  a  civil  case  there  woold  be  no  doubt  where  part  of  the  Jaooe  has  been  found  for  the 
defendant,  and  he  should  obtain  a  new  trial,  that  the  whole  issue  would  be  re-opened  for 
Investigation  on  the  second  triaL  And  Mr.  Wharton  states,  in  his  wort:  on  Criminal  Law, 
that  in  this  country  the  uniform  and  nnquestianed  practice,  down  to  a  comparattveiy  late 
period,  has  been  to  extend  to  criminal  cases,  so  far  as  the  revision  of  verdicta  is  concerned, 
the  same  principles  which  have  been  established  in  dvO  actions.  S  Am.  Crim.  Zjsw,  f  8061. 
See  also  to  the  same  effect,  Hmtay  v.  The  State, ,0  Ohio,  *4fl6. 

The  ground  relied  on  to  withdraw  criminal  cases  from  the  operation  of  the  general  rule 
is  the  provision  in  the  bill  of  rlghta,  which  declares  that  no  person  shall  "  be  twice-pnt  in 
jeopaixly  for  the  same  dffense.^^ 

Though  the  existence  of  the  power  was  once  doubted,  it  is  now  well  settled  that  the  court 
nas  the  power,  at  the  instance  of  the  defendant,  after  a  verdict  of  conviction,  to  grant  a 
new  trial,  without  infringing  this  provision  of  the  conslifentian.  8  Stay's  Com.  on  the 
Const,  of  the  U.  S.,  |  1787;  2  Whart.  Am.  Crim.  Law,  1 8060  et  aeq.  The  power  has  been 
uniformly  exercised  in  this  State,  when,  in  the  judgment  of  the  court,  a  proper  case  arose. 

The  constitutional  provision  extends  the  common-law  maxim ,  which  was  limited  to  felon- 
ies, to  all  grades  of  offenses;  and  it  is  but  the  application,  to  the  administration  of  criminal 
justice,  of  a  more  general  maxim  of  jurispruxlence,  that  no  one  shall  be  twice  vexed  fc^r  one 
and  the  same  cause.  On  this  maxim  rests  the  whole  doctrine  of  res  ^udieaUu  The  object 
of  lniH>rporating  it  into  the  fundamental  law  was  to  render  it,  as  respects  criminal  causes, 
inviolable  by  any  department  of  the  government. 

In  the  case  now  before  us,  if,  after  the  granting  of  the  new  trial,  the  finding  of  the  jury 
acquitting  the  defendant  of  munder  in  the  first  degree  stood  as  an  adjudioation  of  that 
tact,  and  had  its  full  legal  effect,  it  would  preclude  his  retrial  for  any  of  the  lower  degrees 
of  homicide. 

Thus,  **  an'aoquHtal  on  an  indictment  fttrmnider'Wilt  bafcgood  piaa  taaniadhjtBiant  Jer 
manslaughter  of  the  same  person;  and  a converw  an  acquittal  on  an  indictment  for  man- 
slaughter will  be  a  bar  to  a  prosecution  for  murder;' for  in  the 'first  instance, 'hitd  the 
defendant  been  guilty,  not  of  murder  but  of  manslaughter,  he  would  have  been  found 
guilty  of  the  latter  offense  on  that  indictment;  and  in  the  second  instance,  since  the  defend- 
ant is  not  guilty  of  manslaugfater,'fae  oaonot  beguBtjF  oftnansJaughterniBder  nlwiuinstaniii  s 
of  aggravation  whidi  enlarge  it  inUrvnxM&t.^'  fltaHdA*v  Crim^  EL-JBT ;  lA  BldMfiM ;  «Anh. 
Crim.  PI.  (old  ed.>  *-p.  68;  Her  v.  Jennings,  lUns.  A  Itr*JM8. 
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•ad— dtiBiBndtti»lMt€Cyi>lMmtoid»;  alio tti»lMtwh1lMr yi»dtofand«»t  com- 
mittadikiif  onawtff  oomiiilttad.  The  legiU  inwwiiiniilim  <m  hti  plooC  not  guilty  w—  of 
bit  Inaooemoe;  and  the  bordan  wm  on  the  State  to  prove  every  wwimtfrt  CaoL  The  only 
effect.  tliM«f on,  tha*  ooold  be  gives  to  10  dneh  of  flM  vevdiot  ai  aoqottted  the  dflCted^ 
<if  mwdnr  in  the  lint  degree,  after  the  rait  of  It  had  heea  Mt  aridOk  would  be  to  Mgard'tt 
aaflndlngtheqnalitlMoranaot  while  fhefaotofthe  oKlrteneeof  the  aot  w—  nndeter- 
■hied.  This  would  be  a  verdlat  to  the  effect  thati  If  the  deCandnntooinBiitted  the  bomi- 
elde,  he  did  it  without  **  deiiberato  and  premeditated  malioe^** 

There  can  be  no  legil  determination  of  the  (ihaTanter  of  the  malioe  of  a  deffeodant,  la 
wepect  toa  homldde  which  he  li  not  fold  to  have  oommftted;  or  rither,  of  which,  under 
hit-p'**^!  be  ia,  in  law,  presumed  to  be  innoeent. 

Tbelndiatnientweeforaefaiglehomlfllde.  The  defehdant  could,  therefore,  only  be  gull^ 
of  one  olfense,  and  could  be  subject  to  but  one  puniidunentb  The  degrees  of  the  offense 
differed  only  in  the  4110  antmo  with  which  the  act  causing  the  homicide  was  committed. 
The  question  of  fact  was  whether  a  criminal  homicide  had  been  committed,  and.  If  so, 
whether  the  circumstances  of  aggravation  were  such  as  to  raise  It  above  the  grade  of  man- 
slau^ter.  If  the  finding  as  to  the  main  fact  be  set  aside,  the  finding  as  to  the  circum- 
stances necessarily  goes  with  it. 

The  same  view  is  evinced  by  the  crimes  act,  which  defines  the  different  degrees  of  crimi- 
nal homicide.  Section  88  provides  that  in  all  trials  for  murder  the  jury  shall,  if  they  find 
the  prisoner  guilty,  ascertain  in  their  verdict  idiether  it  be  murder  in  the  first  or  second 
degree,  or  manslaughter;  and  tf  the  oonviotloii  be  by  confession  in  open  court,  the  court 
shall  proceed  by  the  eTsmJnation  of  wltoeasee  to  determine  the  degree  of  the  crime.  8.  ft 
C.Stat.41«. 

It  seems  to  us,  therefore,  that  the  neoeaaaiy  result  of  granting  the  defendants  motion 
for  a  new  trial  was  to  set  aside  the  whole  verdict;  and  this  having  been  done  at  his  own 
Imrtanitf,  it  can  neither  operate  as  an  acquittal,  nor  as  a  bar  to  the  further  prosecution  of 
any  part  of  the  offense  charged.   Stewart  v.  The  State^  15  Ohio  St  16B. 

llie  whole  verdict  being  set  aside  in  granting  the  new  trial,  we  can  discover  00  otbar 
ground  on  which  to  hold  that  the  defendant  was  entitled  to  his  discharge  from  so  much  of 
the  indictment  as  charged  htm  with  murder  in  the  first  degree. 

It  li  not  the  case  of  a  discharge  of  the  jury  for  an  insuffldeDt  cause  and  without  the 
defendant*!  consent.  The  jury  were  properly  disdiargedon  rendering  the  verdict  The 
new  trial  results  necessarily  from  granting  the  defendant's  own  motion. 

In  Hurle|/*s  Cbse,  6  Ohio,  400,  the  indictment  contained  three  counts.  The  first  charged 
him  with  nmrdar  In  the  first  degree;  the  second  with  murder  in  the  second  degree,  and  the 
third  with  manslan^ter.  The  record  showed  that  the  jury  returned  into  court  and 
reported  that  they  had  agreed  that  the  defendant  was  not  guilty  on  the  first  count;  but 
that  they  oool(l  not  agree  on  the  other  counts.  The  defendant  moved  the  court  to  enter  on 
the  journal  the  verdict  of  the  jury  as  to  the.  first  count,  which  tiie  court  refused.  The 
Supreme  Court  declared  there  was  no  error:  that  **a  verdict  in  either  a  dvfl  or  a  criminal 
case  must  be  oonsldefed  an  entire  thing:**  that  the  finding  *' was  in  law  no  verdict,  and  the 
oonrt  did  not  err  in  rejecting  it  altogether.  ** 

If  the  verdict  could  not  be  reoeived  without  a  finding  as  to  the  minor  grades  of  the 
offense,  it  is  not  perceived  how  it  can  stand  and  have  effect  after  the  finding  as  to  these 
grades  is  set  asida  And  it  is  laid  down  as  the  general  rule,  that  ^*if  a  Jury  find  only  part 
of  the  Issue,  Judgment  cannot  be  entered  on  the  verdict.  It  is  void  for  the  whole;  and  a 
tenire  d<  novo  will  be  awarded.**    1  Orah.  A  Wat  on  New  Trials,  140;  S  id.  1800. 

The  Brindpie  contended  for  on  behalf  of  the  defendant  would  equaOy  apply  to  the  setting 
aside  a  verdict  finding  a  defendant  guilty  of  petit  larceny  where  the  indictment  is  for  grand 
larceny,  llie  effect  of  the  principle  would  be,  that  while  the  fact  as  to  the  body  of  the 
offense  would  be  open  to  investigation  on  the  second  trial,  jret  the  circumstance  as  to  the 
▼alue  of  the  property  would  be  res  judfcoCo,  and  conclusively  settled  by  the  first  verdict 

The  cases  retated  to  by  the  defendant's  counsel,  which  hold  that  the  party  cannot  od 
the  second  trial,  be  again  tiled  for  the  higher  offense,  do  so  on  the  ground  that  so  much  of 
the  verdict  as  acquits  the  defendant  of  the  higher  grade  of  offense  remains  in  fUU  force. 

But  upon  mature  consideration  we  are  of  opinion  that  the  verdict  Is  severable  only  wIhb 
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orwliei«lheTO««Mif«nldiinidlaBta;  ImllluilirlMmheTOli  Iml  ona  iJnHmrtantt  aad,  to 
AiolilNitOMoflteM.  the^wdiciiteiitira.  Xierili  t.  The  State,  18  (»ilo  8k  HO;  Jorvto  ▼. 
IV  State,  19  id.  ML 

In  the  iMt  two  omw  the  oggme  w—  get  ftifth  In  u&wmtl  coonta;  and  on  the  iMt  trinl  tlie 
iWfWdanti  wen  found  gofltgr  on  oonnto  on  whkh  tbej  had  been  eoqoltted  on  the  llmt  tiiaL 
Lertie*e  cue  was  tar  mnrder;  that  of  Jnrfie  for  mamilanghlwr.  The  new  triala  bad  boM 
granted  on  the  motiona  of  the  defandanta,  and  tt  waa  held  that  the  effeot  of  (ranting  the 
new  trial  waa  to  aet  aalde  the  flndinga  upon  aU  the  ooonta;  that  It  waa  the  aamo  homloide^ 
onljlald  hi  different  waya.  See  2%oni|9eoii*e  0cm,  S  Baat^a  P.  a  616^  Alio,  Ilka  ataU  ▼. 
Oommlmkmtn,  tt  mU(aaxaW;  I%a  State  t.  Stanton,  1  Ired.«M;  Jkrorrie  t.  Ifta  Slate,  l 
Blaok&Sr. 

'Where  there  are  aafwaldetaidanla  there  maj  be  different  triala;  bat  If  there  la  only  one 
«rlal,thoaghtbe^«rdietbejolnftor8lnglelafQrni,lt  laaafwal  In  effeotb  liavT.  Jfoiobev. 
•  Tenn  B.  6M;  8taricle*a  Or.  PL  887.  In  anoh  oaaa,  if  the  foxy  agree  aa  to  aome  of  the 
defendanta,  their  verdict  maj  be  reoetred,  thoDi^  thegr  cannot  agree  on  the  Terdiot  aa  to 
othen.    18  Maai.  818;  8  Sergi  A  B.  077. 

Mr.  Whafton,  la  notidng  the  caaea  which  hold  to  the  role  adopted  In  the  court  below, 
itatea  that  anoh  raUng  haa  not  been  the  nnlfonn  undentandlng  in  practioe;  and  be  girea 
aaaetrlklngflhMtratkmof  thiatheaddreaeof  Mr.  Juatioe  Qusa,  of  the  Baprame  OodH  of 
the  United  Stateai  to  a  partif  of  priaonen  who  applied  for  a  new  trial  after  having  been 
eonrlcted  of  manelanghter  In  the  CSrcoit  Oonit  of  the  United  Statea  in  Philadelphia,  and  in 
which  the  law  waa  laid  down  aa  now  held  br  na.  UmteA  SUiUt  ▼.  HaftNng  at  oL,  1  WaU. 
Jr.  147;  1  Whart  Am.  Grim.  Law,  f  66a 

In  IMna&Um''»Oam,  14  Qratt  508,  the  indictment  waa  in  the  oaual  fonn  of  a  common-law 
Indictment  for  mnrder,  and  contained  bat  one  connt  On  the  Unt  trial  the  defendant  waa 
found  gnU^  of  mnrder  in  the  eeoond  degree;  but  on  hia  motion  the  Terdiot  waa  aet  aalde 
and  a  new  trid  granted.  On  the  second  trial  the  verdlot  waa  for  manalanghter.  On  thla 
trial  the  jury  were  charged  in  the  eame  terma  aa  on  the  fln^  trial.  <  In-tliaOoaHrof  Appeals 
the  Judgment  waa  reversed  for  errori  in  the  raUng  on  the  trial  aa  to  the  sdmisslnn  of  evi- 
dence. In  the  <qpinlon  of  the  court  It  ia  said:  ^As,however,onaoooantof  theerroralnthe 
ruling  of  the  Circuit  Court,  which  we  have  already  Indicated,  we  have  to  reverse  the  Judg- 
ment and  remand  the  oauae  for  a  new  trial,  the  question  does  not  neoeasarfljaiias^  whether 
upon  so<di  trial  the  prisoner  maj  yet  be  legally  tried  and  convicted  of  murder  In  either 
degree;  or  whether  the  Circuit  Court  is  to  be  directed  eo  to  modify  the  charge  to  the  Jniy 
aa  to  realrlot  their  inquiry  and  finding  to  the  offense  of  manslaughter.** 

DAMixLa,  J.,  after  reviewing  the  case  of  Slaughter  v.  The  State,  6  Humph.  410,  and  the 
eaaes  in  a  number  of  other  States  which  seem  to  have  adopted  the  reaaoning  of  that  caae, 
waa  of  opinion  that  "the  Judgment  abould  be  reveraed,  so  much  of  the  verdict  set  aaide  aa 
found  the  prisoner  guilty  of  manslanghter,  and  the  cause  remanded  for  a'new  trial  for 
manslanghteronly."  But  as  the  other  Judges  did  not  conoor  in  thla  view,  the  order  directed 
to  be  entered  waa  "to iwerse  tiie  Judgment,  set  aside  the  verdict,  and  remand  the  cauee 
for  a  new  trial  on  the  indictment,  to  be  made  on  the  indictment  aa  It  standa,  and  without 
any  change  in  the  usual  charge  to  the  Jury/* 

I  shall  not  undertake  to  OTamtne  in  detail  the  cases  in  some  of  the  other  Statea  oppoaed 
to  the  views  we  have  taken.  It  is  sufficient  to  say  we  find  the  gronnda  on  which  they  rest 
unsatisfactory,  and  we  are  unwilling  to  adopt  them  as  correct  ezpoeltions  of  the  law  of 
thla  State. 

In  our  opinion  the  court  below  erred  in  overruling  the  demurrer  of  the  State  to  the  plea 
of  the  defendant.  But,  as  the  Judgment  rendered  by  the  court  below  cannot  be  affected  by 
this  opinion,  we  state  the  following  as  the  rule  of  law,  which,  In  our  Judgment,  ouf^t  to 
govern  this  and  like  cases:  Where,  on  a  trial  for  murder,  the  defendant  is  found  gullly-  of 
a  low  jr  degree  of  homicide  than  the  highest  degree  charged  in  tiie  indictment,  and,  on  Ids 
motion,  a  new  trial  ia  granted,  the  effect  of  granting  the  new  trial  la  to  set  aside  tha  whole 
rerdict  and  leave  the  caae  for  retrial  upon  the  same  Issues  aa  on  the  UrattriaL 

Soon;  0.  J.,  and  Wbusb,  Daw  and  MolLTAnn^  JJ.,  ooooorrad. 
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Wlien  the  daf cnduit  tn  mn  uHUm  seta  up  a  cownlnrdaJiB  hi  Wm  MMWWp  lh« 
ooiui  :hM»  no  auihoiltj  to  gnot  pUdntUT  Imv*  to  dluBatiiio  tho 
except  M  to  hie  own  deim  or  demand. 


VonoH  to  dismiss  appeal. 

Mariner,  Smith  d  Ordwag,  for  appeDaiil 

Jenkins  S  Elliott,  for  respondent 

Ltoh,  J.  This  is  a  motion  to  dismiss  an  appeal  from  the  order 
of  the  county  oonrt,  denying  leaye  to  the  plaintifl  to  disoontinne 
the  action,  and  is  made  on  the  alleged  ground  that  snch  order  is 
not  appealable. 

The  cause  was  formerly  here  on  an  appeal  from  an  order  refusing 
to  strike  it  from  the  calendar ;  and  we  then  held  that  the  plaintiff 
could  not  discontinue  tlip  whole  action  by  entering  an  order  of 
course  to  that  effect,  after  the  defendant  had  interposed  a  counter- 
claim, consisting  of  a  substantiye  cause  of  action  against  the  plain- 
tiff.    32  Wis.  205.*    In  the  manuscript  opinion  on  that  appeal, 

*  Itie  foOowing  is  the  apinion  then  dellTered: 

Ltor,  J.  The  following  propositions  must,  we  think,  be  conceded:  1st  At  the  conunon 
law,  a  plaintiff  had  the  absolute  right  to  discontinue  his  action  before  or  after  issue  joined, 
and  without  leave  of  court.  9d.  In  suits  in  equitsr,  under  the  former  practice,  the  plaintiff 
might,  in  like  manner,  dismias  his  bill,  but  such  dismissal  did  not  carry  with  it  a  cross-bill 
interposed  by  the  defendant  S  Barb.  Ch.  Pr.  128,  and  cases  dted. .  8d.  The  right  of  dis- 
eontlnuance  is  not  affected  by  the  Code,  but  remains  the  same,  both  in  legal  and  equitable 
actions,  as  under  the  former  practice. 

By  the  conunon  law,  neither  of  the  oounter-daims  here  interposed  could  be  pleaded  in 
the  action.  The  one  which  demands  a  reformation  of  the  written  agreement  could  only  be 
made  arallable  by  a  suit  in  equity;  and  the  other,  which  demands  judgment  for  damages 
for  the  alleged  violation  of  his  contract  by  the  plaintiff,  in  excess  of  the  plalntUTs  demand, 
could  only  be  enforced  by  a  separate  action.  Of  course,  the  subject-matter  of  the  latter 
eounter*claim  might  be  pleaded  as  a  difenae  to  the  action,  either  in  wh<de  or  in  part;  but 
ttie  defendant  could  not  in  that  case  recover  Judgment  for  any  excess  of  damages  sustained 
tff  him,  over  and  above  the  damages  sustained  by  the  plaintiff.  In  brief,  at  the  conunon 
AW  the  defendant  could  only  plead  such  matter  in  defense,  and  could  not  obtain  in  the 
Action  equitable  relief,  or  recover  a  judgment  for  damages  against  the  plaintiff,  as  he  now 
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prepared  by  myself,  it  was  said,  that  it  seemed  to  be  settled  on 
principle  and  by  autiiorify,  that  the  oonrt  had  power  in  such  cases 
to  grant  leaye  to  discontinne,  and  that  the  granting  or  denying 
each  leave  is  in  the  sound  disofetion  of  the  court  If  these  propo- 
sitions be  oorrect,  it  would  seem  to  follow  that  the  order  under 
consideration  is  not  appealable  unless  there  has  been  abuse  of 
discretion* 

But  is  it  true  that  the  court  has  the  power  to  grant  the  plaintiff 
leave  to  discontinue  the  whole  action,  in  a  case  where  the  defendant 

nuij  under  proper  pleertlnge  and  prootM,  Wafteiman  on  Set-off;  Beooapaient»  ele^  tfl; 
lGhittgr*sI1.IM9;SBlBek.Oom.  (Ooote7*lied.)80B»  note  19.  HeiM»,  nO  there  wm  o(  flM 
•otion  at  the  oonunon  law  was  the  cause  of  action  as  stated  in  the  dedaiBtkni,  and  the 
dtfenae  pleaded  thereto  I7  the  defendant ;  and  that  was  all  idilch  the  plaintiff  had  an  ab- 
sohite  rigiit  todlsoontinne.  Such  right  of  discontinuance  still  ramalns  under  the  prasent 
practice,  and,  to  the  extent  above  Indicated,  has  been  rightfnUj  exercised  in  this  case  bf 
the  plaintiff.  The  plalntifrs  cause  of  acti<m,  and  all  defenses  pleaded  thereto  which  oodU 
have  been  pleaded  as  swdi  under  the  former  praotl6e,  have  disappeared  from  thAOansehx 
force  of  the  order  of  dlsoontinuanoe. 

But  we  are  unable  to  peroelTe  how  it  can  be  held,  upon  anj  logical  principle,  that  anoh 
dlsoontlnnance  neoessarflsrcanied  with  it  those  proceedings  of  the  deftwdant  which  the 
Code  penults  him  to  instltuftn  in  the  action,  or  rather  to  engraft  upon  it,  but  which  are,  In 
substance  and  effect,  actions  brought  bj  Uie  defendant  against  plaintiff.  Had  these  pco- 
oeedingB  been  under  the  common-law  practice,  as  already  otaserred,  the  coanter-dalnis  hi- 
terposed  in  this  action  would  have  been  asserted  in  two  separate  and  distiaat  actions,  otts 
at  law  and  the  other  in  e<iiilt7«  In  both  of  which  the  position  of  the  parties  would  be  the 
roTerse  of  their  position  in  the  present  action.  In  such  case,  surely  the  discontinuance  hj- 
the  plaintiff  of  the  action  braoght  br  him  would  not  woi^  a  discontinuance  of  such  othv 
actions  brooch  against  him.  Why  should  the  plalntUTA  discontinuance  of  his  action  lead 
to  that  result  under  the  present  practice  r  The  learned  counsel  for  the  plaintiff  have  failed 
to  answer  this  question  satlsfisctorlly,  and  we  freelj  confeoB  our  InabUl^  to  do  so. 

Itie  oases  decided  by  the  nuious  conrti  of  New  Yoric  Upon  the  subject  of  the  right  of  dl^ 
continuance  under  the  Oodeare  conflicting,  and  ijalte  unsatisfaotoiy;  and  we  can  get  bat 
little  aid  from  them  in  determining  the  qiuestton  under  consideration. 

It  maj  be  stated,  in  support  of  the  Tiews  above  expressed,  that  this  right  or  practtoe  oC 
eounter''daim  Is  borrowed  from  the  dril  law,  where  It  Is  designated  **  demand  In  reoonves- 
tkm;  "  and  the  r<nwislana  oases  referred  to  l^the  learned  counsel  for  thedefendaat  olsMlr 
show  that,  bj  tberules  of  the  dril  law,  a  discontinuance  of  the  action  by  the  plaintiff  is 
ineffectual  to  put  a  defendant  out  of  court  who  has  interposed  a  "demand  In  reooBfM- 
tion." 

If  the  foregoing  riews  are  ooiTBct,  it  necessarily  follows  that  the  dtaoontinnanee  oC  his 
action  by  the  plaintiff  left  the  issues  made  by  the  counter-claim  and  the  reply  tbsrsto, 
pending  in  court  and  for  trial,  and  that  the  court  ruled  oorreotly  in  refusing  to  strike  the 
cause  from  the  calendar.  If  application  be  made  for  that  purpose,  the  county  court  should, 
under  the  special  drcumstanoes  of  the  case,  permit  the  plaintiff  to  Tacate  the  order  oC  dis- 
continuance so  entered  by  him.  to  the  end  that  the  whole  controversy  between  ttie  parties 
may  be  adjudicated  in  this  actkm. 

As  to  the  point  that  the  defendant  could  not  properly  disregard  the  order  of  discontinu- 
ance and  notice  the  case  for  trial,  but  that  he  shoold  first  have  prooored  that  order  to  be 
vacated,  we  think  that  had  the  order  been  made,  although  eiToneoaaly,  by  ttie  court  or 
some  judicial  officer  having  power  to'make  such  orders,  the  point  would  have  been  wefl 
taken.  The  case  of  Jbtiec  v.  I>ou;.  15  Wis.  688,  so  holds.  But  where  a  mere  side-bar  order, 
or  order  of  course,  is  Improperly  entered  by  an  attorney,  tiie  other  party  may  dlsrepud  It* 

The ifrdtr appealed  fnmUi 
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has  inteipoaod  n  oounter-claim  ?  It  caimot  be  denied  that  thU 
power  has  been  frequently  asserted  and  exercised  by  the  eciiirte  of 
New  York.  But  in  Louisiana^  where  the  system  of  jurispmdenco 
prevails,  from  wMeh  were  borrowed  the  provisions  of  our  Oode  of 
Procedure,  relating  to  oounter-claim,  we  find  that  this  power  has 
been  uniformly  denied.  Lanusse^s  Syndics  v.  PimjneneOa,  4  Mar- 
tin, 4Sd,  is  a  leading  oase  on  the  subject  in  that  State.  It  was 
decided  in  1826,  and  so  far  as  we  can  learn  has  been  followed  and 
^equieseed  in  ever  since,  in  that  State.  The  defendant  pleaded  in 
recammUion,  that  is,  he  interposed  a  counter-claim  to  the  action, 
and  demanded  judgment  thereon.  The  plaintiff  applied  to  the 
€Qurt  for  leave  to  discontinue.  Leave  was  denied,  and  the  ruling 
was  held  to  be  correct.  The  principles  upon  which  the  decision  is 
based  are  so  dearly  stated  by  Pobtjib,  J.,  that  no  apology  is  neces- 
sary for  quoting  at  some  length  from  his  opinion.  Before  doing  so, 
however,  it  should  be  observed  that  the  term  "  demand  in  reoanvmh 
fian,**  in  the  law  of  Louisiana,  is.  equivalent  to  the  term  "  counter- 
elaim,^  as  used  in  our  law,  and  to  ''  r$canvMe  **  is  equivalent  to 
interposing  a  counter-claim  in  the  answer.  Such  pleading  ;f 
denominated  a  **plea  of  reconvention.*^  The  language  of  the 
opinion  (omitting  the  references  to  foreign  authorities,  chiefly 
Spanish)  is  as  follows : 

*  The  right  of  the  defendant  to  reconvene  the  plaintiffs  in  the 
same  suit  in  which  the  latter  makes  a  demand  of  him,  though  as 
clearly  established  by  the  ancient  laws  of  this  country  as  any  other 
principle  found  in  them,  and  though  of  familiar  use  among  all  the 
modem  nations  whose  jurisprudence  is  derived  from  the  same  origin 
aa  ours,  has  but  recently  been  put  into  practice  in  this  State.  The 
first  case  in  which  it  was  expressly  recognized  by  this  court  was 
that  of  Evans  v.  Oray.  The  legislature  have  since  acted  on  it,  but 
they  have  done  no  more  than  establish  the  general  principles,  leav- 
ing the  particular  questions  which  might  arise  to  be  decided  by 
deductions  from  those  general  principles ;  or  by  reference  to  the 
Spanish  jurisprudence,  where  not  only  the  same  general  rules  are 
found,  but  the  modifications  which  they  have  received  in  their 
application  to  particular  cases. 

''  Whether  the  plaintifl  can  discontinue  his  action,  and  by  this 
means  put  both  himself  and  the  defendant  out  of  court,  will  depend 
in.  some  measure  on  ascertaining  in  what  light  he  i*  to  be  viewed  in 
^elation  to  the  demand  in  reconvention ;  whether  ha  ))e  not  quoaa 
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this  demand  really  defendant ;  for,  if  he  i^  it  would  seem  to  follmr 
as  a  coneeqnenoe,  that  he  cannot  exeroiae  a  rij^t  which  is  giyen  to 
tliose  asking  a  judgment  against  otliers,  and  who  are  therefore  left 
at  liberty  to  enforce  their  claims  in  the  manner  and  at  the  time 
which  their  interests  may  dictate.  He  stands,  on  the  contnuy, 
according  to  the  hypothesis  jnst  pnt,  in  a  sitnation  where  every 
imaginable  reason  is  opposed  to  the  exercise  of  snch  a  privilege. 
There  would  bo  few  judgments,  we  imagine,  rendered  in  this 
country  or  any  other,  if  the  party  against  whom  condemnation  was 
prayed,  and  against  whom  it  was  about  to  be  pronounced,  could  arrest 
the  sentence  by  the  expression  of  a  wish  that  it  should  be  postponed 
to  another  time,  or  by  desiring  that  the  suit  against  him  should  be 
discontinued. 

"Now,  with  the  exception  that  the  defendant,  who  sets  up  the 
plea  of  reconvention,  is  not  the  party  with  whom  the  cause 
originates,  it  is  not  seen  by  us,  in  relation  to  such  claim,  in  what 
other  light  he  can  be  viewed  than*  as  plaintiff.  In  all  these  things 
which  essentially  distinguish  the  one  from  the  other,  he  certainly 
is ;  his  demuid  is  not  merely  that  the  plaintiff  shall  not  have 
judgment,  but  that  he  shall  be  obliged  to  render  to  the  defendant 
something  that  is  withheld  from  him.  On  the  judgment  which 
might  be  rendered  on  this  demand,  the  same  consequences  would 
follow  as  if  the  suit  had  been  commenced  by  original  petition 
instead  of  one  in  reconvention. 

"It  follows,  then,  that  every  consideration  which  prohibits 
the  defendant  from  withdrawing  from  a  cause  applies  witii 
equal  force  against  allowing  the  plaintiff  to  discontinue  the 
demand  presented  against  him;  and  if  the  reasoning,  from 
general  principles  on  which  this  conclusion  has  been  obtained, 
required  any  aid  from  the  practice  in  the  Spanish  courts,  the  books 
which  treat  of  it  are  clear  and  express,  that  in  those  tribunals  he 
had  no  power  to  do  so.  *  *  *  The  terms  used  in  the  laws  on 
this  subject^  and  by  the  writers  who  comment  on  them,  by  which 
the  party  who  sets  up  this  plea  is  called  the  defendant,  and  he 
against  whom  it  is  used  is  styled  plaintiff,  cannot  change  the  nature 
of  things.  These  terms  are  resorted  to  from  necessity,  to  avoid  con* 
fusion  in  explaining  by  whom  and  against  whom  this  right  can  be^ 
exercised.'' 

We  look  in  vain  in  the  New  York  cases  for  any  satisfactory  state* 
ment  of  the  grounds  upon  which  to  sustain  the  contrary  doctrine^ 
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which  aeems  to  preyail  in  that  State.  ETen  thoagh  we  may  not  be 
bound  by  the  roles  of  law  on  the  subject  which  obtain  m  those 
countries  from  whose  jurisprudence  we  have  borrowed  our  law  of 
counier-€laim,  still  we  are  convinced  that  the  views  of  the  Louisi- 
ana court  ai^  oorrect  in  principle,  and  we  therefore  adopt  the 
decisions  of  that  court  on  the  question  we  are  considering  as  thf> 
law  of  this  case. 

In  respect  to  the  remark  in  the  manuscript  opinion,  to  which 
reference  has  been  made,  it  was  in  no  way  essential  to  the  decider 
of  the  question  before  the  court,  but  was  made  for  the  purpose  >' 
indicating  the  proper  practice  in  the  future  progress  of  the  cause. 
It  was  clearl J  obiter  dictum^  and  not  binding  upon  the  court.  And 
l)ccause  we  all  believe  that  it  is  wrong  in  principle,  it  has  been , 
thought  best  to  omit  it  from  the  printed  report  of  the  case. 

The  remaining  question  is,  does  the  order  appealed  from  involve 
tlie  merits  of  the  action?  If  it  docs,  it  is  an  appealable  order,  and 
the  motion  must  be  denied.  If  it  does  not,  it  is  not  appealable, 
and  the  motion  must  be  granted. 

Our  conclusion  is  that  this  question  must  be  answered  in  the 
affirmative.  It  was  held,  on  a  motion  to  dismiss  a  former  appeal  in 
this.action,  that  an  order  which  involved  the  question  of  the  exist- 
ence of  the  action  necessarily  involved  the  merits.  30  Wis.  324. 
Here  also  the  question  involved  in  the  order  from  which  this  appeal 
was  taken  is  of  the  same  character.  It  is,  whether  the  action  shall 
or  shall  hot  remain  in  court  for  trial  and  adjudication.  If  the  for- 
mer order  involved  the  merits  of  the  action,  I  think  it  must  be  held 
that  the  latter  does  also. 

We  are  aware  that  an  application  of  the  principles  here  asserted 
must  necessarily  work  an  affirmance  of  the  order  appealed  from, 
but  it  seemed  impossible  to  decide  the  motion  to  dismiss  ihe  appeal 
without  passing  upon  the  merits  of  such  order. 

The  motion  to  dismiss  the  appeal  is  denied. 
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P.aintiff  »  property  wm  destrojed  by  meaiiB  of  Bporks  thrown  from  a 
fire-engine  belonging  to  a  dtj,  and  engaged  at  the  time  In  extingiiiahing  a 
fire.  Tne  injarj  was  ooetaioned  by  the  negUgenoe  of  thoee  in  chaigo  of  tho 
engine,  who  were  emplojed  and  paid  bj  the  dty.  HM,  thai  the  tiij  waa 
not  liable  for  the  ii^iuy. 

Action  to  reooyer  the  value  of  goods  alleged  to  have  been  lost 
through  the  negligenoe  of  defendant's  agents. 

The  complaint  alleged  that  the  goods  were  burned  by  means  of 
sparks  from  a  steam  fire-engine  belonging  to  the  d^endant,  a 
municipal  corporation;  that  the  engine  was  at  the  time  engaged  in 
extinguishing  a  fire  near  plaintifPs  goods,  and  that,  by  reason  of 
the  negligenoe  and  carelessness  of  those  in  charge  of  the  engine, 
sparks  and  cinders  were  allowed  to  escape,  whereby  the  damage  was 
done.  Those  in  charge  of  the  engine  were  employed  and  paid  by 
the  defendant 

Answer  a  general  deniaL  The  evidence  tended  to  support  the 
complaint,  but  the  judge  ordered  a  verdict  and  judgment  for  the 
defendant,  and  plaintifl  appealed. 

O.  Ooolbaugh  d  Shn,  for  appellant 

1  R.  Kennedy  and  Oabe  Bouck,  for  respondent 


Dixon,  0.  J.  The  question  presented  in  this  case  is  settled  by 
authority  as  fully  and  conclusively  as  any  of  a  judicial  nature  can 
ever  be  said  to  have  been.  The  precise  question  may  not  have  been 
heretofore  decided  by  this  court,  but  a  very  similar  one  has,  and  the 
governing  principle  recognized  and  affirm^.  KeUey  v.  MUmaubeey 
18  Wis.  83.  Neither  the  charter  of  the  city  of  Oshkosh,  nor  the 
general  statutes  of  this  State  contain  any  peculiar  provision 
imposing  liability  in  cases  of  this  kind;  and  the  decisions  elsewhere 
are  numerous  and  uniform  that  no  such  liability  exists  on  the  part 
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of  the  city.  The  case  made  by  the  plaintifl  is  in  no  material 
respect  distinguishable  from  those  adjudicated  in,  Haffordr.  Nem 
Bedford,  16  Gray,  297 ;  FUher  y.  Bostwij  104  Mass.  87 ;  %.  C, 
6  Am.  Bep.  196,  as  well  as  in  several  otlier  reported  decisions  dted 
in  the  briefs  of  counsel,  and  in  all  of  which  it  was  held  that  the 
actions  could  not  be  maintained. 

The  grounds  of  exemption  from  liability,  as  stated  in  the  authori- 
ties last  namedy  are  that  the  corporation  is  engaged  in  the  perforin- 
ance  of  a.  public  seryice,  in  which  it  has  no  particular  interest,  and 
from  which  it  derives  no  special  benefit  or  advantage  in  its  corpo- 
rate capacity,  but  which  it  is  bound  to  see  performed  in  pursuance 
of  a  duty  imposed  by  law  for  the  general  welfare  of  the  inhabitants, 
or  of  the  community;  that  the  members  of  the  fire  department, 
although  appointed  by  the  dty  corporation,  are  not,  when  acting 
in  the  discharge  of  their  duties,  servants  or  agents  in  the  employ- 
ment of  the  city,  for  whose  conduct  the  dty  can  be  held  liable ; 
but  they  act  rather  as  public  officers,  or  officers  of  the  dty  ehaiged 
with  a  public  service,  for  whose  n^ligenoe  or  misconduct  in  the 
discharge  of  offidal  duty  no  action  will  lie  against  the  iAtj,  unless 
expressly  given,  and  hence  the  maxim  rwpandmt  iup&rior  has  no 
application. 

The  reasons  tiius  given  are  satisfactory  to  our  minds,  and  lead  to 
a  conclusion  which,  on  the  whole,  seems  to  us  to  be  just  and  proper. 
Individual  hardship  or  loss  must  sometimes  be  endured,  in  order 
that  stiU  greater  hardship  or  loss  to  the  public  at  large  or  the  com- 
munity may  be  averted.  It  would  seem  to  be  a  hard  rule  which 
would  hold  the  city  responsible  in  damages  in  such  cases,  when  the 
work  in  which  it,  or  rather  its  public  officers,  are  engaged,  is  one  of 
mere  good  will,  a  charity,  so  to  speak,  designed  for  the  relief  of 
suffering  members  of  the  community,  or  it  may  be  of  the  entire 
people  of  the  district.  If  the  legislature  sees  fit  to  enact  such  lia- 
bility, so  let  it  be;  but,  in  the  absence  of  such  enactment,  we 
most  hold  the  liability  does  not  exist 
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AoifiiM  9ttmp9 — on  eorHflcaiM  qf  tarn  m<m. 

OoQgreM  htm  no  authoiitj  to  impoie  a  stamp  daty  on  cartilieatM  of  mIo  oI 
Unda  for  taxes,  and  where  a  stamp  is  placed  upon  sndi  eertificalo  mad  U 
inelnded  in  the  amoont  for  which  the  land  was  sold,  the  sale  is  voUL 

AonoK  to  recoTor  the  amount  paid  by  plaintiff  on  oertain  tax 
eertifioates.  Plaintiff  had  filed  with  the  olerk  of  the  oonnty  board 
of  Bupervisors  his  olaim  for  the  amonnt  paid  by  him  at  two  tax 
sales^  npon  the  ground,  among  others,  that  each  of  the  sales  was 
invalid  because  a  five  oent  United  States  revenue  stamp  had  been 
included  in  the  amount  for  which  each  tract  was  sold.  The  board 
refused  to  allow  the  claim,  and  from  its  decision  plaintiff  appealed 
to  the  Circuit  Court,  under  the  provisions  of  chapter  18,  Bevised 
Statutes,  and  the  acts  amendatory  thereof.  The  Circuit  Court 
found  that  the  tax  certificates  bore  a  revenue  stamp  of  five  cents 
each,  and  that  this  sum  was  included  in  the  amount  for  which  each 
tract  was  sold ;  that  these  amounts  were  in  addition  to  the  tax 
Fetumed,  interest,  advertising  fee,  certificates  and  all  other  legal 
charges,  and  were  entered  upon  the  books  of  the  office  as  a  part  <rf 
the  amount  to  be  paid  to  make  redemption.  As  a  conclusion  ct 
law,  the  court  found  that  the  sales  were  illegal  and  void,  and  that 
the  county  was  liable  to  repay  the  amount.  Judgment  for  plaintitf 
accordingly,  from  which  defendant  appealed. 

Bmmons  Taylor,  for  appellant. 

O.  O.  Pr^nHis,  for  respondent. 

OoLS,  J.  In  this  case  the  Circuit  Ooort  found  as  a  huA  estab- 
lished by  the  evidence,  that  the  sum  of  five  cents  for  each  tax  cer- 
tificate was  included  in  the  amount  for  which  the  land  described  in 
such  certificate  was  sold,  and  that  this  was  in  addition  to  the  tai 
returned,  interest,  and  all  other  legal  charges.  And  one  of  the 
principal  questions  for  our  consideration  is.  did  this  addition  of 
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five  centSy  for  a  United  States  revenue  stamp,  to  the  taxes  for 
which  the  lands  could  properly  be  sold,  render  the  sales  illegal  and 
void  ?  We  think  this  question  must  be  ansvrered  in  the  afflrma* 
tive.  In  the  cases  of  Jone9  v.  T^  Estate  of  Keep,  19  Wis.  369  ; 
Sdyles  v.  Davie,  22  id.  222,  and  Delortne  v.  Ferk,  24  id.  201,  this 
court  decided  that  congress  had  no  constitutional  power  to  imposn 
a  tax  upon  the  means  or  instrumentalities  employed  by  the  States 
for  the  exercise  of  their  essential  functions  of  government ;  that 
congress  could  not  tax  the  process  of  a  State  court,  nor  require  a 
tax  deed  to  be  stamped  to  render  it  valid.  It  follows,  of  course, 
from  this  doctrine,  that  congress  could  not  impose  a  tax  upon  a 
tax  certificate  issued  by  State  authority  at  a  tax  sale.  And  it  fnr« 
ther  results  from  the  decisions  in  Kimball  v.  Ballard,  19  Wis.  601 ; 
Warner  v.  Supervisors,  id.  611,  and  Pierce  v.  Schutt,  20  id.  424, 
that  including  five  cents  for  a  revenue  stamp  in  the  amount  for 
which  the  lands  were  sold,  rendered  the  sales  void. 

Both  sales  were  made  and  the  tax  certificates  issued  after  chapter 
159,  Laws  of  1863,  took  effect ;  and  it  is  said  even  if  congress  had 
no  authority  without  the  consent  of  the  State  to  impose  a  tax  upon 
a  certificate  issued  at  a  tax  sale,  it  may  do  so  with  the  concurrent 
action  of  the  State.  The  only  objection  to  the  imposition  of  a 
stamp  duty  by  congress  upon  instruments  of  this  kind,  it  is  said, 
is,  that  it  might  impede  the  State  in  the  collection  of  its  revenues ; 
and  if  the  State  consents  that  the  stamp  duty  may  be  imposed 
upon  tax  certificates,  does  not  this  render  the  imposition  valid  ? 

The  question  was  stated  by  Mr.  Justice  Painb  in  delivering  the 
opinion  of  the  court  in  Delortne  v.  Ferk,  whether  it  would  be  com- 
petent for  a  State  legislature  to  give  any  additional  Talidity  to  a 
stamp  tax  imposed  directly  by  the  federal  government  and  payable 
into  its  treasury  ?  It  did  not  become  necessary  to  decide  the  inter- 
esting question  in  that  case,  nor  do  we  find  it  necessary  to  pass 
upon  it  now.  That  it  is  not  one  free  from  difficulty  will  be  seen 
upon  a  little  examination  and  refiection.  Suppose  a  State  legisla* 
ture  should  attempt  to  subordinate  its  powers  as  a  State  to  the  will 
of  congress,  could  it  thus  abdicate  its  authority  P  Or  suppose, 
what  has  already  happened,  that  congress  should  again  impose  a 
tax  upon  the  salaries  of  the  judicial  and  administrative  officers  of 
the  States,  and  the  State  legislature  should  consent  to  the  imposi- 
tion. Would  this  validate  the  tax  ?  It  seems  to  us  it  would  be 
rather  dangerous  doctrine  to  so  affirm.     But  no  matter.     We  do 
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aot  tiiink  the  l^slatnre,  in  enaoting  the  law  of  1863,  dicl  intend 
**  to  supply  any  inyalidify  in  the  laws  of  oongiess ''  in  imposing  % 
stamp  duly  on  a  tax  certificate,  "  or  to  give  them  any  grei^r  force 
3r  efficacy  than  they  would  otherwise  haye/*  Beliance  is  placed 
upon  the  second  section  of  the  act  of  1863  as  evincing  an  inten- 
tion or  porposo  of  this  kind  on  the  part  of  the  legislature.  That 
section  reads  as  follows:  ^'The  cost  of  all  stamps  required  by  the 
laws  of  the  United  States  to  be  affixed  to  the  certificate  of  sale  of 
any  land  sold  for  taxes,  interest  and  charges,  in  any  year  in  pursu- 
ance of  law,  shall  be  a  lien  thereon  until  paid,  equally  with  the 
unpaid  taxes;  and  the  county  or  city  treasurer  selling  such  land  is 
hereby  required  to  include  the  cost  of  such  stamps  as  a  part  of  the 
charges  due  thereon,  in  the  amount  for  which  such  land  shall  be 
sold.'* 

Now  it  is  claimed  on  the  part  of  the  defendant  that  this  provision 
clearly  recognizes  the  necessily  of  affixing  a  stamp  to  certificates  of 
sale  of  land  sold  for  taxes.  This  is  undeniably  so.  But  we  know 
historically  that  this  law  was  enacted  before  the  power  of  congress 
to  impose  a  stamp  duty  on  a  tax  deed  or  tax  certificate  issued  under 
State  authority  was  seriously  questioned.  And,  as  remarked  by  Mr. 
Justice  Paikb  in  Deiorme  v.  Ferky  the  law  proceeds  upon  the 
assumption  that  the  act  of  the  United  States  imposing  such  a  tax 
was  valid,  and  then  provides  a  way  for  collecting  the  cost  of  the 
stamp  out  of  the  land  which  may  be  sold  for  taxes.  But  it  is  not 
Bupposable  that  the  legislature  would  have  made  any  such  provis- 
ion, had  the  question  been  raised  and  decided  that  the  taxing  power 
of  the  federal  government  did  not  extend  to  tax  deeds  and  tax  cer- 
tificates executed  and  issued  by  State  officers  on  tax  sales.  And 
therefore  it  seems  to  us  there  is  no  ground  for  holding  that  the  leg- 
islature, in  enacting  this  section,  intended  to  cure  any  defect  in  the 
laws  of"  congress  upon  the  subject,  or  to  give  to  those  laws  any 
greater  force  and  efficacy  than  they  would  otherwise  have.  The 
legislature  was  not  enacting  laws  in  aid  of  those  passed  by  congress, 
or  attempting  to  superadd  any  thing  to  those  laws.  But,  acting 
upon  the  assumption  that  a  tax  deed  and  a  tax  certificate  would  be 
invalid  unless  stamped,  a  way  was  provided  for  collecting  the  cost 
of  the  stamp,  in  order  that  the  expense  thereof  might  not  come  out 
of  the  county  or  State  treasury.  Hence  by  the  first  section  it  if 
epacted  that  no  officer  shall  be  obliged  to  execute  and  deliver  a  con- 
veyance or  other  instrument  upon  which  a  stamp  is  imposed  by  th« 
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lmw8  of  the  United  States,  until  the  party  entitled  to  receiye  the 
eame  ehall  famish  the  ofScer  the  proper  stamp.  And  the  second 
eeotion  makes  the  cost  of  the  stamp  a  lien  upon  the  land  equally 
with  the  nnpaid  taxes,  and  proyides  that  it  may  be  included  in  the 
amount  for  which  the  land  is  sold«  But  the  only  object  of  all  this 
was  to  protect  the  State  officers  in  req)ect  to  stunps,  and  to  make 
the  expense  of  them  chargeable  upon  the  land  sold.  And  we  think 
it  is  yery  clear  that  there  was  no  intention  on  the  part  of  the  legis- 
lature to  legalize  the  stamp  duty,  and  make  it  applicable  to  these 
instruments,  but  to  leave  the  reyenue  laws  of  congress  to  operate 
according  to  their  own  force  and  validity. 

This  action  was  brought  under  section  26,  chapter  22,  Laws  of  1859, 
to  recover  of  the  county  the  amount  paid  on  the  tax  certificates,  and 
interest.  If  the  sales  were  void  by  reason  of  including  five  cents 
^or  a  revenue  stamp  in  the  amount  for  which  the  lands  were  sold, 
then  we  suppose  the  county  was  liable  to  refund  the  amount  The 
section  just  referred  to  provides  that  if  the  clerk  of  the  board  of 
impervisors  shall  discover  that  for  any  error  or  irregularity  the  lauds 
sold  ought  not  to  be  conveyed,  he  shall  not  convey  them,  and  the 
county  treasurer  is  required  on  demand  to  refund  the  amount  paid 
therefor  on  the  sale,  with  interest,  to  the  purchaser  or  assigns. 
''This  enactment  makes  the  county  liable  for  the  amount  due  upon 
tax  certificates,  where  error  or  irregularity  has  intervened  in  the 
proceedings  so  as  to  invalidate  the  sale,  and  it  imposes  upon  the 
treasurer  the  clear  duty  of  refunding  the  money,  with  interest,  out 
of  the  county  treasury."  State  ex  rd.  Wolf  v.  The  Board  of  Super- 
visore  of  Sheboygan  Co,,  29  Wis.  79-82.  The  fact  that  the  plain- 
tiff presented  his  claim  to  the  county  board  instead  of  applying  to 
the  county  treasurer,  to  refund  the  money,  cannot  upon  the  facts 
prejudice  his  claim. 

The  learned  counsel  for  the  defendant  insists  that  the  plaintiff 
has  no  right  to  recover  the  money  paid  upon  the  certificates,  even 
if  the  sales  were  void,  because  he  says  he  might  take  a  tax  deed, 
and  bring  an  action  to  bar  the  original  owner,  when  he  would  either 
recover  the  land  itself  or  all  the  taxes  which  he  had  paid,  with  a 
high  rate  of  interest,  under  the  subsequent  provisions  of  chapter  22. 
We  do  not  think  the  plaintiff  was  confined  to  this  course  of  pro- 
ceeding. The  county  has  obtained  his  money  upon  void  tax  certifi- 
cates, and  upon  general  principles  he  is  entitled  to  have  his  money 
refunded,  with  legal  interest     Warner  v.  Supervisors,  eic,  supra. 
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Notion  T.  The  Suporviwrs  of  Rack  Co^  18  Wis.  61S;  Hukhinmm  t. 
Supervisors  of  Sheboygan  Co.,  26  id*  408. 

We  express  no  opinion  apon  the  other  question  disonssed  by  coiin* 
sely  namely,  whether  the  affidavits  of  posting  notices  of  sale  were 
defective  or  not  The  point  already  decided  disposes  of  the  caas 
and  renders  a  consideration  of  that  qnestion  unnecessary. 

JudgwmU  qfirmei. 


If  ATnsov  T.  Bllbwobth. 
<awto.4au 
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The  tsUag  of  a  promteoiy  note  of  a  ^  debtor  does  not  ezting^aiah  the  ofigfaMl 
dobt  or  operate  an  payment,  and,  therefore,  where  the  payee  of  a  note  has, 
without  fraadnlent  intent,  altered  it  after  delivery  without  the  maker's  oo»> 
•en',  be  may,  neTerthelem,  recover  npon  the  original  demand. 

AonoK  (m  a  promissory  note.  The  complaint  alleged  that  de* 
(endant  was,  on  June  3,  1867,  indebted  to  plaintiff  in  the  sum  of 
$200  principal  and  $100  interest;  that  on  that  day  defendant  exe- 
cuted and  delivered  to  plaintiff  his  promissory  note  for  $300,  and 
that  said  note  was  due.  Answer  that  defendant  executed  and 
delivered  a  note  for  $200  only,  and  that  after  such  delivery  plain- 
tiff f raudulentiy  altered  the  note  by  changing  the  figure  "%*^  ta 
the  figure  '^3/'  so  as  to  make  the  note  for  $300;  that  defendant 
never  assented  to  such  alteration,  and  that  this  was  the  note  men* 
tioned  in  the  complaint. 

Thereupon  the  court  permitted  an  amendment  of  the  complaint 
so  as  to  set  forth  the  original  indebtedness  as  a  cause  of  action. 
Upon  the  trial  the  evidence  tended  to  show  that  the  note  was  given 
for  a  loan  of  $200,  and  that  it  was  subsequently  altered  so  as  to 
include  interest,  etc.,  amounting  to  $100.  Defendant's  evidence 
was  to  the  effect  that  he  never  assented  to  the  alteration  of  the 
note,  and  that  he  was  not  indebted  to  the  plaintiff  for  the  addi- 
tional $100. 

The  court  instructed  the  jury  that  plaintiff  was  entiUed  to 
recover  $200,  with  interest  from  June  14,  1867;  and  the  only  quee- 
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tkm  {h67  were  to  determine  was,  whether  defendant  was  indebted 
to  her  for  the  farther  sum  of  $100  and  interest,  as  she  ohdmed; 
that  the  presomption  of  law  was,  that  defendant  did  not  assent  to 
the  alteratioii  of  the  note,  which  presumption  must  be  overoome  by 
weight  of  evidenoe  to  the  contrary;  that  if  the  alteration  was  made 
without  defendant's  consent,  and  was  not  subsequently  assented  to 
by  him,  then  the  note  was  void,  and  the  plaintiff  could  recoyer  the 
additional  $100,  if  at  all,  only  upon  the  other  evidence  in  the  case. 

The  court  refused  successiyely  several  instructions  asked  for  the 
defendant,  which  were  in  substance:  1.  That  if  she  had  altered  the 
note  without  defendant's  consent,  the  verdict  must  be  for  defend- 
ant S.  That  if  the  $200  specified  in  the  first  count  of  the  oom- 
plaint  were  advanced  under  an  agreement  that  a  note  should  be 
given  for  the  same,  which  note  was  delivered  by  defendant  to  plain* 
tiff  before  the  money  was  delivered,  and  if  such  note  had  not  been 
canceled  or  surrendered,  plaintiff  could  not  recover  said  $200, 
except  upon  the  note.  3.  That  the  jury  could  not  consider  the 
evidence  given  to  stistain  the  second  and  third  causes  of  action^ 
because,  by  plaintifl's  own  showing;  it  any  such  causes  of  action 
ever  existed,  a  note  was  given  for  the  amount,  upon  which  recovery 
must  be  had,  if  at  all,  in  this  action. 

Verdict  for  plaintiff  for  $321;  and  from  a  judgment  thereon 
defendant  appealed* 

Jfossf  Hooper t  for  appellant 

QUUt  4  Tbyfor,  for  respondent 

GoLS,  J.  The  counsel  for  the  defendant  insisti  fliat  the  Oirouit 
Court  erred  in  allowing  three  new  and  distinct  causes  of  action  to 
be  inserted  in  the  complaint  as  an  amendment  of  the  same,  on  the 
triaL  But  this  amendment  amounted  to  nothing  more  than  stating 
the  original  conside!ration  of  the  note  sued  on.  It  was  what  would 
have  been  termed,  under  the  former  system  of  pleading,  adding  the 
common  counts  to  the  special  count  It  was  doubtless  competent 
for  the  court  to  allow  the  amendment,  and  it  could  not  possibly 
have  prejudiced  the  defendant  in  any  way. 

Nor  do  we  think  there  was  any  error  in  refusing  the  defendant's 
motion  to  compel  the  plaintiff  to  elect  whether  she  would  proceed 
upon  the  claim  for  money  loaned  ano  interest,  or  upon  the  nota 
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Thk  -WBB  a  matter  resting  in  the  diacretian  of  the  court  Bulk 
claims  were  for  the  same  money^  s&d  there  was  no  inoonsifiteiioy  in 
the  plaintiff  seeking  to  recover  on  the  original  indebtedmeas,  if  she 
should  fail  to  prove  that  the  note  was  altered  with  defendant's  con- 
sent 

A  number  of  instructions  were  asked  on  the  part  of  the  defend- 
ant, which,  we  think,  were  properly  refused.  A  few  general  remarks 
will  express  all  that  we  deem  it  necessary  to  say  in  reference  to  these 
instructions,  and  exceptions  taken  to  certain  portions  of  the  chatge 
of  the  court 

In  the  first  place,  it  will  be  borne  in  mind  that  the  note  was 
offered  in  evidence  on  the  trial,  and  of  course  was  canceled  by  the 
judgment  Again,  it  is  to  be  observed  that  the  court  in  eflfect 
charged  the  jury  that  if  they  found  that  the  note  was  altered  by 
the  plaintiff  after  it  was  made,  without  the  consent  of  the  defend- 
ant, then  there  could  be  no  recovery  upon  the  note.  The  instruc- 
tions of  the  defendant  assumed  that  there  could  be  no  recovery  in 
the  case  unless  upon  the  note.  Why  not  ?  The  giving  of  that 
note  did  not  extinguish  the  debt  due  the  plaintiff  from  the  defend- 
ant This  proposition  is  too  obviously  correct  to  need  illustration 
or  comment.  And  therefore,  assuming  that  there  could  be  no 
recovery  upon  the  note  on  account  of  its  unauthorized  alteration  by 
the  plaintiff,  still  what  rule  of  law  prevents  a  recovery  on  the  other 
causes  of  action  stated  in  the  complaint  ?  These  were  the  counts 
for  money  loaned  and  interest  We  are  unable  to  perceive  any 
objection  to  a  recovery  upon  those  causes  of  action,  providing  they 
were  sustained  by  the  evidence.  The  defendant  himself  testified 
on  the  trial  that  he  had  received  $200  which  was  loaned  him  by  the 
plaintiff.  He  does  not  pretend  that  this  money  has  ever  been  paid. 
And  the  instructions  assume  that  there  could  be  no  recovery  for 
this  amount  admitted  to  be  due  the  plaintiff. 

It  is  said,  if  the  note  was  altered  from  $200  to  $300,  without  the 
consent  or  ratification  by  the  defendant,  that  then  there  could  be 
no  recovery  on  the  original  consideration.  It  seems  to  us  that  this 
is  an  erroneous  view  of  the  matter.  If  the  note  was  altered  without 
the  consent  of  the  defendant,  it  is  conceded  that  there  could  be  no 
recovery  upon  it.  But  the  original  indebtedness  still  remains. 
That  has  not  been  satisfied  and  discharged.  The  position  of  the 
defendant  is  simply  this  :  he  admits  that  he  had  $200  of  the  plain- 
tiff 's  money,  which  he  has  never  paid  ;  and  that  he  gave  a  promia- 
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•ory  note  for  the  amount ;  hut  he  alleges  that  this  has  been  altered 
without  his  oonsent,  and  that  therefore  there  can  be  no  rocovery 
for  the  money  conoeded  to  be  due  the  plaintilL  This  would  be  a 
etrange  condition  of  the  law,  if  such  a  defense  were  good  and 
4»nctioned  by  it.  And  this  is  the  manifest  error  in  the  instruc- 
tions asked  on  the  part  of  the  defendant — that  there  could  be  no 
recovery  on  the  other  causes  of  action  stated  in  the  complaint^  if 
the  note  had  been  altered  so  that  there  could  be  no  recoyery  upon 
it  Since  the  plaintiff  produced  the  note,  and  in  effect  canceled 
it  on  the  trial,  we  know  of  no  principle  which  would  preyent  her 
from  recoyering  upon  the  original  consideration  for  which  the  note 
was  giyen.  So,  whether  the  jury  found  that  the  note  was  altered 
with  the  assent  of  the  defendant,  and  based  their  verdict  upon  it^ 
or  based  such  verdict  upon  the  other  causes  of  action^  seems  to  us 
quite  an  immaterial  inquiry.  There  was  probably  some  compromise 
about  the  verdict ;  but  there  is  evidence  to  sustidn  it. 

Judgment  affirmed. 

A  rehearing  was  allowed  upon  appellant's  motion,  and  the  f  oUow- 
ing  opinion  was  filed  : 

CoLS^  J.  A  re-argument  was  granted  in  this  oase  upon  the 
point  whether  we  were  right  in  holding  that  the  plaintiff  could 
recover  upon  the  original  consideration,  providing  the  jury  should 
find  from  the  evidence  that  the  note  was  altered  by  her  without  the 
consent  of  the  defendant  And  it  is  proper  to  say  in  the  outset 
that  there  is  no  foundation  in  the  record  for  imputing  to  the  plain- 
tiff any  fraudulent  intent  or  bad  motive  in  making  the  alteration, 
even  if  it  was  thus  made.  She  accounts  for  the  alteration  very 
naturally  by  saying  that  she  changed  the  note  from  $200  to  $300 
in  order  to  make  it  include  the  $65  note  and  the  $30  in  cash  which 
she  sent  the  defendant  from  St  Paul,  subsequent  to  the  execution 
of  this  note,  and  that  she  informed  the  defendant  of  what  she  had 
done,  and  that  he  afterward  recognized  the  validity  of  this  note, 
and  paid  interest  upon  it.  It  is  true  the  defendant  denies  that  he 
^ver  recognized  the  validity  of  the  note  or  knew  of  its  alteration, 
and  he  says  that  in  fact  he  only  had  $200  of  the  plaintiff,  and  that 
he  never  received,  after  the  $200  note  was  executed,  any  other  note 
or  money  through  the  mail,  as  testified  to  by  the  plaintiff.  But  it 
jg  very  manifest  from  the  verdict  of  the  jury  that  they  did  nd 
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credit  his  statements  in  regard  to  his  indebtedness  to  the  plaintiff, 
and  it  is  perhaps  the  most  natural  inference  from  the  Terdict  that 
the  jury  found  that  the  defendant  assented  to  the  alteration.  But 
at  all  events  the  question  of  fraudulent  intent  is  out  of  the  case, 
there  being  no  evidence  upon  which  to  found  such  an  imputation — 
the  error  complained  of  on  this  branch  of  the  case  really  being  the 
refusal  of  the  court  to  give  certain  instructions  asked  by  the 
defendant,  and  exceptions  taken  to  certain  portions  of  the  charge. 
And  those  instructions  and  exceptions  raise  for  consideration  this 
simple  question,  whether,  if  the  proof  showed  that  the  plaintiff 
altered  the  note  without  the  consent  of  the  defendant — though 
from  no  improper  motive,  but  supposing  that  she  had  the  right 
under  the  circumstances  to  do  so  —  the  law  will  permit  her  to 
recover  upon  the  other  causes  of  action  stated  in  the  complaint, 
which  are  founded  upon  the  original  consideration  of  the  note* 
In  the  former  opinion  it  was  held  that  she  might  recover,  and  the 
correctness  of  this  conclusion  was  the  only  point  we  desired  further 
argument  upon.  And  we  now  think  our  first  view  of  the  case 
was  correct,  and  that  the  alteration  did  not  destroy  the  right  of 
action  for  the  money  actually  loaned.  The  position  of  defendant's 
counsel  is,  as  we  understand  it,  that  the  note  is  the  only  means  by 
which  the  plaintiff  derives  a  right  of  action.  If  the  note  has  been 
altered  so  that  no  recovery  can  be  had  upon  it,  the  right  of  action 
is  totally  extinct  and  gone.  His  fundamental  proposition  is,  in  the 
language  of  the  note  to  Waring  v.  Smithy  2  Barb.  Ch.  119-125^ 
that  "  where  an  agreement  is  reduced  to  writing,  whether  under 
seal  or  not,  so  as  to  merge  the  original  promise,  and  the  written 
agreement  is  so  altered  as  to  avoid  it,  the  party  cannot  resort  to 
the  original  contract.''  And  he  cites  in  support  of  this  proposition 
Martmdale  v.  FoUetty  1  N.  H.  95  ;  Wheelock  v.  Freemany  13  Pick. 
165  ;  Byles  on  Bills,  side  page,  257,  note  1 ;  Smith  v.  MacBy  44  N. 
H.  553  ;  Bigelow  v.  Stilplien,  35  Vt.  521 ;  White  v.  ffusSy  32  Ala. 
430 ;  Newell  v.  Mayherry,  3  Ijcigh,  250 ;  Mills  v.  Starry  2  Bailey 
(S.  C),  359  ;  Wood  v.  SteeU,  6  Wall.  80 ;  Whitmer  v.  FryBy  10  Mo. 
349. 

In  the  cases  of  Waring  v.  Smithy  Wheelock  v.  FreemaUy  Newell 
V.  Mayberry,  and  Wood  v.  Steele,  the  original  promise  was  merged 
in  the  written  agreement,  and  the  plaintiff's  only  right  of  action 
was  derived  from,  and  was  founded  on,  such  written  contract.  In 
Bigelow  v.  Stilphen,  where  the  court  thought  that  che  weight  of 
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Authority  was  in  favor  of  the  doctrine  that  an  alteration  of  a  note 
worked  the  forfeiture  of  the  debt^  and  that  there  conid  be  no 
recoyery  for  the  original  consideration,  still  they  held  that  while 
Cook  was  the  agent  of  the  plaintifFs  to  sell  the  property  for  which 
the  note  in  question  was  given,  and  also  their  agent  to  take  it  and 
transmit  it  to  them,  yet  he  was  not  their  agent  to  alter  it,  and  that 
they  were  in  no  respect  responsible  for  his  acts  in  making  the  altera- 
tion, and  did  not  ratify  them  by  bringing  suit  upon  that  note. 
The  act  of  Cook,  therefore,  in  altering  the  note  was  regarded  as  the 
act  of  a  stranger,  and  in  no  way  affecting  the  validity  of  the  note 
as  originally  drawn.  Whitmer  v.  Frye  was  ''an  action  of  debt 
on  a  sealed  instrument,''  and  ''  the  declaration  contained  a  count 
on  the  instrument,  and  the  money  counts."  The  court  says  that 
''  where  a  party,  by  his  own  act,  renders  an  instrument  so  that  it 
cannot  be  the  foundation  of  any  legal  remedy,  he  will  not  be  per- 
mitted to  prove  the  covenant  or  promise  contained  in  it  by  other 
evidence,  and  that  this  principle  will  prevent  a  resort  to  the  com- 
mon courts  in  order  to  sustain  the  plaintiff's  right  of  recovery." 
In  this  case  there  might  well  be  held  to  be  a  merger  of  the  sim- 
ple contract  in  the  instrument  under  seal,  though  this  reason  for 
the  decision  is  not  given.  In  White  v.  HusSy  the  court  say  in  the 
opinion  that,  if  the  plaintiff  failed  to  prove  the  assent  of  the  defend- 
ant to  the  alteration  of  the  note,  ''  he  was  not  entitled  to  recover, 
either  upon  the  note,  or  under  any  count  founded  on  the  same  con- 
sideration with  the  note, '^  for,  ''  as  the  note  was  at  first  valid,  there 
can  be  no  recovery  upon  the  contract  unless  the  note  still  continues 
valid,  and  is  produced  in  evidence  or  proved  to  have  been  lost  by 
time  or  accident."  Mills  v.  Starr  was  an  action  upon  a  sealed 
note,  and  for  goods  sold  and  delivered,  and  an  inaimul  computasseni. 
The  several  counts  were  for  the  same  debt.  The  note  appeared  to 
have  been  altered  so  that  there  could  be  no  recovery  upon  It  The 
court  said  :  ''  Here  the  debt  was  originally  an  account,  a  simple 
contract  debt;  the  plaintiff 's  intestate  accepted  a  specialty,  a  note 
under  seal,  and  that,  according  to  the  last  rule,  was  an  extinguish- 
ment of  the  account."  Afartendaie  v.  FoUett  and  Smith  v.  Maee 
seem  to  go  upon  the  assumption  that  a  fraudulent  alteration  of  a 
promissory  note  operates  really  as  an  extinguishment  of  the  debt 
for  which  it  is  given.  In  the  latter  case  Mr.  Justice  Bellows 
observes  that ''  the  discharge  of  the  notes  by  a  release  would  dis- 
charge also  the  original  contract:  and  we  think  that  the  same  effect 
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would  be  pfTodnced  bj  such  a  fraudulent  alteration  of  the  notes  by 
tbe  vendor  as  wocdd  render  them  void.'' 

Now  it  seems  to  me  that  the  rule  laid  down  in  ^ome  of  the  fore- 
going cases,  that  an  unauthorized  alteration  of  a  promissory  note 
not  only  avoids  the  instrument  and  prevents  a  recoveiy  upon  it, 
but  also  destroys  the  right  of  action  upon  the  original  oonsidera- 
tion,  ought  not  to  be  followed  in  this  State,  where  it  has  been  uni- 
formly held  that  the  taking  of  the  promissory  note  of  the  debtor 
does  not  extinguish  the  original  debt,  nor  operate  as  a  payment, 
unless  so  agreed  by  the  parties.     Of  course  there  is  no  question  of 
merger  under  the  decisions  of  this  State,  as  the  promissory  note  is 
only  another  security  for  the  original  debt    It  is  not  like  the  case 
of  a  bond  or  other  sealed  instrument,  given  for  a  simple  contract, 
where  the  latter  is  said  to  be  merged  or  swallowed  up  in  that  under 
seal.     In  Ford  v.  MitcheU,  15  Wis.  308,  and  Paine  v.  VoarhtM,  26 
id.  526,  the  doctrine  is  said  to  be  well  settled,  that ''  the  taking  of 
a  promissory  note,  either  for  a  precedent  liability  or  a  debt  incurred 
at  the  time,  is  no  payment,  unless  expressly  so  agreed.''    See,  also, 
Williams  v.  Starr,  5  Wis.  534;  Blunt  v.  Walher,  11  id.  884;  Bagt- 
man  v.  Porter^  14  id.  40;  Meshke  v.  Van  Doreuy  16  id.  819.     It  is 
the  logical  result  of  this  rule,  that  the  giving  of  a  promissoiy  note 
for  goods  sold  or  money  loaned  is  no  payment  or  extinguishment  of 
the  debt,  unless  such  was  the  agreement,  and  that  the  taking  of 
the  note  only  suspends  the  action  on  the  contract  until  the  note  is 
due.     Porter  v.  Talbott,  1  Cowen,  359;  Codies  v.  Gumming,  6  id. 
181.  But  when  the  term  of  credit  has  expired,  the  creditor  may  bring 
his  action  and  recover  either  upon  the  original  consideration  or  on 
the  note,  as  he  may  elect    Bullock  v.  Green,  15  Johns.  ^7;  Janm 
V.  Savage,  6  Wend.  658 ;   Butler  v.  Haight,  8  id.  585;  Dayton  v. 
TruU,  28  id.  845;  Price  v.  Price,  16  M.  &  W.  239.     In  Wright  v. 
The  First  Crockery  Ware  Co.,  1  N.  H.  281,  Woodbuby,  J.,  states 
theoommon  law  rule  upon  this  subject  as  follows:  ''If  a  person 
sells  goods  and  pays  money,  and  at  the  same  time  receives  therefor 
the  note  of  a  third  person  payable  to  himself,  or  any  note  or  bill 
not  having  the  name  of  the  person  with  whom  he  deals  upon  it,  it 
win  be  presumed  to  be  a  sale  of  the  note,  and  to  be  in  satisfaction, 
until  the  contrary  appears.    The  rule  is  difFerent,  however,  when 
such  note  is  received  for  a  precedent  debt     But  if  the  oreditor 
receive  the  note  or  bill  of  his  debtor,  or  of  a  third  person  indorsed 
by  the  debtor,  either  for  a  precedent  debt  or  a  debt  arising  at  the 
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time,  it  is  not  presumed  it  has  been  received  in  satisfaction."  The 
ease  is  approved  in  the  subsequent  one  of  Jaffrey  v.  Carnishy  10 
N.  H.  505.  And  see  cases  cited  in  note  m,  p.  156,  2  Parsons  on 
Notes  and  Bills.  The  rule,  therefore,  being  in  this  State,  as  before 
observed,  that  the  {Hromissory  note  of  the  debtor  is  not  a  payment 
or  extinguishment  of  the  debt  for  money  loaned  or  goods  sold, 
though  given  at  the  time,  but  a  concurrent  security,  which  the 
creditor,  when  due,  has  his  right  of  action  upon,  or  upon  the  origi- 
nal contract,  and  the  plaintifF  not  relying  upon  the  altered  note  as 
the  foundation  of  the  right  of  recovery,  but  resorting  to  her  remedy 
on  the  other  counts,  why  should  she  not  recover  the  money  actually 
loaned  the  defendant?  Why  should  the  alteration  of  the  note  be 
attended  with  any  such  destructive  consequences  as  the  forfeiture 
of  the  money  actually  loaned? 

The  counsel  for  the  defendant  says  there  never  was  any  right  of 
action  except  upon  the  note.  But  this  is  assuming  the  point  in 
controversv.  It  is  well  to  remember  that  the  note  does  not  show 
the  real  terms  of  the  loan,  according  to  the  concessions  of  counscA 
on  both  sides.  When  the  note  was  signed  by  defendant,  it  drew 
interest  at  twelve  per  cent  But  in  his  letter  of  the  10th  of  June, 
1867,  on  returning  the  note  to  the  plaintifF,  he  says:  ^'  The  rate  is 
too  high;  there  is  plenty  of  money  here  at  ten  per  cent  I  will 
take  it  at  that  if  you  see  fit."  This  was  a  modification  of  the 
terms  of  the  loan,  and  shows  that  the  real  contract  is  not  embodied 
in  the  note.  The  note,  however,  became  void  in  consequence  of 
the  alteration,  and  of  itself  cannot  be  the  foundation  of  a  recovery 
in  any  form  of  action.  But  the  debt  for  the  money  loaned  still  exists. 
Prof.  Parsons  states  the  effects  of  an  alteration  of  a  note  as  follows: 
*^  An  alteration  by  the  original  payee  of  a  note,  or  by  the  drawer  or 
payee  of  a  bill,  if  not  fraudulent,  although  it  avoids  the  instru- 
ment and  so  destroys  their  claim  under  it,  may  still  remit  them  to 
their  original  consideration,  and  revive  their  claim  under  it."  2 
Pars,  on  Notes  and  Bills,  p.  571.  Ohitty  says:  '^The  material 
alteration,  as  in  the  case  of  subsequent  usury,  does  not  extinguish 
the  prior  debt;  and  between  the  original  parties  the  original  debtor 
consideration  is  recoverable  upon  adducing  their  evidence  in  proof 
thereof."  Ghitty  on  Bills,  212.  See  Atkinson  v.  Hdwdon,  29  Eng. 
C;  L.  169;  Alves  v.  ffodgson,  7  Term  B.  241;  IbrrY.  Price,  1  East^ 
55,  note  a,  p.  58;  Steele  v.  Norton,  9  Mees.  ft  Wels.  309;  SuHon  v. 
Toomer,  14  Eng.  C.  L.  66  ;  Sloman  v.   Gox,  1  C.  M.  ft  B.  471; 
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Morrtgon  y.  Weliy,  18  Md.  169 ;  Cluie  v.  Small,  17  Wend.  238. 
Even  in  the  celebrated  case  of  Masier  y.  MiUer,  4  Tenn  B.  890,  whiob 
was  an  action  by  indorsers  against  the  acceptor  of  a  bill  of  exchange, 
where  the  date  of  the  bill  had  been  altered  after  acceptance.  Lord 
Kbntqn,  0.  J.,  opens  his  opinion  as  follows:  '' The  question  is  not 
whether  or  not  another  action  may  not  be  framed  to  giye  the  plain- 
ti&  some  remedy,  but  whether  this  action  can  be  sustained  by  these 
parties  on  this  instrument  —  for  the  instrument  is  the  only  means 
by  which  they  can  derive  a  right  of  action.  The  right  of  action 
which  subsisted  in  favor  of  Wilkinson  and  Cooke  could  not  be  trans- 
ferred to  the  plaintiffs  in  any  other  mode  than  this,  inasmuch  as  a 
chose  in  action  is  not  assignable  at  law."  But  the  implication  is 
that  Wilkinson  and  Cooke  might  have  recovered  on  the  money 
counts,  if  they  had  brought  the  action;  and  Mr.  Justice  Bulleb  is 
astonished  ''  that  a  jury  of  merchants  should  hesitate  a  moment  in 
finding  a  verdict  generally  for  the  plaintiffs."  Smith's  Lead.  Cas., 
vol.  1,  part  2,  p.  1141.  And  wc  think  the  better  authority  is,  that 
''  an  unauthorized  alteration  of  the  note  works  no  forfeiture  of  the 
debt,  so  that  there  can  be  no  recovery  by  the  party  making  such 
alteration,  for  the  original  consideration  for  which  the  obligation 
was  given ; "  and  that  this  rule  necessarily  results  from  our  decisions 
that  tlie  taking  of  the  note  of  the  debtor  is  not  a  payment  or  extin- 
guishment of  the  demand  for  which  it  is  given.  Courts  have  some- 
times treated  the  subject  as  though  there  were  some  uncompro- 
mising principle  of  public  policy  involved,  which  prohibited 
all  recovery  by  the  party  making  the  alteration.  But  the  effect  of 
an  alteration  has  frequently  been  obviated  in  England  since  the 
adoption  of  the  rules  of  Hen.  4,  Wm.  4,  as  will  be  seen  in  Sibley  v. 
Fisher^  7  A.  &  E.  444;  Hemminfj  v.  Trenery,  9  id.  926;  Mason  v. 
Bradley i  11  Mees.  &  Wels.  590:  Davidson  v.  Cooper,  id.  778,  and 
Parry  v.  Nicholson,  13  id.  778,  from  which  it  is  apparent  that  the 
courts  in  that  country  do  not  so  regard  the  matter. 

The  alteration  of  a  promissory  note  is  not  to  be  visited  with  the 
same  consequences  in  respect  to  a  right  of  action  on  the  original 
debt,  as  a  note  given  on  a  usurious  loan.  For  in  the  latter  case  the 
contaract  for  the  loan  is  void,  and  all  securities  given  for  it  are  void. 
There  is  no  valid  obligation  or  demand  which  the  creditor  can 
recover  upon,  since  the  statute  condemns  all  usurious  loans  and  all 
■eonrities  tainted  with  usury.    The  distinction  between  such  a  case 
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fuid  the  one  under  consideration  is  yery  nuurked,  and  need  not  be 

dwelt  upon. 

It  follows  from  these  views  that  the  judgment  of  the  Circuit  Oourt 

must  be  alBrmed. 

Judgmmt  qfirm$d. 


HvBBABD  T.  Wssmur  XJinoK  Tilwbaph  Oompavt* 


A  condidon  upon  a  blank  for  a  telegraph  meeaai^  relieving  the  eompaaj  from 
liability  for  errors  or  delays  in  transmission  or  delivery,  or  for  non-delivery 
of  messsges,  wiU  not  relieve  them  from  liability  for  a  negligent  omission  to 
deliver  a  message  written  on  such  a  blank. 

A  meessge  sent  by  plaintiff,  bnt  not  delivered  by  defendant,  directed  plain* 
tiff's  agent  to  bay  a  certain  quantity  of  wheat,  to  be  delivered  at  any  time 
in  June  at  seller's  option.  The  price  of  wheat  flactoated  daring  the  month 
of  Jane,  bat  was  at  the  close  of  the  month  less  than  on  the  day  when  the 
message  should  have  been  delivered.  Held,  that  the  oonrt  could  not  pre- 
sume tliat  the  plaintiff  would  have  sold  at  the  right  time  to  make  a  profit, 
had  the  wheat  been  bought,  and  tliat  he  was,  therefore,  only  entitled  to 
nominal  damages. 

AcTiOK  to  recover  damages  for  failure  to  deliyer  a  telegram. 
Trial  by  court  without  a  jury. 

The  court  held  that  defendant  was  guilty  of  negligenoe  in  failing 
to  deliver  such  message,  and  became  liable  to  plaintiffs  for  any 
damages  sustained  by  them;  but  that  ''no  injury  had  been  sus- 
tained by  plaintiffs  which  the  oourt  oould  compute  in  damagesy'' 
and  judgment  was  accordingly  entered  for  defendant  From  this 
judgment  the  plaintiffs  appealed. 

The  facts  upon  which  the  claim  of  plaintiffs  was  based  aie  more 
fully  stated  in  the  opinion. 

Rnmons  dt  ffamiUon,  for  appellants. 
Finches,  Lynde  d  Mittsr,  for  respondent. 

CoLSy  J.  The  facts  of  this  case,  upon  which  the  questions  ct  law 
arise,  are  few  and  undisputed.     The  plaintiffs,  who  were  engaged 
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in  buying  and  selling  grain  in  Milwaukee,  through  their  agent, 
the  6{h  of  May,  1872,  at  Port  Huron,  Michigan,  delivered  at  aboai 
7:25  P.  K.,  to  the  defendant  company  for  transmission  over  its  Une, 
a  message  directed  to  their  agent  at  Milwaukee,  in  the  following 
language:  ''Buy  twenty  thousand,  seller  June,  pay  telegraph 
there."  This  message  was  written  upon  one  of  the  printed  blanks 
furnished  by  the  company  for  the  transmission  of  night  dispatohes, 
and  was  sent  by  the  company  to  its  agent  at  Milwaukee  during  the 
night  of  the  6th,  and  could  haye  been  deliyered  to  the  agent  of  the 
plaintifFs  by  9  A.  H .  of  the  7th,  but  was  neyer  delivered,  and  was 
lost  On  the  trial  no  explanation  was  given,  nor  excuse  shown,  on 
the  part  of  the  company,  to  account  for  the  non-delivery  of  the 
dispatch.  It  is  admitted  that  the  message  meant,  and  would  have 
been  understood  by  plaintifPs  agent,  as  directing  him  to  buy  twen^ 
thousand  bushels  of  No.  2  wheat,  deliverable  during  the  month  of 
June,  and  that  he  was  to  pay  the  expense  of  sending  the  dispatch. 
If  the  agent  had  received  the  dispatch  on  the  7th,  when  it  should 
have  been  delivered,  he  could  and  would  have  purchased  wheat  at 
Milwaukee  for  the  market  price  of  $1.48  per  busheL  Wheat 
advanced  in  the  market  on  the  8th  to  $1.55  per  bushel,  when  the 
agent  sold  some  at  that  price.  The  agent  received  from  the  plain* 
tiffs  on  the  8th,  in  the  afternoon,  a  letter  advising  him  of  the 
sending  of  the  dispatch.  From  the  8th  of  May  to  the  29th  of  June 
wheat  fluctuated  in  price,  and  on  the  last-named  day,  being  Saturn 
day,  and  also  being  the  last  day  the  seller  would  have  had  for  the 
delivery  of  the  wheat,  had  a  contract  been  entered  into  according  to 
the  dispatch,  its  market  price  was  $1.23  3-4  per  busheL  The  con- 
templated bargain  or  transaction  was  what  is  tertned  in  the  chamber 
of  commerce  of  Milwaukee  **  buying  on  option, *'  which  means  that 
the  seller  should  deliver  the  wheat  sold  at  any  time  at  his  own 
option  in  the  month  of  June.  The  plaintiff's  agent,  on  the  receipt 
of  the  letter  on  the  8th  of  May,  took  no  steps  to  make  the  purchase, 
and  no  purchase  was  in  fact  ever  made,  as  intended  when  the  dis- 
patch was  delivered  to  the  company  for  transmission.  The  action 
is  brought  to  recover  damages  alleged  to  have  been  sustained  by 
the  plaintiffs  in  consequence  of  the  non-delivery  of  the  dispatch. 

The  blanks  furnished  by  the  company  for  night  dispatches,  and 
subject  to  which  the  message  in  question  was  sent,  provide  that  the 
company  will  receive  messages  for  all  stations  east  of  the  Missiasipiri 
river,  to  be  sent  during  the  night,  at  one-half  of  the  usual  rates,  on 
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condition  that  '^  the  company  shall  not  be  liable  for  error  or  delay 
in  the  transmission  or  delivery,  or  for  non-delivery,  of  such 
messages,  from  whatever  cause  occurring,  and  shall  only  be  bound 
in  such  case  to  return  the  amount  paid  by  the  sender/' 

It  is  now  claimed  on  the  part  of  the  defendant  that  this  stipula- 
tion restricting  its  liability  is  valid^and  exonerates  it  from  payment 
of  all  loss  or  damage  which  may  result  from  errors  or  delay  in  the 
transmission  or  delivery,  or  for  the  non-delivery,  of  a  night  message, 
from  whatever  cause  occurring.  The  plaintiffs,  it  is  said,  were  com- 
petent to  assent  to  the  stipulation,  and  did  assent  to  it,  and  are 
therefore  bound  by  it,  having  chosen  themselves  to  take  the  risk  of 
the  dispatch  reaching  its  proper  destination.  If  they  were  not 
willing  to  take  that  risk,  it  is  said,  they  should  have  paid  the  higher 
rate  and  sent  the  dispatch  under  the  contract  for  transmitting 
day  messages,  in  which  case  the  company  would  have  been  respon- 
sible for  the  correct  transmission  and  prompt  delivery  of  the  dis- 
patch to  their  agent. 

In  the  case  of  Gandee  against  this  same  defendant,  decided 
at  the  present  term,*  the  validity  of  this  condition  exempting 
the  company  from  liability  on  account  of  the  negligence  of  its 
servants  in  the  performance  of  their  duty,  was  considered.  It 
was  there  held  that  such  a  regulation,  adopted  for  the  purpose 
of  protecting  the  company  against  the  consequences  of  tho 
negligence  or  fraud  of  its  agents,  was  an  unreasonable  condition, 
and  was  void,  as  against  sound  public  policy.  The  course  of  relkson- 
ing  by  which  this  conclusion  was  reached  will  be  seen  on  reference 
to  the  opinion  in  that  case;  and  no  attempt  will  be  made  to  fortify 
or  add  to  that  reasoning  here.  It  is  sufficient  to  say  that,  upon  the 
admitted  &cts,  there  was  a  clear  breach  of  duty  by  the  company 
in  failing  to  deliver  the  message  which  it  had  undertaken  for  a  val- 
uable consideration  to  transmit  and  deliver,  and  that  it  must  be 
held  responsible  therefor.  The  message  was  received  in  Milwaukee, 
and  might  and  should  have  been  delivered  to  the  agent  of  the 
plaintiffs  by  9  a.  m.  of  the  7th,  if  the  employees  of  the  company 
had  exercised  due  care  and  attention  to  the  business  which  they 
had  undertaken  to  prosecute.  For,  in  the  language  of  the  court, 
in  Baldwin  \.  The  Untied  States  Telegraph  Co.,  45  N.  Y.  744-751, 
''while  telegraph  companies  are  not  insurers,  and  do  not  guaranty 

*  The  can  hero  rofeired  to  was  held  on  a  motion  for  a  rehearing,  and  will  be  reported  a* 
ef  the  jADoaiy  term,  1874.— Rbp. 
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the  delirery  of  all  messages  with  entire  accuracy  and  against  all 
eontingencies,  thej  do  undertake  for  ordinary  care  and  vigilance 
in  the  performance  of  their  duties,  and  to  answer  for  the  neglect 
and  omission  of  duty  of  their  servants  and  agents  ;**  and  this 
degree  of  liability  the  law  imposes  upon  them,  as  well  in  the  trans- 
nission  and  delivery  of  a  night  as  of  a  day  dispatch.  The  defend- 
ant company  was  therefore  responsible  for  the  neglect  or  de&ult 
of  its  servants  to  deliver  the  message,  and  must  respond  for  what- 
ever damages  the  plaintiffs  have  sustained  by  reason  of  such  negli- 
gence. 

And  this  brings  us  to  a  consideration  of  the  important  question 
as  to  the  proper  rule  of  damages  applicable  to  the  case.  The  court 
below  found,  as  a  conclusion  of  law,  that  no  injury  had  been 
sustained  by  the  plaintiffs  for  which  the  court  could  compute  dam- 
ages, and  ordered  judgment  for  the  defendant  In  this  we  think 
the  court  was  clearly  wrong,  because  the  plaintiffs  were  entitled  to 
recover  nominal  damages  at  least,  as  the  consequence  of  the  breach 
of  contract  on  the  part  of  the  company  in  failing  to  deliver  the 
message.  But  are  they  further  entitled  to  recover  the  profits  on 
the  expected  bargain  or  purchase  which  was  never  made,  but  which, 
it  is  claimed,  might  have  been  consummated,  had  the  dispatch 
been  properly  delivered  ?  It  is  argued  in  their  behalf  that  the  com- 
pany is  bound  to  pay  for  its  default  the  profit  which  they  might 
have  realized,  providing  their  agent  had  purchased  the  twenty 
thousand  bushels  of  wheat  for  tl.48  per  bushel,  on  the  7th  of  May, 
and  resold  the  same  on  the  8th,  when  wheat  was  worth  $1.55  per 
bushel.  Is  this  the  true  rule  of  damages  applicable  to  the  facts  P 
It  seems  to  us  not. 

It  is  4,  most  material  fact  to  be  kept  in  view  that  no  purchase  or 
bargain  for  wheat  was  ever  made.  On  the  8th  of  May,  when  the 
agent  was  informed  of  the  sending  of  the  dispatch,  he  confessedly 
took  no  steps  to  make  the  purchase.  If  the  dispatch  had  been 
properly  delivered  on  the  7th,  and  he  had  made  the  purchase  accord- 
ing to  the  order  of  his  principals,  they  would  have  lost  heavily  on 
the  contract  had  they  not  resold  before  they  actually  had  the  wheat 
in  their  possession*  For,  on  the  29th  day  of  June,  when  the  ven* 
dor  might  have  delivered  on  the  contract,  wheat  was  worth  in  the 
market  24  1-4  cents  on  a  bushel  less  than  when  the  agent  would 
have  purchased.  Now,  suppose  the  company  had  said  to  plain- 
tiff's Agent  on  the  7th:   ''  Such  a  dispatch  has  been  received  at  the 
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Milwaukee  office,  and  has  been  mislaid  or  lost  through  the  careless* 
Hess  or  fault  of  our  employees,  but  we  will  assume  the  contract  you 
were  ordered  to  make,  and  deliver  the  twenty  thousand  bushels  of 
wheat  to  your  principals,  of  the  designated  quality,  for  $1.48  per 
bushel,  at  our  option,  in  June.''  What  would  have  been  the  measure 
of  damages,  if  the  company  had  made  default  in  the  performance  of 
this  contract  ?  Mr.  Sedgwick  lays  down  the  rule  on  the  subject  as 
follows:  **  When  contracts  for  the  sale  of  chattels  are  broken  by  the 
Tender  failing  to  deliyer  the  property  according  to  the  terms  of  the 
tMurgain,  it  seems  to  be  well  settled,  as  a  general  rule,  both  in  England 
and  the  United  States,  that  the  measure  of  damages  is  the  difFerence 
between  the  contract  price  and  the  market  value  of  the  article  at 
the  time  when  it  should  be  delivered,  upon  the  ground  that  this  is 
the  plaintiff 's  real  loss,  and  that  with  this  sum  he  can  go  into  the 
market  and  supply  himself  with  the  same  article  from  another 
vendor.  It  follows  from  this  rule,  that  if,  at  the  time  fixed  for  the 
delivery,  the  article  has  not  risen  in  value>  the  vendee  having  lost 
nothing,  can  recover  nothing.''  Sedg.  on  Dam.  260.  So  that  it 
appears,  if  the  company  itself  stood  in  the  place  of  the  vendor  of 
the  wheat  and  failed  to  fulfill  his  contract,  the  plaintiffs  conld 
recover  nothing,  because  they  could  purchase  the  wheat  on  the  20th 
of  June,  at  24^  cents  on  the  bushel  less  than  they  had  agreed  to 
pay.  They  would,  therefore,  not  have  been  injured  by  the  com- 
pany's  default  to  deliver  the  wheat  on  its  contract  Now,  what 
ground  is  therefor  saying  that  the  defendant  is  in  a  worse  position 
on  account  of  its  failure  to  deliver  the  message  than  it  would  have 
been  if  it  had  itself  assumed  the  contract  as  of  the  time  the  dis- 
patch should  have  been  delivered  ?  We  confess  we  see  no  satis- 
factory reason  for  extending  the  liability  of  the  company  beyond 
what  it  would  have  been  had  a  contract  for  the  purchase  of  the 
wheat  been  actually  made  with  it»  and  if  it  really  stood  in  Che  place 
of  the  vendor.  But  it  is  argued,  if  the  message  had  been  promptly 
delivered  the  agent  might  have  made  the  purchase  on  the  7th, 
and  resold  on  the  8th,  and  thus  have  realized  a  profit  on  the  specu- 
lation. Even  if  the  company  were  the  vendor  of  the  wheat,  the 
plaintiff  could  not  recover  this  loss  of  profits  on  a  resale.  That 
question  was  expressly  so  decided  in  Wittiams  v.  IteynoldSy  18  Eng. 
CI.  L.  493 ;  and  we  consider  that  as  a  strong  authority  adverse  to 
the  claim  of  the  plaintiffs.  That  was  an  action  on  a  contract  for 
the  sale  of  cotton  by  the  defendants  to  the  plaintiff,  at  the  price 
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of  16$<f.  per  pound,  to  be  delivered  in  the  month  of  Angnsi  The 
plaintiff  contracted  to  aeU  the  same  quantity  of  ootton,  to  b» 
delivered  in  the  month  of  Augast,  at  19id.  per  pound*  The 
defendants  failed  to  deliver  the  cotton  sold  by  them,  and  the  plain* 
tiff  was  consequently  incapacitated  from  performing  his  sub-con* 
tract  for  the  sale  at  a  higher  price.  He  claimed  damages  for  a 
breach  of  the  contract  by  the  defendants,  including  the  loss  of 
profit  which  he  would  have  realized  on  the  resale.  But  the  court 
held  that  the  proper  measure  of  damages  was  the  difference 
between  the  contract  price  {16id,  per  pound)  and  the  price  (18|dL 
per  pound)  on  the  last  day  of  delivery,  and  that  the  plaintiff  wa» 
not  entitled  to  recover  damages  for  the  loss  of  profit  on  his  sub- 
contract. Such  damage,  the  judges  in  that  case  say,  does  not 
naturally  fiow  from  the  breach  of  the  contract  to  deliver ;  nor  ia 
it  such  afif  must  be  deemed  within  the  contemplation  of  the  par- 
ties at  the  time  the  contract  was  entered  into,  in  case  of  a  breach 
of  it  The  case  of  Hadley  v.  Baxendale,  9  Bxch.  341,  is  cited  aa 
laying  down  the  true  rule ;  a  case  which  this  court  referred  to 
with,  approbation  in  Sliepard  v.  Mihoauhee  Qaa  Light  Co.,  15^ 
Wis.  318.  In  the  Shepard  case,  Mr.  Justice  Paine  refers  to  a 
class  of  cases  where  parties  contract  for  articles  with  reference 
to  use  or  sale  on  some  particular  occasion,  and  where,  by  reason 
of  want  of  time,  or  their  situation  with  reference  to  the  market, 
they  are  unable  to  supply  themselves  for  that  occasion  in  case  of 
failure  to  deliver,  where  the  difference  between  the  contract-price 
and  market-price  at  the  time  when  they  ought  to  have  been 
delivered  does  not  completely  indemnify  the  injured  party.  See 
Richardson  v.  Chyrunoeihy  26  Wis.  656.  But  the  general  rule  is — 
where  the  action  is  brought  by  the  vendee  for  a  failure  to  deliver — 
the  difference  between  the  price  agreed  to  be  paid  and  the  market- 
price  of  *the  articles  on  the  day  delivery  should  have  been  made 
on  the  contract.  Havermyer  v.  Cunningham^  35  Barb.  515 ;  Ham- 
iUon  V.  Oanyard,  34  id.  204.  Now,  applying  the  rule  laid  down 
in  Williams  v.  Reynolds  and  Hadley  v.  BaxendaUy  how  can  it  be 
said  that  the  loss  of  profit  upon  a  contract  which  the  agent  of 
the  plaintiffs  might  possibly  have  entered  into,  but  which  he  never 
did,  naturally  resulted  from  a  faOure  to  deliver  the  message, 
or  could  reasonably  be  supposed  to  be  within  the  oontempla* 
tion  of  the  parties  as  a  probable  result  of  such  failure,  wh^n  the 
dispatch  was  left  with  the  company  to  be  sent  over  itslineP    If  the 
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•pint  had  received  the  diapatch  BO  aa  to  make  the  purclu«»  on  tte 
7fb,  what  presumption  is  there  that  he  woald  have  resold  at  a  profit? 
None  whatever.  '^  Selling  at  a  profit  is  not  the  natural  result  of 
buying  with  an  intention  to  resell."  Sheb,  J.,  Wittiama  r.  lUynoldM. 
For  ''  that  depends  on  circumstances  altogether  out  of  the  ordi« 
nary  course  of  things."  And  therefore,  if  we  presume  that  the 
Agent  would  have  made  the  purchase  according  to  the  order 
if  the  dispatch  had  been  delivered,  we  cannot  presume  that  he 
would  have  sold  the  next  day  so  as  to  realize  a  profit.  The  breach 
of  contract  complained  of  is  the  failure  to  deliver  the  message,  and 
the  recovery  should  be  limited  to  an  indemnification  of  the  plain- 
tiffs for  actual  loss  sustained.  Profits  upon  a  contract  never  made 
are  quite  too  remote  and  uncertain  to  be  taken  into  consideration. 
Nor  can  it  be  said  that  the  ''  parties  may  U\T\j\iQ  supposed  to  have 
contemplated  "  such  profits  as  an  element  in  the  damages  which 
might  result  from  the  failure  to  deliver  the  dispatch. 

Since  this  opinion  was  prepared,  my  attention  has  been  called  to 
the  decision  of  the  Court  of  Appe^  of  New  York,  in  Baker  v. 
Drake  (published  in  the  Alb.  Law  Jour.  Nov.  29,  1873),  which  in 
its  general  reasoning  supports  the  result  reached  in  this  case. 

It  is  apparent  that  in  this  case  there  was  a  technical  breach  of 
contract  on  the  part  of  the  company,  for  which  the  plaintiffs  were 
entitled  to  recover  nominal  damages.  But  this  would  be  the 
extent  of  the  recovery.  A  judgment  for  nominal  damages  would 
not  have  carried  costs,  because  the  action  might  have  been  brought 
in  a  justice's  court.  The  dispatch  was  to  be  paid  for  on  delivery 
in  Milwaukee;  but,  as  it  was  never  delivered,  the  plaintiffs  were  at  no 
expense  for  its  transmission.  And  while  the  county  court  was 
wrong  in  not  rendering  judgment  for  the  plaintiffs  for  nominal 
damages,  yet,  in  a  case  like  the  present,  this  constitutes  no  ground 
for  a  reversal  of  the  judgment.  This  point  was  so  ruled  in  Laubenr 
heimer  v.  Mann,  19  Wis.  519;  and  the  doctrine  of  that  case  was 
Approved  in  Eaton  v.  Lyman,  30  Wis.  41,  and  in  Jones  v.  King, 
mite,  p.  422.  According  to  the  rule  laid  down  and  approved  in 
ihetd  deoiaiona»  the  judgment  in  the  present  case  must  bo  affirmed 

It,is  to  ordered. 
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NoBDBK  y.  Joina. 

(a8Wii.600J 
OomUer-elaim -flight  to  toaite  a  tort  and  mm  tn  anump&Si, 

A.  laid  down  B/s  fence  and  turned  hie  cattle  In  upon  B/s  pasture  land.  BM, 
that  B.  might  waive  the  tort  and  set  up  a  claim  for  pasturage  of  the  oatUe 
as  a  counter-claim  in  an  action  of  contract  brought  against  him  by  A. 

AcriOK  by  Norden  before  a  justice  of  the  peace,  on  a  book  ao- 
oonnty  against  Jones.  Jones  filed  a  counter-claim,  and  on  the  trial 
offered  to  prove  an  item,  in  his  account,  of  $6  for  pasturing  plain- 
tiff's cattle.  He  testified  that  plaintiff  laid  down  his  fence  and  let 
the  cattle  into  his  pasture.  Plaintiff  objected  to  this  item  as  not 
being  a  subject  of  counter-claim,  but  a  trespass  on  his  part  The 
justice  sustained  the  objection  and  excluded  the  item.  Verdict 
and  judgment  for  plaintiff.  On  appeal  to  the  Circuit  Court,  the 
judgment  of  the  justice,  excluding  the  item,  was  reversed,  and  the 
item  admitted.     Defendant  appealed. 

DixoK,  C.  J.  [After  deciding  that  the  Circuit  Court  should  have 
wholly  reversed  the  judgment  of  the  justice] :  The  question  presented 
on  the  rejection  of  the  $6  item  is  an  interesting  one,  upon  which 
there  exists  considerable  contrariety  of  opinion  and  decision,  both 
in  England  and  this  country.  It  was  a  charge  of  that  sum  made 
by  the  defendant  against  the  plaintiff  for  pasturing  the  plaintiff's 
cattle,  which  the  defendant  testified  the  plaintiff  had  let  into  his, 
the  defendant's,  field,  by  laying  down  defendant's  fence  for  that 
purpose.  The  objection  sustained  by  the  justice  was,  that  the  lay- 
ing down  of  the  fence  and  turning  in  of  the  cattle  was  a  trespass 
on  the  part  of  the  plaintiff,  which  could  not  be  brought  in  or 
proved  as  a  set-off  or  cross-demand  in  this  form  of  action,  but 
that  the  defendant  must  resort  to  his  action  of  trespass  against 
the  plaintiff  to  recover  the  damages  which  he  has  sustained* 
It  is  not  to  be  denied  that  thei'e  are  numerous  decisions  of 
most  respectable  courts  sustaining  this  view,  while  on  the  other 
hand  there  is  an  equal  weight  of  most  respectable  authority 
also  for  holding  that  a  promise  to  pay  will  be  implied  vmdw 
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laoh  dioamfitanceSy  npon  which  an  aotion  of  assumpaii  may 
likewifle  be  maintained^  The  question  being  new  in  this  oonrt 
under  our  present  statutes,  we  are  at  liberty  to  adopt  such  rule  as 
in  our  judgment  will  beet  subserve  the  ends  of  justice,  which  is  or 
ought  to  be  the  object  of  all  rules  laid  down  in  the  course  of  judicial 
proceedings.  The  cases  of  Oanldin  ▼.  Farwrns,  1  Ohand.  240,  and 
Pierce  v.  Hoffman,  4  Wis.  277,  were  controlled  by  the  language  of 
subdiyision  8  of  section  1,  chap.  94,  R  S.  1849,  then  in  force. 
That  subdiyision  was  omitted  altogether  in  the  present  reyision, 
thus  making  a  material  change  in  the  law  of  set-off.  R  8.  1858, 
chap.  126,  §  1  (2  Tay.  Stats.  1448,  g  1).  The  language  of  the  court 
in  Conklin  y.  Fareons  ttkYora  rather  than  disfavors  the  general  right 
to  waive  the  tort  and  sue  in  assumpsit  for  a  mere  conversion  of  prop- 
erty.   And  see  Keyes  v.  Railway  Co^  25  Wis.  691. 

Mr.  Nicholas  Hill,  in  his  notes  to  the  cases  of  Putnam  v.  Wise, 
1  Hill,  240,  and  Berly  v.  Taylor^  5  id.  584,  has  collected  nearly  all 
the  adjudications  up  to  the  time  of  publication  (1844),  as  well  as 
those  which  hold  the  narrower  rule,  which  in  general  limits  the 
right  to  waive  the  tort  and  sue  in  assumpsit  to  cases  where  goods 
have  been  taken  from  the  plaintiff  and  sold  by  the  wrong-doer  and 
the  money  received  by  him,  as  those  which  establish  a  more  liberal 
principle  by  declaring  the  right  of  the  injured  party  to  waive  the 
tort  and  bring  assumpsit  in  a  variety  of  cases  where  the  fruits  of 
the  trespass  or  wrong  have  not  become  or  been  turned  into  money 
or  its  equivalent  in  the  hands  of  the  tort-feasor.  Judge  Bedfield, 
in  Center  Turnpike  Co.  v.  Smithy  12  Vt  217,  resolves  the  cases 
coming  within  the  narrower  rule  into  four  classes,  to  which  the 
case  of  Jones  v.  Hoary  5  Pick.  290,  adds  a  fifth  class  not  named  by 
Judge  Bedfield.  The  underlying  question  in  all  the  cases 
obviously  is.  When  and  under  what  circumstanoes  will  the  law 
imply  a  promise  on  the  part  of  the  defendant  to  pay?  ''  It  is  a 
principle  well  settled,"  say  the  court  in  Webster  v.  Drinkwater,  5 
Oreenl.  322,  'Hhat  a  promise  is  not  implied  against  or  without  the 
consent  of  the  person  attempted  to  be  charged  by  it.  And  where 
one  is  implied,  it  is  because  the  party  intended  it  should  be,  or 
because  natural  justice  plainly  requires  it,  in  consideration  of  some 
benefit  received.**  Tested  by  the  latter  as  the  governing  principle 
uiK)n  which  the  law  raises  a  promise  to  pay,  it  is  very  obvious  that 
the  more  liberal  rule  is  the  correct  one,  and  that  which  should 
prevail. 
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And  snch  is  the  rale  for  which  Mr.  Hill  oontencby  of  whoae  great 
ability  and  acknowledged  attainments  in  his  profession  it  is  nnnoo- 
essary  for  ns  here  to  speak.  It  will  be  conceded  by  all  that  his 
opinion  is  entitled  to  very  great  weight,  sustained  as  he  is  by  the 
language  of  the  court  in  the  two  cases  to  which  his  not^  are 
appended,  as  well  as  by  other  decisions  to  which  he  refers,  and 
especially  those  in  New  Hampshire  and  Maryland.  ffiU  v.  DavtB^ 
3  N.  H.  384;  StocJcett  v.  WathinSy  2  Gill  &  Johns.  326,  342-3.  We 
give  the  concluding  portion  or  paragraph  of  his  note  to  the  first 
case,  with  his  citations^  as  they  appear  in  the  Yolume  aboye  referred 
to.  He  says:  *^  The  above  cases  from  the  Maryland  and  New  Hamp- 
shire reiK)rts  are  sustained  by  the  dida  of  Jaoksok,  J.,  in  a  Massa- 
chusetts case  decided  some  time  previous  to  Jones  v.  Hoar,  supra 
{Cummings  v.  Noyes,  10  Mass.  433,  435-6).  And  see  the  observa- 
tions of  Maison,  senator,  in  Butts  v.  OoUins,  13  Wend.  153-4; 
also  Ford  v.  Cdldwelly  3  Hill  (S.  0.),  248,  especially  the  opinion  of 
RiOHARDSOK,  J.,  p.  250.  They  seem  also  in  accordance  with  the 
principle  of  several  English  decisions,  viz.,  that  the  tort-feasor  shall 
not  be  allowed,  under  such  circumstances,  to  set  up  his  own  wrong- 
ful intent  in  disavowal  of  the  implied  promise  which  the  law  would 
otherwise  raise  against  him.  Ohitty  on  Contracts,  6;  HiU  v.  Per- 
rott,  3  Taunt.  274r-6,per  curiam;  Lightly  v.  Olouston,  1  id.  112, 

114,  per  Mansfield,  C.  J.;  1  Leigh's  N.  P.  4,  5;  per  Maisoit, 
senator,  in  Butts  v.  OoUins,  13  Wend.  154-^.  Apart  from  all  rea- 
soning of  a  technical  or  artificial  character,  and  looking  to  the  sub* 
9tantidl  ends  of  justice,  it  is  quite  difficult  to  see  why  this  principle 
should  not  be  applied  in  cases  like  Jofies  v.  Hoar  and  WiOett  v. 
WiUett,  supra.  In  neither  could  the  defendant  have  been  pre- 
judiced by  allowing  the  plaintiff  to  sue  in  assumpsit.  On  the 
contrary,  the  practice  generally  operates  in  favor  of  the  defend- 
ant, as  the  plaintiff  thereby  foregoes  his  right  to  damages 
for  the  tort  as  such,  and  restricts  himself  to  the  simple  value 
of  the  property.  See  per  Lord  MANSFiBLn,  in  Lindan  v. 
Hooper,  1  Oowp.  419 ;  per  Baylby,  J.,  in  Foster  v.  Stewart, 
3  Maule  ft  Selw.  201,  202 ;  per  MAisoif,  senator,  in  Butts  v. 
Collins,  13  Wend.  156.  The  defendant,  moreover,  gets  the  right 
of  set-off,  which  would  be  precluded  by  denying  the  plaintiff  his 
election.     Per  Heath,  J.,  in  Lightly  v.  Clouston,  1  Taunt  114, 

115.  Nor  would  the  defendant  be  likely  to  suffer  embarrassment 
by  the  form  of  pleading.     Per  Lord  Maksfislo,  in  Linion  t. 
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Hooper,  1  Oowp.  414,  419.  And  clearly  he  oonld  not  be  said  to 
inoiir  any  hazard  from  a  second  action  in  tort  for  the  same  matter. 
SeelFha  Ev.  (7thed.)888;  Bie$y.Eing,1  JohnB.  30;  McLean 
T.  Hmgarm^  18  id.  18C 

And  in  his  remarks  upon  the  second  case  (5  Hill,  684),  he  says 
that  ''the  obsenrations  of  the  judges  in  Toung  y.  MarsAatt,  8 
Bing.  48  (21  R  0.  L.  215),  are  worthy  of  attention  as  illustrating 
the  principle  on  which  the  English  doctrine  rests.  The  action  was 
for  money  had  and  receiyed,  and  was  brought  by  the  assignee  of  a 
bankrupt  against  the  sheriff  on  the  ground  that  he  had  wrongfully 
■old  goods  belonging  to  the  plaintiff  on  a  fi.  fa, ;  and  it  was 
objected  that  the  action  should  have  been  trover,  especially  as  the 
money  had  been  paid  over  to  the  execution  creditor  before  suit 
commenced.  The  court,  however,  overruled  the  objection,  holding 
that  the  plaintiff  might,  but  was  not  bound,  to  go  for  the  tort. 
TiKDAL,  0.  J.,  there  stated  the  rule  to  be  that  *  no  party  is  bound 
to  9ue  in  tort,  where,  by  converting  the  action  into  an  action  on  eofi- 
tract,  he  does  not  prejudice  the  defendant ;  and,  generally  speaking,  it 
is  more  favorable  to  the  defendant  that  he  should  be  sued  in  oon- 
tract,  because  that  form  of  action  lets  in  a  set-off,  and  enables  him  to 
pay  money  into  court'  Bosakqubt,  J.,  denied  that  the  plaintiff 
who  brings  assumpsit,  in  such  case,  thereby  affirms  the  acts  of  the 
sheriff ;  *  he  merely  waives  his  claim  to  damages  for  a  wrong,  and  seeks 
to  recover  only  the  proceeds  of  a  sale.'  ** 

And  still  another  most  material  advantage  which  the  wrong-doer 
derives  from  the  waiver  of  the  tort  and  suit  in  contract,  in  this 
State,  is  freedom  from  arrest  and  imprisonment,  to  which  he  would 
otherwise  be  liable  and  might  be  subjected. 

We  conclude,  therefore,  that  the  doctrine  of  the  authorities  above 
quoted,  and  for  which  Mr.  HiU  contends,  is  the  better  one,  and 
must  accordingly  hold  that  the  justice  was  in  error  when  he  excluded 
the  evidence  offered  by  the  defendant  in  support  of  the  item  in  his 
counter-claim  against  the  plaintiff  for  the  pasturage  of  the  plain- 
tifPs  cattie. 

The  judgment  of  the  Oironit  Oonrt  must  be  reversed,  and  the 

cause  remanded  with  diiections  to  that  court  to  reverse  the  jndg^ 

ment  of  the  justice. 

it  is  so  ordered. 

Judgment  affirmed. 
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ACCESSION. 

ft^iiaf  ff  flMf^^oywl  jMyfMf^.]  Planto  and  ihrabt,  ihm  gnmih  M  eatlli^ 
fkom  plaatB  and  ■hmbs  mortgaged,  pam  to  the  nMUtgafM  bf  ■ooearioai 
Ayonl  T.  PrnMd  (Me.).  660. 

ACCOMPUCB. 
inbii  dsUeUipe  U  im^.]  Atf  Criminal  Law,  680. 

ACTION. 

INt0MiKntMmM  isf,  (tfter  annoer  of  eounUr-tiaim,}  Wheie  tlM  defendant  in  9m 
action  eetfl  up  a  ooontar^claim  in  his  answer,  Uie  ooort  haa  no  authority  to 
giant  plaintiff  leave  to  diaoontinue  the  aotion,  ezoept  aa  to  his  own  daia 
or  demand.    MeLeod  t.  Bertschy  (Wi8.)»  766. 

%  Parties — In  oeHan  agaimt  carrier  for  la§s  of  ffoods.]  The  pnrehaaer  of  a 
ehattely  being diasatiafied  with  it.  reel&ipped  it  to  the  aeUer,  and,  afterward, 
the  chattel  not  having  oome  to  the  feller's  hands,  paid  him  for  it.  EM, 
that  the  right  of  action  against  the  carrier  for  ita  lose  was  in  tlie  pnrdhaaer . 
Ealph  ▼.  Ths  Chicago  db  HortkweiUm  B.  B.  Ch.  (Wia.),  796. 

BIgki  of,f9r  hrcach  of  co9&nafnt.]  See  Coybnaht,  1. 

Agaimei  repreatnMioe  €f  deceaeed  partner,]  See  Fabtnbbship,  IM. 

Agmhui  eUyfor  negligence  ofUeagenU,]  See  Muvicipal  CaBFORAinfUi. 

B^pmrenifor  eeduetion  qf  daughter.]  See  SxDucnoH,  681 

• 

ADVICE  OF  COUNSEL. 
See  BfAuoiouB  PBoaBCimcur,  76. 

AGENCT. 

1.  Afreet  for  fraud  in  anUracHng  delft -^Uabiliiif  of  prineipal  for  framd  ef 
syent]  A  principal  cannot  be  arrested  under  section  178  of  the  New  York 
Code  of  Procedure,  for  frauds  committed  without  his  knowledge  or 
asthoritj  by  hia  agent  in  purchasing  goods  for  him.  Haikmmm  t.  Jehneon 
(V.  T.\  188. 

%,  — -b]  The  New  Tork  Code  of  Procedure  (section  179)  authoriaeB  an  arrest 
^  when  the  defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt, 
m  incurring  the  obligation  upon  which  the  action  is  brought"  In  an  action 
to  feeorer  the  purdiase-price  of  goods  sold  by  plaintiff  to  defendant,  it  waa 
alleged  that  the  sale  was  induced  by  fraudulent  representations.  It 
appealed  that  the  purchase  was  made  by  the  agent  of  defendant,  who  had 
tto  knowledge  of  the  fraud.  BM,  that  an  order  for  the  airest  of  defendant 
pioperly  vacated.  /6. 
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IL  BuudMff  iruit.}  Plaintiff  employed  def encUnt,  by  parol,  m  agent  to  bay  oar 
tain  lands  for  him.  Defendant  bought  the  landa  in  hia  own  name,  gave  his 
own  notee  for  the  porehaae-monej,  and  afterward  claimed  to  hold  the  land 
aa  hifl  own.  BiM,  that  plaintiff  oonld  not  compel  a  conTcyanoe  of  the  lands 
to  himself,  and  that  there  was  no  resolting  trust  which  eqnitj  would 
enfoioe  in  plalntiiTs  faTor.    Burden  ▼.  Sheridan  (Iowa),  605. 

ALIMONY. 

Jfoy  he  granted  mkere  dhoree  ii  not  eougM.]  A  court  of  equity  has  JurisdlotlaK 
of  a  suit  for  alimony  alone,  and  will  grant  the  same  in  a  proper  ciMp 
though  no  divorce  or  other  relief  is  sought.    Ora^ee  ▼.  Gra^ee  (Iowa),fi8S. 

ALTERATION  OF  INSTBUMSNT. 
Cfbitte  amd  mteeJ]    See  Ntcotiablb  Instbumkht. 
€feertyUd  cheek.]    ^8^  Bahkino,  282,  and  na<«,  287. 

ARMS. 
Bif^  qf  eiUeeme  to  bear,]    See  Oonstitotionaii  Law»  874*  «nd  Mld^  Ml 

ARIvKpT. 
LUbUUif  4ifprMpal to  arreelferftuud  ofageiU.]    Se$  AeKMOt,  188. 

ASSAULT. 

Jmi^leattenJ]  In  an  action  for  an  assault  the  defendant  cannot  jnstlljr  on  tks 
ground  that  he  had  an  irrevocable  license  to  enter  upon  the  plaintUTs  land 
lor  the  purpose  of  removing  his  personal  property  therofrom,and  thai  the 
plaintiff  withstood  his  entry.    OhurchUl  t.  BuUteri  (Mass.),  tm. 

ASSESSMENT. 
Mea^f9r  UleffaL]    See  Taxation,  665. 

ASSIGNMENT. 

1.  Bama  fAe  hMer — aeeignee  of  noMMgaMbie  ehoe»  in  aeUom,]  A  hemafSe 
pntdiaBer  of  a  chose  in  action  not  negotiable  from  one  to  whom  tho  ownar 
has  assigned  the  apparent  absolute  ownership,  upon  the  faith  of  such  own- 
•nhip,  obtains  a  valid  title  as  against  such  owner,  although  the  assigneo 
bnd  not  such  title.    Moore  v.  MetropolUan  Naiianal  Bank  (N.  T.),  178. 

%  •— ^]  A  was  the  owner  of  a  certificate  of  indebtedness  of  the  State  of  Now 
York,  which  he  transferred  to  P.  with  a  written  assignment.  The  tnns 
te  was  induced  by  fidse  representations,  and  the  promises  of  B.  won  nol 
fttlffUed.  B.  transferred  the  certificate  to  the  bank  of  M.,  which  took  H 
onthe  faith  of  the  assignment.  JBeU,  that  the  bank  was  entitled  to  hold 
tho  oettifleate  against  A.    J9imA  t.  £a^Af«p,  22  N.  T.  686,  ovoiralsd.  A. 

ATTACHMENT. 

1»  QfeeemriMeB efJMi§n iimirmiss eempamig  w hamdeefB^eU  Wem&mm^   An 
Ohio  Inooianoe  eompany,  desiring  to  do  business  in  Tiiglniay 
loqnind  by  statnte,  seculties  with  the  State  trossnrer,  to  bo 
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Idm  when  the  oompasj  should  oeaee  to  do  basiness  in  that  State,  and 
flhoald  have  satisfied  its  liabilities  there.  The  company  subsequentlj 
withdrew  its  basinees  from  Vii^giniaand  settled  its  liabilities  there.  Held, 
that  it  was  entitled  to  receive  back  its  securities,  and  that  the  securities  in 
the  hands  of  the  treasurer  were  not  liable  to  attachment  at  the  suit  of  an 
Illinois  creditor.    BoUo  ▼.  Andei  Inmrance  Company  (Va.),  147. 

9.  OamukmmU  4if  8taU  oj/lcen.]  It  M&nu  that  the  officers  of  a  State  cannot  be 
made  liable  by  the  process  of  garnishment  for  funds  in  their  hands, 
clothed  with  a  trust  under  the  authoritj  of  law.  Jb. 

ATTORNEYS. 
Pmmr  ^mmuMpdl  earporaHan  to  tax,]    /8m  Taxatkut,  Itt. 

AUTREFOIS  ACQUIT. 
See  Cbxmihaj*  Law,  748,  and  note,  76L 

BAGGAGE. 
See  Cabbixr. 

BAILMENT. 

Wi^HgtBee  tfMXeeJ]  Plaintiflb  stored  certain  carriages  in  defendants' bam  aad 
paid  storage.  The  carriages  were  iiy  ured  bj  the  falling  in  of  the  roof  d 
the  bam  overloaded  with  snow.  Seld,ih%t  defendants  were  bound  to 
furnish  a  building"  which  was  reasonably  safe  for  such  storage,  and  were 
liable  if  it  proved  to  be  unsafe,  unless  the  defect  was  one  which  they 
did  not  know  of,  and  could  not  have  discovered  bj  the  use  of  ordinary 
eaie.    Mmdtan  S  BmingUm  v.  PhUUpe  S  SheUkm  (R.  l.\  668. 


BANKING. 

L  Oeri^fMeheek^'alUriaiM(0tereertifieatitm — whmbanknateetoppedhifpa^' 
ment.]  A  bank  which  pays  a  check  which  it  has  certified,  bat  which  was 
altered  by  raising  the  amount  after  certification.  Is  not  estopped  from 
vseovering  back  the  money  paid.  It  is  bound  only  as  to  the  rignature  of 
the  drawer  and  its  own  certification.  NMonal  Bank  of  Oommeree  v. 
NaUonal  MeeKanM  Banking  Aeeoeiation  (N.  Y.),  382,  and  note,  287. 

%  — .]  G.  obtained  from  V.  &  Co.  a  check,  dated  February  16,  on  plaintiiTs 
hank  for  $56.75,  which  the  bank  certified.  G.  then  altered  the  amount  of 
the  check  by  raising  it  to  $15,006,  and  altered  the  date,  making  it  Febroaiy 
16.  He  deposited  it  with  defendant's  bank  on  the  same  day  with  other 
dapoeits,  amounting  in  all  to  (20,000.  Afterward,  on  the  same  day,  ha 
drew  from  defendant's  bank  all  his  deposits  except  about  $2,600.  On  tha 
17th  of  February  the  check  was  passed  through  the  clearing-house  to 
plidnUirs  bank,  where  it  was  charged  to  V.  &  Co.'s  account.  Seven  days 
afterward  the  account  of  ▼.  &  Co.  was  written  up,  and  on  March  1  they 
discovered  the  alteration  and  notified  plaintifTs  bank,  whose  officers 
Immediately  notified  defendant.  Held,  that  plaintilT  was  entitled  to  recover 
back  the  amount  of  the  check  from  defendant,  less  the  r>riginal  amount 
flalntiir  not  being  estopped  by  payment  of  the  check,  ^nd  defendant's 
not  being  the  consequenco  of  plaintifTs  mistake.  76. 
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BANKBUPTCT. 

1.  MartgaQB  ^  p&noimA  propmrtff,  how  affeeUd  iy.]  A  mortgage  on  penoaal 
property  to  ■eoore  a  loan  waa  glTen  in  September,  and  in  Deeember  tfM 
BOilgagor  filed  hia  petition  in  bankraptoj.  When  the  mortgage  beeame 
due  the  mortgagee  took  poaeeooion  of  the  piopertj.  In  an  action  of 
ivplevin  bxooght  bj  the  aaaignee  in  bankrapt<7»  Kdd,  (1)  that  the  aaaignee 
toolL  onlj  the  equity  of  xedemption,  by  Tlrtne  of  the  baakmptoj  piooeed- 
Inga,  and  tliat  the  mortgagee  liad  the  light  to  take  poaBeaaion  of  the  prop- 
erty ;  0^)  diat  the  mortgagee  could  hold  tlie  property  although  he  knew, 
at  the  date  of  the  mortgage,  that  the  mortgagor  waa  inaolTont,  then 
being  no  other  evidence  that  he  liad  reaaonable  cauae  to  believe  that  the 
mortgagor  intended  to  defraud  the  bankrupt  act.  BonUeif  t.  WtOt 
(11L),58. 

tl  Jffeot  qf  proving  debt,]  The  holder  of  a  note,  the  makera  of  which  haiwm 
become  bankrupt,  is  not  estopped  bj  proving  the  note  aa  an  inaeenied 
debt  in  bankrnptcj,  from  recovering  the  amount  thereof  from  an  aooon^ 
modation  indorser  who  holds  a  mortgage  from  the  makera  aa  aecaritjf. 
MerehanUf  NaliaiuU  Bank  v.  Camatock  (N.  Y.),  168. 

8L  JwriodieUan  of  State  court  over  actions  by  aeeigneee.]  In  the  abaenoe  at 
anj  thing  limiting  the  jurisdiction  of  a  State  court,  it  has  power  to  enter- 
tain an  action  by  an  assignee  in  bankraptcy,  to  determine  rights  to  prop- 
erty claimed  by  bim,  or  to  recover  the  estate  of  the  bankrupt ;  and  the 
provisions  of  the  bankrupt  act  conferring  jurisdiction  in  such  actiona 
upon  the  Federal  courts,  and  declaring  certain  conveyancee  frandulenl 
which  wero  not  so  under  the  State  laws,  do  not  exclude  the  Juiadlolloa 
of  the  State  courts.    Chok  v.  WhippU  (N.  Y.),808. 

BILLS  AND  NOTBa 
See  NaeonABiiB  Isvaanaanu, 

BLANK. 
BtM^e^mUUja.]    Bm  BoifD,  108 ;  Dbbd,  488. 

BONA  FIDE  HOLDEB. 
See  AaneiiKBNT,  78 ;  Nbgotiablb  IifBTBUMsmy  IQB^ 

BOND. 

L  Fetffrmanee  of  eondiHon  rendered  impoeeible.]  AaadBdiartereda 

gave  a  bond«  with  C  aa  suroty,  conditioned  for  her  rotum  at  a  oertala  time 
In  good  order.  The  vessel  waa  destroyed  in  a  gale  by  the  "  act  of  God." 
HM,  that  the  obligors  were  not  released  from  liability  on  the  bond. 
BteOe  T.  Buck  (HI.),  60. 

B.  FSOing  in  blank —liabHUy  ofcbUgor,]  A  bond  was  signed  by  A  and  B,  and 
left  in  B's  hands  to  raise  money  on.  The  understanding  waa  that  the 
money  should  be  obtained  of  C,  but  B  was  not  forbidden  to  get  it  of  any 
one  else,  and  a  blank  waa  left  for  the  obligee.  B  got  the  money  of  D,  and 
Inserted  his  name  in  the  blank.  Held,  that  A  waa  not  liable  to  D  on  ths 
bond.    Preeton T. BsU (Vk),  lti&.    &sDsbd,488. 
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kg  mtrttif  &h  c^ndMon  that  44ktr  munlAH  9hM  MMOMli.]  Defend- 
ast  ilgiied  a  bond  m  miraty  on  oonditton  Uiat  tho  prindjMd  wonldalao  pio- 
OTTOtlMiigiifttiireof  L.ihaz6toMiiii«ty.  L.'i  iigiuUiire  wm  mot  obtaiiMd^ 
tal  hi*  luune  wm  loigod  to  the  bond.    In  a  foii  on  tho  bond  bf  tho 

BBSAGH  OF  PB0ia8ft 

Sm  KABBTAft»»  111. 

BBIDQB. 

OARBfRR, 

L  Of  Ooom. 

1  aiiiiiwi  o—ygiiy— ttwttortgw  ^Mflftflt^.]  ,  Qoodo  to  tho  toIuo  of  Ofy«  tW 
wore  ahlppod  bj  oxpnoo,  tho  bill  of  ladlxtg  ffi^ea  hj  oompoa/  oUpiUatbKg 
that  it  ihonld  not  bo  Uablo  in  caae  of  loos  beyond  $50.  Tho  goods  wore 
loot ;  and  In  an  action  to  lecorer  therefor,  the  eompany  daimed  that  it  was 
liable  onlj  to  tho  extent  of  |50.  BM,  that  the  measure  of  liability  was 
tho  Talne  of  tho  goods.  Hach  a  limitation  in  a  bill  of  lading  does  not 
oxenso  tho  eanrior  from  the  exercise  of  ordinary  care,  oren  when  assented 
to  by  tho  shipper ;  and  where  the  goods  fail  to  arrlTo  at  their  destination 
and  the  carrier  does  not  show  the  manner  of  their  loss,  the  presumption 
aiises  of  want  of  ordinary  care.  Adaim$  Eaoprem  Oampan^  ▼.  8teUan&n 
(BL)p  07,  and  fuiie,  80. 

H  Aiimt  itfikipper  to  Umitatian.]  The  assent  of  a  shipper  to  the  limitetions 
In  a  bill  of  lading  is  not  necessarily  to  bo  preaonied  from  tho  aooeptanoe 
«f  the  Mil.  Ih. 

8L  €hod§  §mfa  0.  Dr-^EMdenoe  to  eoBpUrin  oiMfMft.]  PUIntlib  deUTorod 
goods  to  defendant's  express  company,  consigned  to  "A.  King,  GUfton 
House,  Windsor,  N.  8.,  C.  0.  D.,|875.  From  Tumor's  Express,  Boston, 
Mass."  The  receipt  given  to  plainti£b  exempted  defendant's  company 
from  liability  beyond  its  route.  Defendant's  route  terminated  at  Boston, 
and  there  connected  with  Turner's  Express,  which  transported  goods  from 
Boston  to  Windsor.  In  an  action  by  plaintiflb  against  defendant  for  an 
alleged  breach  of  the  contract  of  transportation,  hdd,  (1)  that  parol  oyi- 
dence  was  admissible  to  explain  the  meaning  of  the  letters  "  G.  O.  D.,"  bi»» 
not  the  meaning  of  the  remaining  words ;  and  (2)  that  it  was  Inadmissible 
to  show  that  it  was  the  custom  and  usage  among  connecting  express  com* 
panics  transporting  goods  marked  "  C.  O.  D."  to  transfer  the  goods  with 
the  bUl  to  the  succeeding  lino,  and  await  return  of  proceeds.  The  d^no^ 
tion  was  plain  to  collect  |876  from  Turner's  Express.  (kUmidir  t.  JHM" 
more  (N.  Y.),  224. 

4  lAabUiijffor  goodi  thipped  to  a  point  hoifond  the  Une.]  The  aooeptanee  by  a 
railroad  company  of  goods  marked  to  a  designation  beyond  the  terminos 
of  Its  road  creates  a  prima  fae(e  liability  to  transport  to  and  deliTor  tht 
goods  at  that  point,  which,  howeror,  may  bo  modified  by  proof  of  a  diilbr 
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•nt  uMige  known  to  the  shipper  at  the  time  of  making  the  eonirfgmnniil. 
MvJOigan  y.  lUinoU  O&fUral  B.  R.  Co,  (Iowa),  514. 

5.  Special  agreement,]    While  the  law  impoees'  apon  common  canien  the  dvtf 

of  canjing  all  goods  offered  to  them  in  the  oeaal  coone  of  boBineeB,  It 
does  not  impoee  npon  them  the  daty  of  transporting  goods  bejond  the 
termini  of  their  respectlTe  rontes,  and  thej  may,  therefore,  by  speda. 
agreement,  contained  in  a  bill  of  lading  or  receipt,  la wf  ally  stipulate  that 
they  shall  not  be  liable  beyond  such  point.  lb, 

6.  Shipper  preeumed  to  know  eotUerUs  of  recent,]    By  the  shipper  aocepting 

and  acting  upon  such  bill  of  lading,  his  knowledge  of  its  stipnUtions  will, 
In  the  absence  of  fraod  or  mistake,  be  oondnslTely  presumed,  and  he  will 
be  bound  thereby.  He  will  not  be  permitted  to  show  that  he  was  IgnorsBt 
of  its  contents.  A, 

7.  DMeery  to  wrong  p&non.]     A  B,  representing  himself  as  C  D  of  P.» 

bought  goods  of  the  plaintilT ;  the  goods  were  marked  for  C  D  aaddellTsted 
to  the  defendants,  common  carriers,  who  carried  them  to  P.  ▲  B,  who 
was  known  to  the  defendants  by  his  real  name,  i^pHed  for  them  as  the 
property  of  G  D,  and  the  defendants  dellTered  them  to  him  on  his  leeeipt, 
but  wiUiout  his  producing  a  bill  of  lading  which  the  defendants  had  giTsa 
to  the  plaintiff,  promising  to  deliver  the  goods  to  G  D  or  order.  Them 
was  no  G  D  in  P.  HM,  that  the  defendants  were  not  liable  to  the  plain- 
tiff for  delivering  the  goods  to  A  B.  Dunibary.BoitcndProvUetmMail' 
road  OorporaHon  (Mass.),  576. 

%,  BaOroad  eompanf-^UabiUig  <m  carrier  qf4MimaU,]  Plaintiff,  not  bslng  pev- 
mitted  to  take  his  dog  with  him  in  defendant's  passenger  car,  dellveied  It 
to  the  baggage-master  of  the  train  and  paid  him  for  its  transpoftalli^u  Ify 
the  defendant's  regulations,  which  were  posted  at  vaKiouB  stfitt^ns,  "  live 
animals  "  were  '*  allowed  as  bsggagemen's  perquisites,"  but  plaintiff  had 
no  special  notice  of  this  regulation.  The  dog  was  lost  through  the  baggage 
man's  negligence.  ITeld,  that  defendant  was  liable  for  the  value  of  the 
dog.    OanUing  v.  The  Sannibai,  etc,,  B.  R,  Co.  (Mo.),  47(1 

tLOrPASSBHOKBS. 

i.  IMg  to  protect  paeeengore  J¥om  wioiance  pf  feUev»-paceeager.'\  A  sipail  etf 
conductor  Is  not  bound  to  eject  a  passenger  who  addfssssn  inswUji^  leniBrini 
to  hie  leHow'pasnengers,  although  he  Is  intOKioated,  provided  be  wmsIm 
qnlet  and  inoffensive  aftw  being  admonlahed  by  the  eendnetoy;  and  the 
eompany  Is  not  responsible  for  the  results  of  a  sudden,  nnlooked  lor  and 
violent  attack  committed  by  him  on  a  feUow-paesenger.  Pmimmm  v. 
Broadmg,  etc,  B.  B.  Co,  (N.  Y.),  100. 

IQl  ^— .]  P.»  aooompanied  by  two  ladies,  was  riding  in  a  street  car,  wlian  W^ 
who  was  Intoiloated,  got  upon  the  car  and  made  InsnltlQg  lemarks  and 
signs  to  the  ladies.  The  attention  of  the  conductor  was  called  to  thla^and 
he  told  F.  to  be  quiet.  F«  then  made  tlireatt  of  violence  against  P.,  but  In 
a  voloe  so  low  that  the  conductor  did  not  hear.  F*  then  went  out  upon  the 
fhmt  platform  and  remained  quiet.  When  the  ear  ptopped  to  allow  P. 
and  the  ladies  to  alight,  F.  sehwd  the  car  hook,  ran  to  the  back  plaHufi 
and  struck  P.  blows  on  the  head  from  which  he  subsequently  died.  StU 
thai  the  railroad  company  was  notllaUe.  A. 
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U  LUbOUf  for  pasB&ngert^  baggoffe  —  damaget,']  In  a  rait  against  a  carrier 
of  iiaiMengBra  upon  a  steamboat  for  the  loss  of  baggage*  the  plaintiff 
daimod  /or  the  lose  of  a  set  of  dAntist's  instraments,  and  special  damages 
in  the  Iobh  of  the  profits  and  earnings  which  he  might  have  made  t  the 
instrnmenta  had  not  been  lost  HM,  npon  demurrer,  that  such  special 
damages  could  not  be  reooTpred,  but  onljr  such  damages  as  were  contem- 
plated or  might  reasonablj  be  supposed  to  have  entered  into  the  contem- 
pUtion  of  the  parties  to  the  contract  of  carriage.  Broek  t.  OaU  (Fla.,» 
856.  and  note,  862. 

IS.  What  eanttUutM  baggageUa  quettian  far  the  Jurp."]  It  is  a  questi<m  for 
the  jury  to  determine  what  articles  of  property,  as  to  quantity,  qoality 
and  value,  contained  in  a  passenger's  trunk  or  valise,  may  be  deemed 
baggage  (subject  to  the  power  of  the  court  to  correct  any  abuse) ;  and  it  is 
improper  for  the  Judge  to  designate  by  name  what  articles  may  be  In- 
cluded in  the  term  baggage  of  a  traveler.  /&. 

18.  Ctmetrriction  of  act  of  cangreee  of  FW^ruarg  2^9  IVti,}  The  goods  contained 
in  the  trunk,  etc,  of  an  ordinary  passenger,  traveling  upon  a  8teamlMMl» 
ajB  not  the  goods  of  a  **  shipper  "  of  freight  or  iMggage  within  the  mean- 
ing of  the  69th  section  of  an  act  of  congress,  entitled  '^  An  act  to  piovids 
for  the  better  security  of  life,"  etc.,  approved  February  28, 1871.  lb. 

14  What  i$  baggage,]  Plaintifftookpasssgeon  defendant's  steamboat,  and  was 
assigned  a  state-room.  He  asked  for  a  key  to  the  room,  that  he  might 
place  his  baggage  therein,  and  was  informed  that  they  gave  no  keys.  He 
thereupon  went  to  the  mom  and  deposited  his  hand  baggage,  informing 
Hm  saloon  boys  of  the  fact,  and  asking  if  It  would  be  safe.  The  baggage 
was  stolen.  There  was  a  baggageman  on  the  Ixiat,  whose  duty  it  was  to 
Mceive  and  check  baggage,  which  plaintiff  knew.  Seid,  that  the  defend- 
ant was  not  liable  for  the  baggage,  but  eemble  that  he  would  have  bestt 
had  the  state-room  been  locked.  OUaeon  v.  Ooodrieh  Traneportaiiam  Oo. 
(Wis.),  716. 

lA.  — .]  A  price-book  used  by  a  commercial  traveler  in  his  daOy  bosJnsii, 
Md,  baggage  within  the  rule  of  a  carrier's  liability,  lb, 

1i6L  Might  ofpaeeengere  to  eeat  before  paying  fare.]  Plaintiff  bought  a  ticket 
on  defendant's  road  from  W.  to  B.  Not  being  able  to  obtain  a  seat  in  the 
car,  he  refused  to  surrender  the  ticket,  and  was  ordered  to  leave  train 
on  its  arrival  at  F.  At  F.  lie  obtained  a  seat  and  tendered  his  fare  from 
there  to  B.,  but  refusal  to  either  surrender  his  ticket  or  to  pay  the  f^rs 
from  W.  The  conductor  ejected  him.  In  an  artion  for  damages  based 
npon  the  contract  enteiDd  into  at  W.,  Md,  that  under  the  sontract •plaintiff 
enuld  not  maintain  the  action.  Dfnie  v.  The  Kaneae  OUg,  ete,^  IL  B*Oe. 
(Mo.),  457. 

17.—.]  Jl  eeeme  that  a  passenger  on  a  railroad  train  who  ezUblts  his  tlekst 
and  demands  a  seat  has  a  right  to  have  that  demand  complied  with  tafote 
he  can  be  required  to  surrender  his  ticket,  lb, 

FflftfM  in  action  againetfor  loee  ofgoode.]    See  Acnoif.  72S. 

hilwrg  to  perton  riding  on  a  freight  train,^    See  PASsBHOBft*  788. 
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CHATTEL  MORTGAGE. 
Bom  tfgmUd  ^btuUbrupteif  ^  mortgaffor,]    iSm  fiAHKBUFPOY,  U 

CHECK. 
CbHj^M,  alfjwrflw  ^.]    iSM  Baitkino,  d82,  and  noCtf,  987. 

COMMON  CABBIER. 
AeCAsajMSL, 

CONCEALED  WEAPONS. 

VMdHif  ff  iteMM  proMiMn^  t^  earrjfing  </.]  iSm  Coamromuii  lAW 
874»  And  IMC0,  880. 

CONSIDERATION. 
/Sm  NaooTiABLB  Instbuiobiit,  109 ;  PBOMias»  609. 

CONSTITUTIONAL  LAW. 

1.  MmnMpal  aid  to  raiOroadi.]  An  act  of  the  legislature  aathoriiljig  Iowim 
to  appropriate  monej,  as  a  donation,  to  aid  in  the  oonetmction  of  a  raU- 
load,  is  oonstitational.    Ohicago,  DanviUe,  etc.,  R.  S.  Co.  ▼.  SmiUh  (IIL),  90. 

B.  £tfomMtoM0^00c2ff^Mmpfe-~-''rMt({tf7U9i»«roAan<.'']  A  State  statute  required 
a  license  to  be  obtained  by  eyeiy  person  selling  goods  by  sample  who  was 
not  a  "  resident  merchant."  HM,  that  as  a  man  may  be  a  resident  dtisen 
and  not  a  resident  merchant,  and  the  reverse,  there  was  no  discrimination 
in  favor  of  ciUsens  of  the  State,  and  therefore  the  statute  was  not  uncon- 
stitutional. Such  statute  is  not  a  regulation  of  commerce  between  the 
States.    Bpoer  ▼.  The  Chmmonwealth  (Va.),  164. 

8.  Bfupcnring  obligation  of  a  eontraet — modifying  remedy, '\  A  statute  provided 
that  *  whenever  final  judgment  shall  be  rendered  in  any  court  of  record 
of  this  State,  said  Judgment  shall  become  a  lien  on  all  the  real  estate  of 
the  Judgment  debtor."  Hdd,  (1)  that,  under  this  statute.  Judgments  ren- 
dered before  its  passage  become  liens  from  the  time  they  were  rendered, 
and  (2)  that  the  act  so  construed  was  constitutionaL  Moore  v.  LM^'ofd 
(Tex.),  863. 

4  Bigkt  to  bear  arm$.]  A  State  statute  regulating  and  in  certain  cases  pr<^b- 
iting  the  carrying  of  pistols,  dirks,  and  certain  other  deadly  weapons.  Is 
not  ropugnant  to  the  second  amendment  to  the  constitution  of  the  United 
States,  which  provides  that  "  a  well-regulated  militia  being  necessary  to 
the  security  of  a  free  State,  the  right  of  the  people  to  keep  and  bear  arms 
■hall  not  be  infringed ; "  nor  is  the  act  in  violation  of  the  thirteenth  section 
of  the  first  article  of  the  constitution  of  this  State,  which  provides  that 
**  every  person  shall  have  the  right  to  keep  and  bear  arms  in  the  lawful 
defense  of  himself  or  the  State,  under  such  regulations  as  the  legislature 
may  prescribe."    EngHeh  v.  State  (Tex.),  874,  and  note,  880. 

&  — ».]  The  '*arms"  referred  to  in  the  second  amendment  of  the  United 
States  constitution  aro  the  arms  of  a  militiaman  or  soldier,  and  they  do 
not  comprise  dirks,  bowie  knives,  etc.,  regulated  by  the  logislatuo  tn  the 
act  of  April  12, 1871.  Jb. 
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ib  — — .]  The  pow«n  of  government  are  intended  to  operate  upon  th*  tMl 
eoodnet  of  the  citiaen ;  and  whatever  conduct  offends  againat  public  moiala 
or  public  decency  cornea  within  the  range  of  lafl^alative  aathorit/,  lb, 

See&tATUTS, 

OONTRACrr. 

1.  Jmpakihg  cUtffaHon  qf,  by  Judicial  deciii(m$,}  A  partj  to  a  oontraot  baa  a 
i)lght  to  lelj  on  the  dedaion  of  the  higheat  Jndidal  tribunal  in  the  land  aa 
to  tlie  law  governing  his  contract.   Earrii  v.  Jex  (N.  T.)»  986,and  ncie,  288. 

Il  jnir  adoertimment  in  Sunday  paper — violaiianof  lawnaiiobe  prenuned.} 
Plaintlflii  contracted  to  pnbliah  an  advertiaement  in  the  weekly  (Suidax) 
edition  of  their  paper  for  a  year,  HM,  that  aait  did  not  appear^  mod  waa  not 
to  be  preanmedy  tiiat  the  contract  contemplated  any  labor  to  be  dona  mt 
Sunday,  it  ninat  be  held  to  be  valid.    Sh^JMd  t.  Bakn&r  (Mo.X  4M. 

MMmcs  qfwuiam  or  uiage  to  eaoplain.'}    iSM  BriDEEroB,  884. 

hnpoMngMigaiionof,}    /Sm  Gohbtitutiohai.  Law,  868. 

Ofii^QmXJ&r  aMTJcM.]    8u  Infaht,  S80. 

OONVERSION. 

By  «K^*]     8U  HUBBAUD  AND  WiFB,  688. 

COSTS. 
Bu  Fasdois,  486. 

OOUNTEB^CLAIll 

A(0il  to  wdoe  a  tort  and  me  in  oitumpeit,]  A  laid  down  B'a  fence  and  tamed 
hia  cattle  in  upon  B'b  paatnre  land.  HM,  that  B  might  waive  the  tort  and 
aet  up  a  claim  for  pasturage  of  the  cattle  aa  a  connter^daim  in  an  actioa 
of  contract  brought  against  him  by  A.    Nbrden  v.  Jonea  (Wis.),  782. 

JHeconHnuanee  of  action  after  amtoer  of.]    See  Action,  755. 

CJOVENA^T. 

L  Ayainet  ineumbraneee — breach  of — righteof  remote  grantee.]  Defendant 
conveyed  land  to  F.  by  deed  containing  a  covenant  "  that  the  said  landa 
are  free  from  all  incumbrances. "  At  the  time  of  the  conveyance  there  were 
taxea  unpaid  on  the  land.  F.  conveyed  the  land  to  plaintilT,  who  paid  tha 
taxes  and  brought  an  action  on  the  covenant  against  defendant.  BMt 
that  although  the  covenant  waa  nominally  broken  on  the  delivery  of  the 
deed  by  defendant  to  F.,  yet  as  F.  did  not  remove  the  incumbrance  nor 
anlTer  any  damage  therefrom,  the  right  of  action  for  the  breach  of  the 
covenant  passed  to  and  vested  in  plaintiff.  The  case  is  not  within  the  rule 
prohibiting  assignments  of  ehoeee  in  action.    Hiehard  v.  Bent  (111.),  1. 

8L  Action  of,  againat  married  toomen.]  When  a  wife  joins  with  her  husband  in 
a  lease  of  her  lands,  with  covenants  of  quiet  enjoyment,  her  heirs  and 
devisees  are  not  answerable  after  her  death  (as  she  would  not  be  while 
living,  being  a  married  woman,  and  therefore  not  bound  by  such  cov<a> 
Danta)  for  any  breach  thereof.    Foster  v.  Wilcox  {R.  I.).  698. 
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CBnaNAL  OONVEBSATION. 

JWdMM  ill  aetionfor.]  In  an  action  for  eriminal  oonyenatlon  the  d«f ondaBl  b^ 
proTO,  in  mitigation  of  damageii,  the  plaintiff's  eriminal  oonnedkn  iritk 
other  women  at  anj  time  after  marriage  and  before  triaL  SkaUudk  t. 
Hammond  (Vt),  681. 

CRIMINAL  LAW. 

L  StUmee  ofpermm  acemed  a$  eMenee  qfgtM,]  When  declaratloiH  are  made 
in  the  presence  and  hearing  of  an  accused  person  of  matteHs  within  liis 
personal  Imowiedge,  and  affecting  his  goilt,  and  he  remains  silent  wliea  it 
would  be  proper  for  him  to  speak,  this  drcomstanoe  is  presomptive  evi- 
dence, howerer  slight,  of  guilt ;  and  it  is  no  objection  to  the  admiasloa  of 
flttch  drcomstanoe  in  eridence  that  the  aeooaed  was  under  amst^  JKMy 
T.  PecpU  (N.  T.),  84d. 

B.  — .]  Defendants  were  arrested  on  diarge  of  stealing  mone/  tnm  die 
person,  and  the  prosecutor  was  talien  to  their  place  of  custody  to  Identify 
them.  ThejT  were  Identified^  and  the  prosecutor,  in  tlieir  prasenee  and 
hearing,  described  the  money,  and  the  defendants  made  no  seply.  On 
searching  one  of  the  defendants,  two  parcels  of  money  were  found ;  one 
answering  the  prosecutor's  description.  The  other  parcel  defendant  asiied 
o  be  kept  separate,  saying  it  was  "  bar  money."  BM,  evidence  of  defend- 
ant's acquiescence  in  the  truth  of  prosecntor^s  statement.  lb, 

t.  Oompiracy — mridenee  of,]  A  caoBpitwej  may  be  proved  by  circumstantial 
evidence ;  and  parties  perfotmiog  disofwineeted  overt  acts,  all  contributing 
to  the  same  result  and  the  consummation  of  the  same  offense,  may,  by  tlie 
circumstances  and  their  general  connection  or  otherwise,  be  satlsfsetorily 
shown  to  be  oon^^iratom  and  confederates  in  the  commission  ol  the 
cffSnue.  Ih, 

4,  Mm'dtr^retkHngarrtit^kUUnfftkswr^ngpenan,]    When  a  paity  isslit 

ing  arrest  attempts  to  kill  the  officer,  while  the  latter  in  the  line  of  his 
dutj  is  making  the  arrest,  but  by  accident  kills  a  third  person,  the  killing 
hi  murder.    AngM  v.  The  StaU  (Tex.),  880. 

5.  — — ,  wrpui  deUeH^w^flutiom  without  proof  of.]    A  conviction  of  mnrd« 

is  not  warranted  when  there  is  no  proof  of  the  eorpui  delieU  but  thn 
nneoKToiiorated  eztra-Judidal  confession  of  the  accused.  State  t.  Qenamm 
(Mo.X  481,  and  iM««,  486. 

IL  j  Defendant  was  indicted  lor  the  murder  of  (X  who  had  dissppearsdi 
some  nMntlis  before.  No  remains  of  C  were  found,  nor  was  there  evl- 
denoe  of  his  death,  other  than  a  confession  by  the  defendant  that  he  killed 
€L,  alleged  to  have  been  made  to  the  officer  who  arrested  him.  At  the 
trial  defendant  pleaded  not  guilty.  EM,  that  evidence  of  the  cwnfession 
wan  not  admissible.  3, 

y.  Whom  a  deteetiee  ie  not  mm  aodompkoB.]  One  who  enters  into  ceaunnnleallon 
with  criminals  and  assists  them  in  perpetrating  a  crime,  withoot  Ji^y 
Iskmious  intent,  but  solely  for  the  purpose  of  discovering  and  making 
known  their  crimes  and  disclosing  them  for  the  benefit  of  the  public.  Is 
not  to  be  regarded  as  an  aoeomplice,  even  though  he  be  not  an  officer  of 
the  law,  or  charged  with  any  public  dutj  to  detect  oUhndeia  State  ▼ 
JTsJCmh  (Iowa),  080. 
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IL  Ones  in  Jeopardy -^  plea  of, upon  new  Irto/.]  Defendant  wm  indicted  lot 
miuder*  was  oonTicted  of  murder  in  tbe  lecond  degxee,  and  was  afterward 
granted  a  new  trial  upon  hie  own  application.  Metd^  that  on  the  eeoond 
trial  he  eould  not  be  eonvicted  of  a  higher  crime  than  murder  in  the 
■eoond  degree.    8taU  ▼.  BMen  (Wis.),  748,  and  note,  751. 

CUSTOM. 
Whm  0Mme0  of,  admiuibie  io  npUdn  c€ntTaet.'\    8e$  Evidbhcx,  884. 

DAMAGE. 

L  MKUwreof — on  taking  of  land  by  eminent  danuUn.]  The  water  oommi»> 
■loiien  of  the  eitj  of  ProTidence  determined  to  make  a  public  improva' 
ment,  to  wit,  a  reeenroir,  and  took  certain  land  for  tliat  purpose,  but  none 
belonging  to  the  present  complainants.  After  the  location  of  said  improve- 
ment  thej  decided  to  take  more  land,  namely,  that  of  the  complainants 
BOW  in  question.  Held,  that  the  value  of  complainants'  said  land  was  to 
be  estimated  as  it  was  at  the  time  it  was  condemned,  and  not  at  the  time  of 
the  location  of  the  improvement.    Stafford  v.  City  of  Providence  (R.  L),  710. 

t.  On  taking  land  for  railroad.^  Plaintiff  was  notified  bj  defendants  that 
part  of  certain  lands  bought  by  him  to  erect  buildings  on  would  be  taken 
l^  defendants  for  their  railroad,  and  proceedings  were  commenced  there- 
to;  plaintiff  notwithstanding  erected  his  buildings,  and  defendants  after- 
ward took  the  land.  Held,  that  the  damage  for  the  taking  of  tlie  land  wai 
to  be  estimated  as  of  the  day  when  the  defendants  acquired  the  right  to 
the  property,  and  that  plaintiff  was  entitled  to  damages  according  to  the 
value  of  the  lands  as  improved.  Drioer  v.  The  Wettem  Union  B,  B.  Oo. 
(Wis.),  786. 

8.  Soidenee,']  Several  lots  were  used  in  connection  with  a  mill  property.  One 
of  the  lots  was  taken  for  the  use  of  a  railroad.  Held,  that  evidenee  that 
the  business  of  the  mill  would  be  injured  by  the  taking  was  *^"»*«F'^rTt 
on  the  question  of  damages.  75. 

MmmreoffMT  error  in  mumge.]    See  Tbumbafh,  88. 

fbrflMnre  to  deHoer  meeeage,]    See  TBLEOBaFH,  778. 

DEAD  BODIES. 
Prepertg  kL\    See  Pbopsbtt,  887. 

DEED. 

Mfeeitted  without  grantee  being  named -- pwrol  aiOkoriig  to  Jttlblank.^  A  deed 
was  executed  with  a  blank  left  therein  for  the  name  of  the  grantee,  aad 
in  that  condition  placed  in  the  hands  of  an  agent,  with  veiliai  anthotlty 
to  fill  the  blank.  The  agent  did  fill  the  blank  with  the  aamoof  •  gimntoe 
in  the  absence  of  the  grantor,  and  deliveied  the  dead,  fJWi,  Uiat  the 
deed  wss  valid.    Field  r.  Stagg(Uo.),  wad  note,  4m. 

MghtofagenttoHUblemkin.]    ^Sm  Boitd,  108. 

DELIVERT. 
tig  eemmen  eatrrier  to  wrong  pereon]    800  CanuBB,  9I8L 


798  INDEX. 

DISOONTINUANCB. 
Qf  mMmi  9tli&t  OMiMr.]    8m  Aotzoh,  755. 

DIVOBCB. 
8m  Alqcoht,  flUk 

DOG. 
UfMJ^S&r  taUna,  wMU  trMpa$ting,]    See  Tbmkpam,  85. 

DUBESa 

nteai  <if  pnmaMim^  Plaintiff  paid  monej  to  defendant  ander  threat  ol 
eriminal  prosecatlon,  bat  there  was  no  threat  of  inunediate  impriaonaMBl 
MM^  that  he  eoold  not  leooyer  the  monej  hack  on  the  ground  of  dufeMi 
HainMn  y.  Ba/rvMn  (Me.),  566. 

EASKBIENT. 

Fwtdiaiifig  WiUfre^  Plaintiff  granted  to  defendant  *'the  right  of  wajrovw 
and  through  hie  land  for  all  purposeB  connected  with  the  oonetrufltloii,  nae 
and  occupation  of  its  railroad."  HM,  tliat  defendant  had  the  right  to 
dig  a  well  upon  the  land  covered  by  the  deed,  and  to  use  the  water  svp- 
plied  bjT  percolation  for  railway  purposes,  though  such  well  materially 
Injured  a  valuable  spring  on  plaintiff's  adjacent  land.  Bjomqaiik  ▼•  2%s 
MSiwiMkee  d  8t.  Paul  R  JR.  Co.  (Iowa),  503. 

EMINENT  DOMAIN. 
Mmmmr§  tf  domagee  on  taking  oflandbif.]    See Daicagb8» 710, 798. 

ESTOPPEL. 

When  owner  eetcppedflwn  tMnUng  hie  propertjf,]  Two  things  mnal  oonsnr  Is 
ereate  an  estoppel  bj  which  an  owner  may  be  deprived  of  his  proper^,  hj 
the  act  of  a  third  person,  without  his  assent:  (1)  The  owner  must  doUw 
the  person  assuming  to  dispose  of  the  property  with  the  apparent  tltli  ts 
Of  authority  to  dispose  of  it ;  and  (2)  the  person  alleging  the  estoppel  must 
have  acted  and  parted  with  value  upon  the  fidth  of  such  apparent  owii 
ship  or  authority,  so  that  he  will  be  the  loser  if  the  appearances  to  wUdi 
be  trosted are  not  reaL    Bernard  r.OampbeU0X.Y.),ZB^. 

Wkm  hank  not  eelopped  bg  paiymmt  of  aUered  eksek.]    See  Bahkqm^ 
Kmkitiabui  Ihixbomsht,  106, 188. 

EVICTION. 
If iUl  uenMntm,}   As  Labulobd  ahd  Tair abt,  184. 

EVIDENCB. 

L  €fM$age  mnd  emetam,  nhen  odmieeMe.]    Words  or  forms  of 

•  written  instmmflBtf  not  in  universal  use,  but  loeal  or  teclmtiml 
or  phnses  having  two  meanings,  one  common  and  imivensl  the 
IHMffilUy^  tjM^bniaal  Of  loflal^  and  chameteM.  marks  and  teehnleal  tail 

la  •  partlenlar  boslness,  may  be  explained  by  parol  evidenea.    OWfiMiir 
▼.  Dinmnore  (N.  T.).  884. 
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M,  — — .]  Outom  and  usage  can  be  resorted  to  for  the  paipose  of  MMrtalniag 
And  explaining  the  intention  of  the  parties  to  a  contract  when  it  cannot  be 
ascertained  without  parol  evidence,  but  neyer  for  the  pnrpose  of  contra- 
dicting or  qualifying  express  and  certain  provisions.  lb, 

IL  Parol  evidence  eentradieting  an  int^rument]  In  a  contention  between  a 
party  to  an  instrument  and  a  stranger  to  it,  either  may  give  parol  eTidence 
differing  from  the  contents  of  the  instrument.  MeMaeUr  ▼.  In$,  Oo,ofN 
A.  (N.  Y.).  289. 

4  Qfeagperiae  to  death  bff  euieide,'\  On  the  trial  of  an  action  on  a  -poMtsj  of 
life  insurance  where  the  assured  had  committed  suicide,  a  medical  witness 
was  asked,  **  Assuming  that  a  person  had  that  form  of  insanity  which  you 
denominate  melancholia,  and  had  committed  Buicide«  would  you  attribute 
that  suicide  to  the  disease  T  "  HM^  that  the  question  was  improper,  as 
calling  for  no  information,  peculiarly  within  the  knowledge  of  an  expert, 
but  for  an  inference  which  the  jury  were  capable  of  drawing,  if  Justified 
\fj  the  fiicts,  without  being  influenced  by  the  opinion  of  the  witness^  Van 
Zant  r.  Mutual  Benefit  Life  Ine.  Co.  (N.  Y.),  216. 

i.  OfeaperU  a»  to  wUue  of  doge.]  Experts  may  be  allowed  to  give  their  opin- 
ions as  to  the  value  of  dogs,  the  opinions  being  based  either  on  actual 
sales  or  their  general  observations  and  experience.  OantUnff  t.  Etmmibal, 
ete.,  IL  B.  Co.  (Mo.),  476. 

$.  €tf  handwriting,]  A  party  to  an  action  is  not  entitled  to  write  his  sigiiatim 
in  the  presence  of  the  Jury  for  the  purpose  of  being  compared  with  a  sig- 
nature purporting  to  be  Us,  the  genuineness  of  which  be  dealea.  JBfi# 
V.  Donahue  (Mass.),  689. 

Of  a  parinerehip,]    See  Pabtrbbship,  26. 

Parol,  of  repMieation  ofwiU,]    8ee  Will,684 

Parole  of  miedeeeripOon  in  ioiU.]    i8toWiLL,649. 

in  aeUonfor  erim.  eon.]    See  Cbiminal  CoNynuATiov«  68L 

(jf  damage  on  taking  land  for  railroad.]    Sm  Dakaob,  726. 

EXECUTION. 

MmapHonfirom^emmulaHee  exemption,]  Under  a  statute  esempftlaf  eertain 
personal  property  from  execution,  the  debtor  was  entitled  to  a  hone  worth 
900;  under  a  subsequent  sUtute  in  addition  to  the  proper^  abeadj 
exempt,  a  hone  worth  $100  could  be  retained.  HiM^  that  «Bd«r  the  tw 
statutes  a  hone  worth  $100  was  exempt.    Qood  t.  Jl^f  (DLX  Vt 

EXEMPTION. 
Hwn  wsiBtf M.]   Af  SnoimoH,  71. 

EXPEBTa 
8m  BviDEBTCB,  210»49iL 

BZPBB8S  OOMPANT. 
Bee  Oamub. 
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FIRE. 
if  IommMm,]    i8MNaau»mcB,lt»4iiL 

FOBQBBT. 
V*]   A«  NaaariABiiB  iHnsDMBin.  106b  Hi.; 

FRAUD. 
Z4abaiiiftfl^rkieipalioarrmtfm'J¥audofag4fU.]    8&e  AamBnWtWk 

Bee  Statutb  of  Frauds. 

FRAUDULENT  SALE. 
Wkmmm^erqfpnpmi^  frmidfilenUtf  eoUL^  ettopped  Jhm  ebUmbigJ}    Bm 


GIFT. 

1*  €f  Mip  wkm  wiUtL]  A  ^alid  gift  of  a  debt  due  the  donor  from  tlw  doooo 
wukj  be  made  bj  the  donor  bj  bahmdng  the  booka  of  aoeonnt  and  deUror- 
Ing  a  receipt  in  full  to  the  donee.    Oraif  v.  Barton  (N.  Y,),  181. 

Il  — .]  Plaintiff  had  an  aoooont  against  defendant  of  orer  |800,  and  with 
the  intention  of  making  a  gift  thereof  received  from  defendant  $1  and 
l^l^w^Mni  the  account  bj  the  entrj  ^  Oift  to  balance  aoeoonta.^  He  also 
gaye  defendant  a  receipt  in  f ulL  HM,  that  this  was  a  valid  gift,  and 
plaintiff  could  not  afterward  maintain  an  action  to  veeovar  the  Nj^^nirt 
not  paid.  lb, 

GARNISHMENT. 

See  ATTACmaHT,  147. 

HANDWRITING. 
Bridmce^.]  As ErmncB, (»9. 

HIGHWAY. 

1.  Bridge  o^er  elream  —  eompeneoHon  io  riparian  cwner,}  A  State  lnflWsliw 
liaa  power  to  anthoriie  the  erection  of  a  toll-bridge  at  the  eroflsiBg  of  a 
stream  by  a  public  highway,  without  compensation  to  the  riparian  own- 
ers ;  and  it  is  immaterial  that  the  riparian  owners  are  operating  a  f eny  at 
the  crossing,  the  value  of  which  will  be  impaired  by  the  bridge.  JSmms  ▼. 
Keith  (Tex.),  382. 

% .]  A  bridge  spanning  a  stream  at  the  crossing  of  a  highway,  and  withia 

the  limits  of  a  highway,  is  a  part  of  the  highway,  and  Is  not  such  a  turn 
servitude  on  the  lands  as  to  enable  the  ripuian  proprietors  to  eompensa- 
tion.  lb, 

^  Btfed  in  — if^ury  to  tra/oder  while  aUempHng  to  pau  another  Urasaisr.] 
Plaintiff  was  ii^ured  while  attempting  to  pass  a  team  going  In  tho  same 
iireetion  upon  a  highway  which  the  defendant  was  required  by  statute  to 
keep  in  repair.  On  the  trial  the  court  diarged  that  it  was  the  duty  of  the 
town  to  keep  the  highway  in  good  and  snificient  repair  lor  the  meeting 


ftud  piMlAg  of  tMmiB,  Bueh  M  it  might  reMonabljr  be  expected  the  high^ 
w»7  would  be  ufled  for,  and  to  keep  each  plaoee  m  would  natorallj  inrlte 
txaTelen  to  pMB  over  them,  for  the  pnrpoee  >f  paesing  other  travel- 
en,  reaaonablj  iafe  for  that  purpose ;  that  If  the  highway  at  the  place  of 
the  aeddent  was  insufficient  in  respect  to  the  width  of  the  traveled  track, 
and  the  situation  of  the  road  was  such  as  to  lead  the  plaintiff  to  think  that 
U  was  a  safe  place  to  pass,  and  if  he  used  common  care  and  prudence  in 
undertaking  to  pass,  and  was  injured  hj  means  of  the  insufficiency  of  the 
highwiaj,  he  was  entitled  to  recover.  Held,  correct.  MoMer  v.  Town  of 
<aUi/liftiiry(Vt.),984. 

4  Jhstif  of  t&vn  (o  fence.  Ir^furg  from  dtfbet,]  A  town  is  not  ordinarily  bound 
to  fence  its  roads,  and  where  a  highway  connected  with  a  private  way,  and 
there  was  a  defect  in  the  private  way  some  fifty  to  one  hundred  feet  from 
the  Junction  of  the  two  ways,  it  wu  \eid,  that  the  town  was  not  liable  for 
an  accident  happening  to  one  who  drove  off  by  mistake  upon  the  private 
way  and  was  injured  by  reason  of  such  defect,  although  there  was  no 
fence  or  other  mark  to  show  the  deviation  of  the  private  way.  Ohiipman 
▼.  Cfook  (R.  L),  686. 

8ee  MUNICn^AL  Ck)RPORATIOH. 

HUSBAND  AND  WIFE. 

t  JMbUa^^ktukmndfar  tarU  qfwife.]  An  action  will  not  lie  against  has 
band  and  wife  J<^ntly  for  those  torts  of  the  wife  which  are  loiinded  on  lier 
contract.     Woodward  v.  Barnes  (Yt),  626. 

t  TMf  ^  li^ —  convereion  of  propertif.]  A  husband  is  liable  Jointly  with  the 
wife,  at  the  suit  of  an  administrator,  for  tlia  wife's  tort  in  wrongfully  dis- 
poeiag  ol  the  effects  of  the  inteiBtate,  whether  before  or  after  letters  of  ad- 
ministration were  granted.    Shaw  v.  HaUihan  {Vl)*  ttK. 

S.  WUi»$e»  toifiO^  A  wife  is  not  a  competent  witness  to  hn  huabaad'a  wIlL 
Fetm  r.  AUk  (Mass.).  591. 

A^Hm  efeomumi  againet  teife.]    See  Ck>VBNAiiT,  699 

See  MAP.BIBD  WOMAH. 

INCUMBRANCB. 
BtgtU  tfaeHon  fbr  breach  of  eotenant  against.]    See  CCfrMKAMT, 

INFANT. 

Coniraet  of,  for  servies.]    An  infant  who  has  contracted  with  mamilartngw  !• 
work  for  them  for  three  years  can  avoid  the  contraet,  and  raa  ott  a  pmik 
turn  fnentU.    Qaffneiif  v.  Eayden  (Mass.),  580. 

INSANITY. 
ShMde  from.]    See  Insuramcb,  216. 

msURANCK 

FiRB  InrsuiUKCB. 

t  fnterest  of  ineured,]  A  policy  of  fire  insurance  provided  tkal  **  If  the  Islar 
est  in  the  property  to  be  insured  l>e    *    *    *    not  absolute^  It  must  be  m 
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SQ2  IND££. 

iUted  Ifi  tlM  polity,  otherwiM  th»  lame  ahall  be  ^roid.'*  la  nplj  Ic  Ikt 
qnestioa, "  What  is  the  title,  and  whether  incumbered  by  mortgage  or 
oiherwiae  *  *  *  "  tlie  answer  was  "  Fee  simple."  The  poU^  waa 
payable  to  R.,  who,  at  the  date  thereof,  had  a  mortgage  on  the  property. 
The  existence  of  the  mortgage  was  known  to  the  agent  and  to  the  fioe- 
president  of  the  insnranoe  company.  Held,  that  there  was  no  eonoeal- 
ment  of  the  true  character  of  the  title,  and  that  the'poli^  was  Yalid. 
Home  Mutual  Fire  Ine.  Oo.  r.  OarJMd  (111.),  d7. 

t.  BtbuUding  b^ineurereJ]  The  charter  of  a  Are  innarance  company  proTJdsd 
that  the  directors  shonld  pay  all  losses  within  three  months  nnlsss  thej 
should  judge  it  proper  within  that  time  to  rebuild  or  repair.  In  con- 
formity with  these  proTisions,  the  insured  was  notified  that  the  company 
elected  to  rebuild  the  building  insured,  which  had  been  destroyed  by  fire. 
HM,  that  it  was  error  to  charge  the  Jury  that  **  the  company  was  bound 
to  rebuild  the  building  destroyed,  cost  what  it  may."  If  the  company 
n^lected  within  a  reasonable  time  to  carry  out  its  notice  to  rebuild,  the 
insured  might  disregard  it,  sue  upon  the  policy  and  reooTer  the  amount 
of  the  policy  and  interest,  and  the  rental  value  of  the  ground  during  the 
time  of  the  delay.  ]b, 

8.  Undieeloeed  prior  iMuranoe — ^fM  cf  $MUmeifU  in  proof  $  of  tots.]  Proofs 
of  loss  do  not  form  a  part  of  the  contract  of  insurance ;  and  the  assured 
is  not  estopped  from  showing  that  a  statement  in  the  proofs  of  loss  was  a 
mistake  so  far  as  it  states  fkicts  going  to  annul  the  pdlicy.  JftJAuter  ▼. 
iiM.  Oo.  of  N.  A.  (N.  T.),  889. 

4.  ^-^.]  A  polity  of  fire  insurance  contained  a  proTiso  that  it  should  be  void 
in  case  the  assured  had  a  prior  insurance  upon  the  property  of  wiiidi  the 
company  was  not  notified,  and  to  which  it  did  not  consent.  The  property 
haying  been  destroyed,  the  proofs  of  loss  were  sent  in,  containing  a  stat»» 
ment  that  there  was  other  insurance  on  the  property  at  the  date  of  the 
policy.  Held^  that  the  assured  was  not  estopped  from  showing  that  the 
statement  was  a  mistake,  and  that  there  was  no  other  insuraaos'  ou  the 
same  property.  /6. 

8.  MiUake — T^ormation  of  jMli^.]  A  mistake,  in  order  t#  authoiiae  a  eouit 
of  equity  to  reform  a  contract  of  insurance,  must  be  oniT  made  by  boik 
parties,  or  it  must  be  a  mistake  of  one  party  in  connection  with  the  fraud 
of  the  other,  in  taking  adTantage  of  the  mistake.  Brffoe  t.  LoHttmrdMm 
Ine.  Co,  (N.  T.),  849. 

IL  JkooripUon  of  loeaHon  if  property —  Warranty. '\  Defendant  insured  aM»- 
ehandise  described  in  the  application  and  policy  as  **  contained  in  loiter  C» 
Patterson  stores."  These  stores  constituted  a  warehouse  dirided  into 
sections  by  fire-proof  walls,  and  were  designated  by  letters  of  alphabet 
The  merchandise  was  in  fact  in  "  letter  A,"  at  the  date  of  the  pdli^  and 
of  its  destruction  by  fire.  Heldt  tliat  defendant  was  not  liable  in  tha  poUcj, 
the  description  being  a  warranty  of  the  particular  location  of  tha  BMr- 
ehandise.  Ih. 

?.  DoviUe  inmiranu — HaMUty  of  laat  ineurer^rigkte  of  mortyayee.  Inemip^ 
dtie  intoreet  of  amgnee  of  mortgaye.  ]  The  mortgagee  of  premises  assigned 
the  mortgage  to  C,  whose  husband,  acting  m  her  agent,  pioeaiad  policies 


.of  izuraranoe  apontbe  mortgage  interest  from  pUiniiflB'  agent  Within  a 
lew  dajB  plaintifiB  inatmcted  their  agent  to  cancel  the  policies,  whereupon 
the  agent  applied  to  defendant  for  an  innarance  covering  the  same  risk. 
Defendant  iesaed  a  policy  to  C.  and  delivered  it  to  plaint,  ifs'  agent  for  C. 
The  property  was  soon  destroyed  by  fire,  and  on  the  following  day  C.'s 
bnsband  paid  the  premium.  C.  made  out  proofs  of  loss  and  sent  them  to 
plaintifb ;  she  snbequently  assigned  to  plalntifis  the  claim  against  defend- 
ant on  the  policy.  HM,  (1)  that  plaintiffs  oonld  not  recover  against  defend- 
ant on  the  ground  of  re-insuiance ;  (2)  but  that  they  could  recover  as  the 
assignees  of  C,  who  obtained  a  good  title  to  the  policy  through  the  acts  of 
her  husband  and  plaintiffs*  agent ;  (8)  that  C.'s  insurable  interest  was  not 
almply  the  amount  which  she  had  actually  paid  the  mortgagees  under  the 
contract  of  assignment,  but  the  whole  amount  secured  and  unpaid  upon 
the  mortgage.    BaxM/or  Fiir§ln»,Co,  v.  Boyal  Im.  Oo.  (N.  Y.),271. 

8.  Jfcrigagee  nsed  n^  eaohatut  remee^  &n  mortgage,']    A  mortgagee  who  has 

^Insured  his  mortgage  interest  at  his  own  expense  and  for  Mi  own  Indem- 
nity, without  any  agreement  with  the  mortgagor,  need  not  first  exhaust 
kis  remedy  on  his  mortgage  before  he  ealla  upon  the  insurer  to  make 
good  damage  to  the  property  l^  fire.  i&. 

9.  Wai/9er  offorfeUure.'l    Where  a  policy  of  fire  insoranoe  is  forfeited  by  a 

change  in  the  title  of  the  insured  property,  and  the  agent  of  the  insurers 
informs  the  person  for  whose  benefit  the  policy  was  issued,  that  the  policy 
will  be  allowed  to  stand,  the  insurers  cannot,  after  a  loss  by  fire,  elect  to 
declare  the  policy  void.    PraU  ▼.  Nm  Tork  Central  hia.  Oo.  (N.  T.),  904. 

11  .J    Plaintiff,  who  had  a  mortgage  interest  in  property,  applied  to 

defendant's  agent  for  an  insurance  thereon.  The  form  of  the  policy  was 
left  to  the  Judgment  of  the  agent,  who  made  out  a  policy  to  the  mortgagors, 
payable  to  plaintiff  in  case  of  loss.  The  policy  contained  a  condition  that 
m  change  in  the  title  of  the  property,  without  defendant's  written  oonMut, 
'  would  avoid  the  policy.  The  mortgage  was  subsequently  foreclosed  and 
plaintiff  became  the  purchaser.  Plaintiff  informed  the  agent  of  the  change 
In  title,  and  was  told  tliat  the  policy  might  stand.  A  loss  by  fire  having 
occurred,  hM^  that  defendant  was  liable  on  the  poli<7.  /6. 

11«-  Proof  of  loM,]    Where  proofs  of  loss  are  prepared  in  conformity  with  the 

'  direction  of  an  insurance  company's  agent  and  submitted  to  the  company, 

'  which  retains  them  for  several  days  and  then  sends  a  general  notice  to  the 

person  claiming  under  the  policy  that  the  proofs  are  defective,  without 

specifying  in  what  particular,  additional  proofs  need  not  be  furnished.  lb, 

ISb  Condition  of  poliejf  —  UmitaHonoftimefor  bringing  action.]  A  policy  of 
fire  insurance  contained  a  condition  that "  all  claims  under  this  policy  are 
barred,  unless  prosecuted  within  one  year  from  the  date  of  the  loss.  JIM, 
.  (1)  that  the  condition  was  valid  and  binding ;  (3)  that  a  presentation  of  the 
lose  and  a  demand  of  payment  were  not  such  a  prosecution  of  the  dalm  as 
to  satisfy  the  condition,  but  that  an  action  must  be  brought  within  the 
tfjne  limited.    MerehanUf  Mutual  in«.  Co,  v.  Laoroia  (Tex.),  870. 

IS    Wdivor  cf  conditions  in  policy  by  oetM  of  agent,]    A  policy  of  fire  iasuiance 
If  as  conditioned  to  be  void  if  there  should  be  any  other  Insursaos  on  the 
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property  wlUioat  the  Mwnt  of  the  eompaojr  indnwed  en  the  polkj.  JHI; 
that  ibiii  oondition  might  be  waived  bj  the  aeli  of  the  eompan j'a  agtel. 
Ba^wtrd  ▼.  yatiomU  Itu.  Co.  (Ifo.),  400. 

14.  Chpenant/or  ear4  ofproperiif — negUff^nee  of  iiuwneiL\  An  applicant  for  a 
poli<7  of  lire  insoranoe  ooTenaoted  to  keep  hie  etorea  and  pipee  well 
■eeared  After  the  pollej  was  laaaed  the  wife  of  the  aaanred.  Intending 
to  remoTe  for  the  Bttuimer  a  stOTe,  the  pipe  of  which  piM^d  thiongh  'he 
floor  of  an  upper  room  and  thenee  into  the  difannej,  took  down  the  pipe 
in  the  npper  room  and  placed  a  bed  oyer  the  Im^o  in  the  floor;  bat  did  not 
remove  the  store  and  pipe  below.  Afterward  loigetting  what  ahe  h#d 
done,  she  built  a  fire  in  the  etoTO  which  set  fire  to  the  bed  and  burned  the 
house.  HM,  tliat  the  assured  oould  recoTer  on  the  policf .  Miekejf  r. 
The  BuriintfUn  ifu.  Co,  (Iowa),  404. 

16. .]    Mere  negligence  on  the  part  of  the  assured  or  his  servants  result 

Ing  In  the  deatruetion  of  the  insured  property  will  not  defeat  the  polk^ ; 
to  hare  that  ellbct  the  negligence  must  be  gross  and  inexcusable.  3, 

LlWR  Insukamck. 

10.  TFatMT.}  The  receipt  of  an  over-due  premium  by  the  agnit  of  a  life  Insui^ 
ance  company,  and  the  acceptance  thereof  by  the  oompany  when  forwarded 
to  them,  is  a  waiver  of  the  condition  of  forfeiture  for  non-payment  of  a 
premium  when  due.    Mutual  BensJU  Life  Int.  Co,  v.  Bobertmm  (I11.X  8. 

17.  BenewU  —  repre$fntation$.]  A  policy  was  issued  on  the  Win  of  a  husband 
for  the  benefit  of  his  wife,  and  a  renewal  was  procured  from  year  to  year 
by  payment  of  an  annual  premium.  The  last  renewal  was  obtained  during 
the  absence  of  the  husband,  the  wife  telling  the  agent  of  the  oompany,  in 
response  to  inquiries  al>out  her  husband,  that  she  had  reeeived  a  lettei 
from  him,  and  that  he  was  in  his  usual  health.  HM,  that  this  statemi^i 
being  verbal,  and  not  roferred  to  in  the  poliqr»  was  a  mers  representatisai 
and  the  evidence  in  the  case  showing  that  the  statement  was  noi  material 
and  did  not  induce  the  risk,  the  ronewal  was  valid.  A. 

18.  DetUh ofatnir^ ^b^hii own,  handi"  ImaiUtp,]  A  penon  whose lifB is 
insured  under  h  poliey  containing  a  proviso  that  in  case  he  should  die  *  bj 
his  own  hands  "  the  policy  should  be  void,  and  who  takes  his  own  tlf< 
must  be  insane  to  such  a  degree  as  to  ronder  him  nnconsckws  that  the  set 
he  does  will  cause  his  death,  or  he  must  oonunit  it  under  the  inflnenea  of 
some  insane  impulse  which  he  cannot  resist.  In  order  to  take  the  case  out 
of  the  proviso.     Van  Zandt  v.  Mutual  Benefit  Ufo  Int,  Co.  (N.  Y.).  216. 

19.  .]  In  an  action  on  a  policy  of  life  insurance,  containing  a  proviso  that 

in  case  the  assured  should  die  *<  by  his  own  hands,"  the  poll^  should  be 
void,  it  appeared  that  the  assured  took  his  own  life  by  shooting  himsell 
The  judge  chaiged  the  jury  that  if  the  assured  was  incapable  of  determin 
lag  whether  the  act  which  he  did  was  right  or  wrong,  the  company  waa 
liable.    BM,  error.  lb. 

ID  insKfoMv  MirM.]  Awomaaengagedtobemarried  toaman  hasaninsii.- 
abla  intemt  in  his  life.  (7MMm  v.  NMonal  Capitol  lAfo  Im  d 
(Mo.),  414. 
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Mabihb  Ijisubahcqil 

tl.  '*Tmi4'*  pMeif^-'Umrramiy  cf  jMMo^rMfMtt.]  A  t6«m1  lying  in  port  was 
Insured  iram  April  1  to  November  80.  The  TOMel  was  to  be  employed  in 
naTigftting  certidn  inland  waters,  and  sailed  first  on  April  10.  Heid,  tkat 
Che  policy  being  a  "  time  "  policy,  there  was  no  implied  warranty  that  the 
▼essel  was  seaworthy  at  the  time  of  starting  on  the  first  royage.  JTer* 
€hanU^  Intiwranu  Company  r,  Morruon  (111.),  08. 

81.  MUiake  in  poUey  m  to  eMM^.]  A  mistake  in  the  name  of  a  Teasel  in  a  policy 
of  marine  insurance  is  no  obstacle  to  a  recovery,  if  in  point  of  fkct  both 
parties  had  in  view  the  same  vessel,  and  the  underwriter,  when  the  policy 
was  isBoad,  knew  the  trae  name,  or  intended  to  insure  the  particular  ves- 
sel lost ;  but  when  there  is  a  mistake  as  to  the  vessel  sought  to  be  insured, 
and  the  policy  is  upon  another  vessel  than  that  for  whid^  application  was 
made,  no  contract  exists,  as  the  minds  of  the  parties  did  not  meet ;  and 
this  is  so,  although  the  underwriter  was  put  upon  inquiry,  and  by  the 
ezerdse  of  diligence  and  care  could  have  prevented  the  mistake ;  negli- 
gence alone  will  not  avoid  the  difficulty.  Bughei  v.  Ths  Mmtantild  MtUual 
In$.  Co.  (N.  T.),  264. 

JkdofnUion  an  pdicff.]    See  Pubadihg,  78. 

At^lmetU  of  eeeuriUee  depoeUod  toUh  BtaU  IrMWUfwr.]    8$$  ha^MJBMWJsn,  147. 

INTEREST. 

1  Amo  of  place.]  Mliere  bonds,  and  a  mortgage  to  secure  payment  thereof, 
axe  made  in  New  York  between  parties  resident  there,  and  no  provision  is 
made  for  the  payment  of  the  bonds  elsewhere,  they  are  presumably  to  be 
paid  in  New  York,  and  interest  is  to  be  computed  according  to  the  laws  of 
that  State,  although  the  mortgage  given  to  secure  them  is  made  upon  real 
.estate  in  Rhode  Island.    Kaoanaugh  v.  Day  (R.  I.),  fiOl. 

i,  .]    And  where  the  interest  is  payable,  not  as  interest,  but  as  damages 

for  the  non-payment  of  the  bonds  at  their  maturity,  the  same  rule  applies, 
and  interest  is  to  be  computed  according  to  the  laws  of  the  place  where 
default  b  made.  lb. 

See  UsxTBT,  180, 869. 

JUDGMENT. 

L  By  eonfeesion,  for  future  adwmces.]  By  section  882  of  the  New  York  Ck)de 
of  Procedure,  it  is  provided  that  judgments  by  confession  may  be  entered 
without  action,  either  for  money  due  or  to  become  due.  Judgments  were 
confessed  by  C.  to  secure  defendants  for  their  notes  and  other  commercial 
paper,  which  they  were  to  advance  to  C.  to  be  used  in  his  business,  and 
which  were  in  fact  so  advanced  and  used.  Held,  that  the  judgments  were 
valid.    Cook  v.  Whipple  (N.  Y.),  202. 

i.  — ^,  verifleation.]  The  verification  of  the  statfiment  to  a  judgment  by  con* 
fession  was  upon  information  and  belief  only,  which  was  insufficient.  In 
an  action  by  the  assignee  in  bankruptcy  of  the  judgment  debtor  against 
the  judgment  creditor,  to  test  the  validity  of  the  judgment,  held,  that  the 
defendant  was  entitled  to  have  the  verification  amended,  id. 
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8.  Beeoio&ry  ^,  tm  wmtract-^wHtn  no  bar  to  action  for  broaeh  1/  etmirmeLi 
DefendAnt  oimtncted  to  do  eertain  work  for  pbdntifl^  bj  a  oorteln  ttnie, 
for  a  fixed  price.  He  sued  plaintiff  for  the  price,  and  had  judgment  hj 
defaalt.  HM,  that  each  Judgment  was  no  bar  to  an  action  hj  plamtifl 
against  defendant  to  reoover  damages  for  falling  to  oomplete  the  work 
within  the  time  fixed.    Dao&nport  r.  Hubbard  (Vt),  (M. 

4. .]  ^imiMtf,  it  woold  have  been  otherwise  had  the  Jndgment  been  veeovwab 

u^n  quantum  moruU,  3. 

JUDICIAL  SALE. 

FroeoedinfB  muH  be  rogular,]  Where  the  land  of  one  person  is  tianstend  to 
another  onder  an  execution,  it  must  appear  from  the  oflloer's  return  that 
he  has  proceeded  according  to  the  statute,  and,  if  it  does  not  so  appear,  the 
defect  cannot  be  supplied  by  evidence  aliunde*  WUeoa  y.  Bmermm  (R.  L^ 
888. 

JURISDICTION. 

€fBUiUeowri  0f&uiUbifaM9igneeinbanhniipUy,'\    A0  Bankbuftct,  901 

JUBOR. 

ijaeSifieation  €f,]  By  statute,  jurors  are  to  be  selected  and  puton  the  list  ftoooi 
such  persons  as  are  assessed  for  personal  property,  or  own  a  freehold 
estate  In  real  property.  P.  owned  a  farm  when  he  was  put  on  the  list,  but 
was  not  assessed  for  personal  property.  Before  the  trial,  he  sold  his  faim, 
receiving  a  mortgage  for  part  of  the  purchase-money ;  and  at  the  time  of 
the  trial  he  was  not  a  freeholder,  and  was  not  assessed  for  personal  prop- 
erty. He  was  challenged.  Meld,  that  he  was  not  a  competent  juror. 
The  property  qualification,  when  questioned  by  a  challenge,  must  be  that 
required  to  authorise  the  original  selection  of  the  individual  as  •  Ji 
KeO^r.  People  OX.  Y.\  942. 

JUSTIFICATION. 
H  aoUon  againai  eoUeeUon  of  taojM.]  See  Tazatiok,  878. 

LANDLORD  AND  TENANT. 

L  What  eoneHiutee  eviction,]  In  an  action  for  rent,  it  appeared  that  the 
lord  had  taken  possession  of  a  part  of  the  demised  premises.  MM,  thst 
this  was  an  act  of  trespass,  or  eviction,  according  to  the  intention  with 
which  it  was  done,  and  if  the  jury  should  find  it  to  be  an  eviction,  the 
tenant  was  released  from  the  payment  of  rent  accruing  after  the  evietion. 
Sooner  v.  Smith  (111.),  124. 

8.  Tenaneif  at  wUl — notice  to  quU.]  Defendant  went  into  possesion  of  plsia- 
tifPs  premises,  with  plaintifi*s  consent,  but  without  an  sgreement  as  tothf 
time  of  holding,  or  as  to  paying  rent,  and  continued  in  possesrion  foortesa 
years.  He  built  a  bam  on  the  premises  and  repaired  the  bouse,  but  re> 
fused,  when  applied  to,  to  pay  rent.  HM,  that  defendant  was  not  a  tsB" 
ant  from  year  to  year,  and  therefore  not  entitled  to  six  months'  noCise  ts 
quit.    Bieh  v.  RoUon  (Vt.),  616. 
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LAWTEB& 

UGBN8B. 

Cy  fiiijwi J  Bm  TAXATtim,  189. 

UBN. 
On  ftfciri  «n<i0r  Aal«  foM.]  jSm  Ship  ahd  SHmnM. 

LIMITATION  OF  AOTIOK. 

At  the  trial  of  an  aetlon  to  which  the'  statate  of  Umitatloiii  wm  •  ter»  «» 
less  the  defendant  had  heen  awa/  from  the  State 'between  two  or  three 
jeam,  a  witness  for  the  plaintiff  testified  that  the  defendant  was  awaj 
"  two,  three  or  four  years,  I  oonld  not  exactly  say  how  long."  The  defends 
ant  introduced  no  eridence  as  to  the  time  of  his  absence.  HM,  tluit  the 
jury  were  warranted  in  finding  tliat  the  case  was  taken  out  of  the  statute 
of  limitations.    Keniiedy  v.  Shea  (Mass.),  084. 

MALICIOUS  PROSECUTION. 

Frobaible  eau$e.  Advice  of  ecuneel.]  Defendant  caused  an  indictment  to  be 
found  against  plaintiff,  after  stating  to  counsel  all  the  facts  bearing  on 
plaintiff's  guilt  which  he  knew  or  oonld  by  reasonable  diligence  ascertain, 
and  acting  in  good  faith  on  the  advice  given.  EM,  tliat  defendant  was 
not  liable  in  an  action  for  malicious  prosecution.  WUUr  t.  Hatehkm 
(IU.X76. 

MARITIME  LAWa 

iSM  Ship  AJffD  SHIFFIHiK 

MARRIAGE. 

L  BnaAQfpripmU6of--prooffofpromUe^  InanactJoniorbienshofpiqmigeol 
marriage,  the  Judge  charged  the  Jury :  '*  In  this  suit  the  Jury  may  infer  a 
promise  to  many  to  haye  been  made  by  defendant^  first,  from  the  conduol 
of  the  parties ;  second,  from  the  circumstances  which  usually  attend  an 
engagement  to  marry,  as  visiting,  the  understanding  of  friends  and  rela- 
tives,  preparations  for  xnarriage,  and  the  reception  of  defendant  by  the 
family  of  plaintiff  as  a  suitor."  HM^  error.  It  does  not  follow  that 
because  a  man  is  the  suitor  of  a  lady  and  visits  her  frequently,  a  marriage 
engagement  exists.     Walmtiey  v.  Bobineon  (Ill.)«  HI- 

%  BMdenee  ofpromUe  to  fnafTy,'\  In  an  action  for  breach  of  promise  of  mai^ 
riage,  Md,  that  plaintiff's  sister  could  not  testify  that  plaintiff  had  told 
her  in  the  absence  of  defendant  about  the  engagement,  ift, 

t.  PTomi§e  of,  vhen  toid.'\  A  promise  of  marriage  made  at  a  time  when  both 
parties  were  married  and  known  to  be  so,  by  each  other,  heUd  invalid- 
Paddoek  v.  Bobineon  (HI.),  112,  and  note,  118. 

1  Bngagement  to  marry,]  A  woman  engaged  to  be  married  to  a  man  haa  an 
insurable  interest  in  his  life.    Ohiaholm  v.  Nat,  Life  Ine,  Oo.  (Ma),  414. 
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MARRIED  WOMAN. 

Chmdeifane$ofrealmkU$'^9tkmfML']  ThaflUtnteof  nUaoto  piOfkM  tluLl  k 
•hoold  be  lawful  for  the  hoBband  and  wife  to  axaeate  a  deed  of  her  ml 
eitate.  A  wife,  without  the  oouoanence  of  her  haeband,  ezeented  a 
separate  deed  of  trust  of  her  real  eatatetoeecure  payumui  of  «  piomiseoiy 
note  given  by  herself  and  husband  for  his  debt.  MM,  that  the  deed  was 
▼old.  It  is  only  in  the  precise  mode  prescribed  by  statute  that  a  married 
woman  can  make  a  valid  oonyeyance  of  land.    BruaUr  t.  KnU  (Dl.),  97. 

A^ium  pfeoi9mBmt  offoin^']  See  Cowf AOt,  ({96. 

MA8TBR  AXD  SERVAKT. 

1.  It^urp  to  eer^aM  through  ihsnegtigeneeqfoheerwML]  Plaintiff  was  employed 
by  a  railroad  company  as  a  laborer  in  their  carpenter  shop,  and  while 
returning  home  after  his  day's  work  was  done,  he  had  occasion  to  cross  the 
company's  tracks,  when  he  was  struck  and  injured  by  one  of  their  enginea. 
Held,  that  the  company  was  liable  for  the  negligence  of  the  enginemen, 
the  employment  of  those  in  ohaige  of  the  engine  and  of  plaintiiT  as  labors 
in  the  carpenter  shop  being  dissimilar  and  separate.  J^fon  r.  Chicago  d 
Ifbrthweetom  B.  Oo.  (111.),  88. 

%  IMnUtit  tfmaeCer  to  eervarU  for  negUgeiue  4^  co-eervant — eupoHntondeni 
not  eO'OervanL]  A  su|>erintendent  who  has  entire  control  of  ai^  woriic,  with 
power  to  employ  and  discharge  workmen  and  to  provide  and  remove 
material,  is  not  a  lellow-eervant  within  the  meaning  of  the  ntle  that  a 
master  is  not  liable  for  ii^uries  to  a  servant,  caused  \^  4ko  nugligaace  of 
a  co-servant ;  and  for  the  negligence  of  such  superintendent,  ooosaioning 
injury  to  an  employee,  the  master  is  liable.    Brothere  v.  OaHUr{fAo,\  484. 

I.  Action  againet  corporation  for  negUgenee  of  eo-e&rvant — eonMbfUorjf  negjU' 
genceJ]  One  employed  by  a  railroad  corporation  to  drive  a  locomotive 
engine  over  its  road  may  recover  damages  against  the  corporation  for  per- 
sonal injuries  caused  by  a  defect  in  the  engine,  which  was  due  to  the 
neglect  of  the  agents  of  the  corporation  charged  with  keeping  the  engine 
in  proper  repair,  although  the  directors  and  superintendent  had  no  reason 
to  suspect  negligence  or  incompetence  on  the  part  of  such  agents.  Ard 
y.  nehtnirg  B.  B.  Co.  (Mass.),  698. 

i,  .]    One  employed  by  a  railroad  corporation  to  drive  a  loooaotiTe  angina 

over  its  road  is  not  debarred  from  recovering  damages  against  the  eorpon^ 
tion  for  injuries  from  an  explosion  caused  by  a  defect  in  the  boiler  of  the 
engine,  by  the  fact  that  he  was  acting  in  intentional  violation  of  the  rules 
of  the  company,  unless  the  accident  was  due,  in  whole  or  in  part,  to  such 
violation ;  nor  by  the  fact  that  such  rules  provided  that  the  driver  of  an 
engine  should  be  held  responsible  for  the  condition  of  his  engine,  must  be 
sure  that  it  was  in  good  working  order,  and  must  immediately  stop,  draw 
his  fire,  station  his  signal  men  and  procure  assistance,  whenever  any  defect 
was  detected  in  an  engine  that  would  make  it,  in  his  judgment,  unsafe  to 
proceed ;  nor  by  the  fact  that  he  knew  the  engine  waa  not  in  good  workl«g 
order,  if  he  did  not  know  and  ought  not  to  bava  kaoWB  fluil  II  waa 
unsafe      b 


/ 
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I.  Ji^mieB  to  third  person  dy  iervanfM  malicious  acts.]  Def enduit'B  engineniMi 
wantonljT  and  malicioiiBljr  Boanded  the  looomotiTe  whistle,  so  m  to  frighten 
the  hones  of  pfadntiff,  wherebjr  he  was  injured.  SM^  tliat  defendant 
was  liable.    Chicago,  etc.,  B.  B.  Co.  ▼.  Dickeon  (111.),  114. 

BeUUion  o/^  betioeen  parent  and  child.]    See  Sbduction,  584. 

MINES. 

1.  Mtl§ht  4fmmM/rio  merk  —  reufnaHon  in  deedl\  The  reservation  in  a  deed  of 
land  of  the  minerals  which  maj  be  found  therein  implies  the  right  to  pene- 
Into 'the  snrfaoe  for  the  minerals,  and  to  use  such  means  in  mining  and 
removing  them  as  are  necessary  ;  but  the  means  used  must  be  necessary 
as  distinguished  from  convenient  or  reasonable,  and  the  snrfaoe  owner  is 
entitled  to  subjacent  support  for  the  soil  in  its  natural  state.  Mamin  r. 
BrmMter  iron  Mining  Go.  (N.  T.).  822. 

%  ^— *•]  In  an  action  by  the  surface  owner  against  the  mine  ownerto  restrain 
certain  mining  operations  and  to  recover  damages  for  alleged  ii^uries  to 
the  anrlace  owner,  Md,  tliat  defendant's  right  to  maintain  a  certain 
tramway,  to  erect  on  the  surface  and  use  a  bam,  powder-house  and  black- 
mith  shop,  .to  sink  and  use,  in  a  certain  way,  a  steam-engine,  to  blast  in 
the  mine  in  the  night-time,  or  at  any  time  so  as  to  shake  or  injure  the 
dweUingof  plaintilT  and  disturb  his  enjoyment,  to  deposit  ore  or  refuse  on 
the  surface,  was  to  be  tested  by  the  necessity  therefor,  as  Inddenlal  to  the 
right  to  mine  and  remove,  lb. 

IL  BIfeel  o/non-ueer.]  The  non-user  of  a  mine  reserved  in  a  deed  of  land  will 
not  of  itself  extinguish  the  right  of  the  mine  owner.  Jft. 

MISTAER 
A  poOcif  qfjire  inmranee.]    See  Ivsubangb,  340. 
ImpoUeiftf  marine  insurance  a$  to  veeed.]    SeelxniumABKm,MiL 

MORTGAQE. 

1.  Jkstruetion  ef  record  —  notice  to  purchaser.]  A  mortgage  bore  an  indorse- 
ment that  it  had  been  recorded  ;  but  the  record  book  had  been  destroyed 
bj  fire.  Held,  that  the  mortgage  was  the  highest  evidence  of  the  lien  on 
the  premises  covered  by  it,  and  warranted  a  judgment  of  foreclosure. 
Ahis  V.  Morrison  (111.),  117,  and  note,  120. 

ti  -*».]  Where  the  record  book  of  a  mortgage  is  burned,  the  index  and  file 
books  furnish  notice,  to  a  subsequent  purchaser,  of  the  existence  of  the 
mortgage.  lb. 

%  Wotedoewre  for  inMtaHm&nJL]  An  action  was  brought  to  recover  interest  due 
and  unpaid  upon  a  ccmtract  in  the  nature  of  a  mortgage,  in  which  a  judg- 
ment and  decree  of  foreclosure  was  rendered,  and  the  property  sold.  Hdd, 
that  a  second  action,  to  foreclose  and  sell  the  property  for  the  balanoe  due 
on  the  oontract,  could  not  be  maintained.  Poweshiek  County  v.  Dennioon 
(Iowa),  62L 

4  ^— *•]  Foreclosure  for  an  installment  due  before  the  principal  amount,  and 
a  aide  of  the  property  thereunder,  exhausts  the  remedy  of  the  creditor  in 
this  respect,  and  passes  a  clear  and  absolute  title  to  the  parchaser.  lb. 
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€fp$r9ontU  property,  how  afectedhiflHinkruptcif,}    A#  BAmonmoT*  ML 

WksTi  mortgmgu  may  look  to  inmurero  wUkout  eAoftuHmg  r§m§^  #fi  mmi§9$$^ 

See  LsreuiuvcB,  871. 
Whom  tender  doee  notdieeharge  Uen  of,]    See  Tskdbb,  986. 

MUNICIPAL  CORPORATIONS. 

1.  Aetione  to  reetrain  iUegd  acte  of.  Partioe,}  Owners  of  taxable  prapertj 
can  maintain  a  salt  to  annul  illegal  acts  of  municipal  offioen  when  each 
acta  will  increase  the  municipal  taxes,  and  the  State  is  not  'a  neeeeaarf 
party.    Newmeyer  y.  Muaowri  ete,,  S,  JR.  Co.  (Mo.),  894,  and  noU,  400. 

S.  .]    Bill  filed  by  tax  payers  of  a  county  on  behalf  of  themselves  and  all 

other  tax  payers,  to  set  aside  an  order  of  the  county  court  making  a  sub- 
scription on  behalf  of  the  county  to  the  capital  stodc  of  a  railroad,  and  to 
have  the  same  declared  null  and  void  on  the  gpround  that  it  was  illegal. 
Heidy  that  there  was  no  defect  of  parties,  lb. 

t.  Power  to  compel  repewement  of  etreete.]  The  power  to  grade  and  improve 
streets  is  a  legislative  power,  and  is  a  continuing  one,  unless  specially 
restricted  by  the  municipal  charter.  It  may  be  exerdsed  from  time  to 
time  as  the  needs  of  the  corporation  may  require,  and  of  the  necessity  and 
expedient  of  its  exercise  the  corporate  authority  and  not  the  court  is 
usually  to  judge.  It  follows  that  the  power  to  compel  property  owners  to 
pave  streets  adjoining  their  lots,  or  the  power  of  paving  at  the  property 
owners*  expense,  once  exercised,  is  not  exhausted ;  but  such  owners  may 
be  compelled  to  repave  or  to  pay  for  re  pavement  when  required  by  munici- 
pal authorities.    MeCormack  v.  Patchin  (Mo.),  440,  and  note,  448. 

4.  Street  —  duty  of  ,  to  keep  in  repair — injury  from  dtfeet  in.]    PlaintilBf  was 

passing  with  due  care  along  a  street,  which  defendant  was  bound  to  keep 
in  repair.  In  attempting  to  avoid  the  kick  of  a  mule,  she  fell  or  Jumped 
into  an  excavation  upon  the  border  of  the  street,  and  which,  to  the  knowl- 
edge of  defendant,  rendered  the  street  dangerous.  MM,  that  the  defend- 
ant  was  liable  for  the  injury  received.  BaeeeU  v.  OOy  of  St.  Joeeph 
(Mo.),  446. 

5.  Defect  in  etreet — it^ury  therefrom — contributory  caueee.]    A  horse  was 

injured  while  the  driver  was  in  the  exercise  of  ordinary  care  and  pru- 
dence —  the  injury  being  attributable  to  the  InsuiBciency  of  defendanffl 
street,  conspiring  with  an  accidental  cause.  Heldt  that  defendant  was 
liable  in  damages.    EuU  v.  Oity  of  Kaneae  (Mo.),  487. 

i.  Liability  for  negligence  of  agent,]  The  health  officers  of  a  city  requested  and 
directed  plaintiff,  a  passer-by,  to  assist  them  in  removing  a  coffin  from  the 
house, which  he  did.  The  coffin  contained  the  body  of  a  person  who  had  died 
of  the  small-pox,  which  fact  was  known  to  the  officers  but  was  not  oommn* 
nicated  to  plaintiff.  Plaintiff  caught  the  disease  and  communicated  it  te 
his  children,  who  died  thereof.  Held,  that  plaintiff  had  no  cause  of  aetkm 
against  the  city.    Ogg  v.  City  of  Lansing  (Iowa),  499. 

T.  Liability  for  injuries  occasioned  by  fire  department,]  Plaintiff's  proper^ 
was  destroyed  by  means  of  sparks  thrown  from  a  steam  fire-engine  belong 
ing  to  a  city,  and  engaged  at  the  time  in  extinguishing  a  fire.    The  injarj 
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oeGMknied  hj  Um  nigUgenoe  ol  those  In  chaige  «f  Um  caglaab  who 
mm  omployed  and  paid  by  the  city.  EM,  thai  the  dty  was  not  liable 
in  the  li^iiry.    Eapei  y.The(Myqf  Othkoth  (Wla.),  760. 

8.  Mre  department  ^flr€9, 109969  by — UMiUy.]  A  gimnt,  by  the  leglalature 
to  a  €itj,  of  power  to  eetablleh  a  fire  department  eonfera  a  l^gialatlye  or 
diaeretionary  power,  and  does  not  render  the  dty  liable.  If  the  power  la 
exeMsed,  for  loeeea  oocarring  through  Area.    BeOer  r.  Bedalia  (Ma)»  444. 

Aid  to  raiUroad9,]    See  CoimrnnioirAL  Law,  99. 

P^wortf,  to  tap  tawyore,]    See  Taxation,  189. 

BoffviaiUm  ef  kHwif-A^ttw.]    See  8t atutobt  C<MiaTBUOW0«»  HIL 

MUBDSB. 
Be€  Cbdcutal  Law. 

NAVIQABLB  BIVBR. 
Se€  Water  akd  Water-ooubsm^  791. 

NEGLIQENGE. 

1.  i^lfv  oofmmunAoaied  by  loeamotwe — proximate  and  remote  eauee,]  Throngh 
the  negligence  of  defendant,  a  railroad  company,  sparka  from  a  locomotive 
•et  fire  to  a  warehooae.  The  wind  was  high,  and  the  building  of  plain - 
tiiTe,  two  hundred  feet  from  the  warehouse,  took  firethere  from,  and  was 
consumed.  In  an  action  to  recover  for  the  loss  of  plaintiff's  building,  held, 
that  the  question  of  proximate  or  remote  cause  was  for  the  jury,  to  be 
determined  under  the  instruction  that  the  railroad  company  is  to  be  held 
responsible,  if  the  loss  is  a  natural  consequence  of  its  alleged  careless- 
ness, which  might  have  been  foreseen  by  any  reasonable  person,  but  it  is 
not  to  be  held  responsible  for  iiguries  which  could  not  have  been  foreseen 
or  expected  as  the  results  of  its  negligence  or  misconduct.  Fent  v.  TdUda^ 
eU.,  Sy,  Co.  (HI.),  18. 

S.  Fire  kindled  from  locomotive,  preeumpUon — epecukUive  damagee,]  Where 
grass  is  set  burning  by  the  fire  escaping  from  a  locomotive,  and  the  ovmer 
aaes  the  company,  negligence  on  the  part  of  defendant  will  be  presumed 
from  the  escape  of  the  fire,  and  it  devolves  upon  it,  in  order  to  rebut  this 
presumption,  to  show  that  proper  and  safe  locomotives  and  engines  were 
need,  and  were  conducted  by  the  servants  of  the  company  in  a  proper  and 
safe  way.  In  such  case  the  damages  claimed  would  not- be  held  too  remote 
or  speculative,  although  the  property  consumed  was  separated  from  the 
track  by  a  strip  of  ground  forty  or  fifty  yards  wide,  where  the  plat  was 
covered  with  dry  grass  and  other  combustible  matter.  Clemene  v.  The 
Hannibal,  eU,,R,  R.  Co,  (Mo.),  480. 

1L  ProQB^i^aU  and  remote  damage,]  Where  doubt  arises  as  to  whether  damages 
are  proximate  or  remote,  the  issue  should  be  presented  to  the  jury  by 
proper  instructions.  lb, 

4.  Projecting  arm  from  ear  mndow,"]  In  an  action  against  a  railroad  companj 
by  a  passenger  to  recover  for  the  negligent  breaking  of  his  arm,  the  evi- 
dence tended  to  show  that  at  the  time  of  the  injury  the  plaintiff  had  his 
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afm  ovtflida  the  ear  window.  HM,  thmt  this  wm  not  p§r  m  nei^enoe  lb 
tbe  plnintiff ,  bni  that  whether  it  contributed  to  the  injury  was  a  qneetion 
for  the  Jary.  Barton  r.  8t.  Louii  A  Iran  Mountain  R.  R.  Co,  (Mo.),  418. 
andn0te,4d8. 

5.  .]  A  poetmaeter  is  not  liable  for  the  loss  of  a  letter  hj  the  negUgeneo 

of  hie  dlerk.    Keenan  ▼.  8outhwtvih  (Mass.),  618. 

LMbUUy  of  matter  to  one  e&rvantfor  negligence  of  eo-eervani.]    See  HAsnn 

AKD  Sbsyant,  88, 424, 508. 

Weidenee  of,  tekere  there  ie  error  in  meeeage.]    See  Trlvoraph,  88. 

Cf  aetured.    See  Ikburabob,  4M. 

ZMQiiifiif  eiigfor  negUgenee  of  ite  agenit.]    See  Municipal  Oobfobatiov^ 

4tW. 

NEGOTIABLE  INSTRUMENTS. 

1.  miure  ofeoneideration,]  T^e  oonsideration  of  a  promieaoiy  note  was  the- 
lee  to  be  formed  on  oartain  ponds  during  the  winter,  ffeld,  that  it  was  bo 
defense  to  an  action  on  the  note  that  no  loe  of  any  value  was  formed  dur- 
ing the  winter,  and  that  whatever  ioe  was  formed  was  wholly  worthlees  to 
defendant.    Totoneend  ▼.  Board  of  Water  Commimonere  (lll.)»  100. 

1.  AUerationbjfftUing  up  blanke,]  A  negotiable  promissory  note  for  $800  wi* 
altered  to|890  by  filling  up  a  blanlL  left  by  the  malLer.  JSMf,  that  tho 
maker  was  liable  to  a  honafde  holder  for  the  amount  of  tlie  note  in  ita 
altered  form.     Tocum  ▼.  SmUh  (III.),  190. 

8l  Promietory  note  —  aUeration  of —  reeowry  on  original  eUUm^  The  taldng  of 
a  promissory  note  of  a  debtor  does  not  extinguish  the  original  debt  or 
operate  as  payment,  and,  therefore,  where  the  payee  of  a  note  has,  without 
fraudulent  intent,  altered  it  after  delivery,  without  the  maker's  oonflent,ha 
may,  nevertheless,  recover  upon  the  original  demand.  Mattieon  ▼.  .Ra* 
vwrih  (Wis.),  766. 

A,'Rai{p4nUion  of  forged  note,]  The  name  of  H.  was  attached  to  a  notaaa 
surety  without  his  authority ;  but  afteprard  it  was  shown  to  him  and  ha 
admitted  the  signature  to  be  his.  Held,  that  he  was  estopped  from  deny- 
ing the  execution  of  the  note.    Hefner  ▼.  Vandolah  (111.),  106,  and  noie,  10(9L 

ft.  Promiseory  note — ratification  of  forgery — eetoppel.]  In  an  action  on  a 
promissory  note  against  a  maker  whose  signature  was  forged  it  appeared 
that  defendant  had  said  to  plaintiif  that  the  note  was  "  all  right/'  and 
that  If  plaintiff  would  "hold  on  "he  would  pay  him»  thereby  inducing 
plaintiff  to  omit  to  collect  the  note  of  the  other  maker,  who  afterward  be- 
came insolvent  and  absconded.  HM,  that  defendant  was  estopped  from 
denying  the  execution  of  the  note.    Heftier  v.  Daweon  (IlL),  188. 

8.  Aeeommodation  note  —  dioereion  of]  A  bona  fide  holder  for  value  of  aa 
accommodation  note  may  recover  the  amount  thereof  from  tho  aoeommo- 
dation  indorser,  notwithstanding  the  note  has  been  diverted  by  the  makeni 
from  the  purposes  for  which  It  was  indorsed.  Merehanii^  HaHotud  Bemk 
T.  Cometoek  (N.  Y.),  168. 

f .  -»-*]  I>efendant  indorsed  a  note  for  J.  ft  O.  for  their  aooommodatlcMi»  th» 
agreement  being  that  the  note  should  be  used  only  fpr  the  porpoga  of  takr* 
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ing  up  •  prior  note  indorsed  bj  defendiBi.  J.  ft  G.»  who  were  the  nuiken 
€i  the  note,  oied  it,  oontzmry  to  the  agreement,  as  collateral  security  for  a 
loan  previously  made  by  H.  to  them.  H.  had  the  note  discounted  at 
plaintiff's  bank,  the  offioexa  of  which  had  no  notice  of  the  agreement  be- 
tween defendant  and  J .  ft  Q.  BM,  that  defendant  was  liable  to  plaintiff's 
bank  on  the  note.  lb. 

^  DtfwBetoin  kand$  of  omi^nM.]  Aetnal  or  express  notice  to  an  amignee 
before  maturity  of  a  negotiable  promissory  note,  of  any  infirmity  or  f ru.ud 
in  the  execution  or  consideration,  is  not  necessary  to  invidld^te  ii  lu  his 
hands;  It  will  besulBdent  that  he  have  notice  of  drcumstanoes  that  ouj^ht 
to  pal  a  prodent  man  on  inquiry.    BmmiUon  ▼.  Matrka  (Mo.)^  891,  and 

#.  pTomi»9orff  noU  —  demand.wlure  ntads — ethibiUan  of  note — noUee  to  in- 
doroor,  ^ohsn  not  premature,]  In  an  action  against  the  indorser  of  a  prom- 
iMory  note  payable  without  j^lace  named.  Held,  (1)  that  a  demand  on  the 
maker  in  the  street  was  good,  he  having  no  place  of  business,  and  raising 
no  objection  to  the  demand  ;  (9)  that  an  actual  exhibition  of  the  note  at 
the  time  of  the  demand  was  unnecessary,  the  holder  having  the  note  with 
hihi,  and  there  being  no  request  to  produce  it ;  and  (8)  that  notice  to  the 
indorser  upon  the  last  day  of  grace,  after  demand  upon  the  maker,  was 
not  premature.    King  v.  OrowUl  (Me.),  560. 

m,  8ai4  <sf  —  i^oppdffe  in  trtnuUu,]  A  vendor  of  negotiable  paper  has  the  right 
of  stoppage  in  transitu,  not  only  against *the  vendee,  but  also  against  a 
creditor  of  the  vendee  who  has  made  a  loan  upon  the  promise  of  the  ven- 
dee to  traasfor  the  paper  to  him  on  its  arrival.    MuUer  r.  Pondir  (N.  T  >, 


11. .]  Plainer  of  Havana,  on  theoi^or  of  S.  ft  Co.  of  New  York,  drew  bills 

on  a  London  firm,  and  sold  them  for  currency  bills  In  New  York,  payable 
to  R  8.,  a  derk  of  S.  ft  Co.  The  bills  were  delivered  to  a  vessel  to  be 
I  ransported  to  New  York,  and  deposited  in  the  post^ffice.  Plaintiff  also 
uslegtaphed  to  8.  ft  Co.  what  he  had  done,  and  8.  A  Co.  proeured  a  loan 
from  P.  on  the  faith  of  the  telegram,  and  with  the  understanding  that 
when  the  bills  should  arrive  thev  would  transfer  them  to  P.  as  security. 
On  the  following  day  8.  ft  Co.  became  insolvent,  and  plaintiff,  having 
learned  of  this,  commenced  an  action,  through  his  agent  in  New  York,  to 
recover  the  bills  on  their  arrival,  and  obtained  an  order  eijoining  8.  ft  Co. 
from  transferring  or  disposing  of  them.  Held^  that  plaintiff  had  the  right 
of  stoppage  in  transitu,  and  that  P.  was  not  a  bona  fide  holder  of  the  bills, 
th^  never  having  been  indorsed  to  him  or  come  into  his  possession.  lb, 

VL  Bonm  fide  Mder.}    One  having  an  equitable  title  only  to  negotiable  papet 
IsBOiatMiaJIdsholderof  it.  lb. 

NUI0ANOB. 
PeMimef^mttr  to^urpe  6y  fstpg^gg  tf/c<»J   te  Water  abd  Watbn)OIIWUs. 


i^lMfon  of  waior-eouree.]  See  Watrr  and  WATBR4X>int8B.  6S8. 


S14  INDSZ. 

OFFIGB. 

1.  IWb  ll»— ftwtlM  ofpro^  A  oertiiicate  of  eleetlcm  to  on  oOeo  lo  oolj 
prima  faeie  OTidenee  of  title;  and  if  the  letarao  ore  shown  to  bo  felee^ 
the  inenmbent  moot  estobllflh  his  title  by  other  proof,  or  eabmit  to  Jndg- 
ment  of  ouBter.    People  ex  rd.  Jv/dion  y.  Thaeker  (N.  T.)»  812. 

t.  <— •]  In  on  motion  in  the  nature  of  a  quo  warranto  againat  the  incumbent  of 
'  an  ollloe,  brought  in  the  name  of  the  people  on  the  relation  of  a  candidate 
for  an  office  who,  according  to  the  retumo,  received  leea  yotea  than  the 
defendant,  hM,  (1)  that  the  retamo  having  been  ahown  to  bo  fidae,  the 
burden  was  on  the  defendant  to  establish  his  title  to  the  office  by  other 
proof  than  his  certificate  of  election ;  (8)  that  on  failoro  to  do  thiSp  jodg- 
ment  of  ooster  shonld  be  rendered  against  defendant ;  bat  (8)  thai  the  re- 
lator was  bonnd  to  show  afflrmatiyely  that  he  was  entitled  to  the  office  in 
order  to  obtain  judgment  to  that  elTect.  lb, 

PARDON. 

J|fM  tf.  on  judgmoKi  for  ootU^    A  eriminal,  sentenced  to  fine  and  imprison- 
.  moat  and  to  the  psjmont  of  costs,  received  a  general  pardon  fkom  tho 
govomor.    EM^  thai  he  continued  UaUe  for  the  costs.    Biiop  v.  Lat§ 
(Iowa),  4M. 

PAROL  BVIDENCB. 
Qfooairaoi  uttMn  jMmIs  i^f  JVondt.!  See  Statotb  ov  FkAUiM,  619. 

PARTIB& 

in  mdU  to  oioimU  UUgal  UMatUm,'\    See  MmnoiPAL  CcxtfOBAinav,  8M^  and 
fM<«,4N>. 

PARTNERSHIP. 

1.  9MoMe  of.'\    In  an  action  against  A  and  B  as  partners,  B  denied  that  ho 
was  a  partner  of  A.    JSMd,  that  evidence  that  B  held  himself  out  as  a 
partner  was  not  admissible  to  prove  the  partnership.    A  partnonhip  can- 
-  not  be  proved  by  general  reputation.  Boaoa  v.  Buithorford  (lU.),  96. . 

6.  What  oonUihUe$    reeoMngpari  profiU,'\    A  person  who  is  to  receive  a  part 
of  the  profits  of  a  business,  either  in  whole  or  part  pay  for  his  services, 
^  may  maintain  a  bill  in  equity  for  an  account  of  these  profits.    BmMog  v. 
''  Jibrriff  (R.  I.),  665. 

8.  Jkotion  againU  reprtoontaliMi  qf  deeeated  partner,]  An  action  will  lie  against 
the  representatives  of  a  deceased  partner  for  the  recovery  of  a  partnership 
debt,  after  the  recovery  of  a  judgment  therefor  against  the  survivor,  and 
the  return  of  an  execution  thereon  unsatisfied,  notwithstanding  it  may  bo 
'  shown  tliat  the  survivor  hikd  property  out  of  which  the  execution  might- 
have  been  satisfied,  which  was  not  discovered  by  the  sherift.  Peps  v.  OoU 
(N.  Y.),  166. 

PASSENGER. 

t.  Ii^ury  io'peroon  riding  on  freight  tram.]  Plaintiir  was  injured  while  rid* 
ing  upon  a  car  attached  to  defendant's  freight  train.  It  appeared  that 
defendant  permitted  passengera  to  be  carried  upon  some  of  its  fioi|^t 
tnins,  bat  not  upon  this  one ;  that  the  plaintiff  went  aboard  said  train  In 
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gMd  fdth,  mippcMliig  tliat  it  vraB  auUioziied  to  cany  pMsengeni,  and  wag 
Ml  iafovmed  to  the  contrary  until  after  said  accident ;  that  the  train  was 
not  brought  to  tlie  passenger  platform,  and  that  the  ticket  office  was  not 
open.  MeH  that  the  jury  might  find  that  the  plaintiff  was  a  paaaenger 
and  entitled  to  recover.  Lueoi  ▼.  The  Milwaukee  d  8L  PanU  B.  B.  Ck 
(Wte.),  786. 

See  Cahrtiir, 

PASSBNGBB  CABBISR.  ^ 

SeeCASMOSR 

PLEADING. 

HSereemeni  ef  lnnffonM  polfey.]  The  declaration  on  a  polley  of  insuranoe 
■et  out  III  hme  Mrto  a  copy  of  the  poli^,  which  was  payable  to  B,  the 
Insuredy  and  OB  the  back  of  which  was  the  following:  **  Loea,  if  any, 
under  this  policy,  is  hereby  made  payable  to  Treasury  Bank,  of  Chicago, 
as  its  interest  may  appear."  Signed,  "  J.  Fkrmer,  secretary."  There  was 
no  ayerment  that  the  indorsement  was  made  by  the  company,  or  that  the 
.  insured  requested  it,  or  assented  to  it.  UM^  that  the  declaration  failed  to 
show  a  cause  of  action  In  the  bank,  and  the  defect  was  not  cured  by  a  vur- 
diet  in  its  fityor.  CemmtfttM  /nnimiMS  GbfnfMiii|f  y.  Ttmnurfi  Bamk  (DLX 
.78. 

POSTliASTER. 

A  postmaster  is  not  liable    for  the  loss  of  a  letter  occasioned  by  tfM 
a^Hguncs  of  his  dork.    Keenan  r.  Seythwrth  (Hass.),  018. 

PBOBABLE  CAUSE. 
See  ICalicioub  PROSECirrioir,  78. 

PEOMISB. 
Oeneiiermtiam.'l    A  consideration  for  a  promise  wrong  from  the  piPBifiss  to 
*  a  Hdid  persoiit  but  unknown  to  the  promisor,  is  insuffident  to  support  em 
!  asttoa  on  the  promise.    EUie  v.  Clark  (Mass.),  600. 

PEOMISSORY  NOTE. 
jSm  Nbootiabls  iNBTRUlUnm. 

PROPERTY. 

1.  Mm  dead  bodiee,]  While  a  dead  body  is  not  property  in  the  strict  sense  of  the 
.  cmnmon  law,  it  Is  a  puui  property,  oyer  which  the  relatiyes  of  the  deceased 
haye  rights  which  the  4»arts  will  protect.    Pieree  y.  Proprieton  ofJSman 
. '  Paint  Cemetery  (R.  I).,  4W7. 

8. .]  The  persons  haying  chaige  of  a  dead  body  hold  it  as  a  trust 

.  court  of  equity  will  regulate,  lb, 

81  — — .]  The  Roman,  canon,  and  English  ecclesiastical  law,  stated.  A. 

PROXIMATE  AND  REMOTE  CAUSE. 
See  NaoLiomcB,  18, 400. 
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RAILBOAB. 

L  J^tftfiinKWI  flya<fiit,ofwifl/mir  fa  ptmstdan  aflandi.]  AnllTOftdeoinpaaytoak 
land  belonging  to  a  private  penon  wiihoat  tendeiipg  eompenaatloo.  HitH 
that  the  owner  was  not  confined  to  the  atatatory  remedy  for  the  ■wnenmeat 
ol  damages,  bnt  ooold  maintain  ejectment  againat  the  ooiakyUkj.  DaniiU 
T.  HU  Ohieago,  etc.,  B.  B.  Co.  (Iowa),  400. 

%  2ndkim$fUfn'  caudt^  death.}  A  statute  imposed  a  penalty  apoii  railroads 
bj  whoee  nogUgenoe  tl|e  life  of  a  person  is  losl»  to  be  reoovered  by  tndi^ 
ment  to  the  ose  of  the  heirs  of  the  deeeased.  JSMd,  that  to  bring  a  csas 
within  the  statnte  death  most  be  instantaneous.  SkOe  r.  Ortmi  IVwift 
AiOioay  (He.),  (KSS. 

Jt^urif  U  penon  riding  onfMigM  train.}  800  PASiwmivTM. 

MmMfoi  mti  to^  Boo  Oorvhtotioval  L^w,  M. 

aooCMKBOOL 

BAPB. 

L  JWdiWiw  ^wmohMtHtg  of  eampUUnani.}  Upon  the  trial  of  an  indlefaiwl  Isr 
rape,  eridettoo  of  the  nnolkasttty  of  the  oomplaiaant  Is  competeat  mpea  tte 
question  of  consent.     Woado  r.  PoofU  (N.  T.),  800,  and  noU^  Stl. 

%  *— -.]  On  s  trial  of  W.  fbr  a  rape  upon  IL,  Met,  that  evIdMioe 
admissiUe  to  show  that  M.  was  in  the  habit  of  reoslvl^  men  m 
dwelling  for  promiscuous  intercourse.  Jh. 

RATIFICATION. 
C{f  «/<Mysry.]    800  NneoTiABLB  iHarRnMSiiT,  100,  VKk 

RBSBBVATION, 
iii^tsd.]    AwMms. 

REVENUE  8TAMP& 

On  otrHfiUcaUo  of  taoi  oaleo^  Congress  has  no  authority  to  impoae  a  stamp  dnff 
on  certificates  of  sale  of  lands  for  taxes,  and  where  a  stamp  Is  plaeed  upon 
such  certificate  and  is  included  in  the  amount  for  which  the  land  was  sold* 
the  sale  is  void.    Bardon  ▼.  Supermoora  ofCMumMa  Oount^  (WIsJ^  TOIL 

RIPARIAN  RIGHT& 
Aoeeoi  to  naimgMo  otroam.]  See  Watkb  ahd  WATBE<x>U]ian»  004. 

BALK 

1.  Cf  MUing  to  ho  romavod  bg  a  dag  eortain'^faUmtetoromowo.]  Plalatif 
bought  of  defendant  and  paid  for  a  building  to  be  removed  by  a  day  desig- 
nated, but  did  not  remoye  it  within  the  time  stated.  /Mi,  thai  the  title  to 
the  building  did  not  revest  in  the  defendant.    Jiaeii  ▼.  Alwy  (MeJ,  501 

%.  ImptM  wmrrantg  of  artidee  oold  for  food,}  Upon  the  sale  of  a  live  cow  by 
a  fanner  to  retail  butchers,  there  is  no  implied  warranty  that  she  is  fit  fer 
food,  although  he  knows  that  they  buy  her  for  the  purpose  of  cutting  her 
up  into  beef  for  immediate  domestic  use.    Bo>ieaTd^,  Jftnsnsfi(Mass.), OOO. 

See  Vbkdor  and  Purcbasbr,  380. 
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8BDUCTI0N. 

L  Maiim  qfnuuimr  amd  mtmniI.]  In  an  action  for  wdadng  the  pkintUT'i 
danghter^  it  appeared  that  ehe  was  emplojed  bj  a  tbird  penMA*  bat  thai 
the  plaintiff  required  her  to  apend  a  part  of  every  Sondaj  at  home,  and 
thai  while  there  she  did  work  for  liim.  ^tfU,  that  ahe  waa  lila  aerrant,  so 
thai  h#06iild  maintain  the  action.    EmMdiy  r.  Bhsa  (Kaao.)*  684. 

t.  --— .]  At  the  trial  of  an  action  for  eedneing  the  plaintiff's  danghter,  the 
admiiwlon  of  evidence  that  she  worked  for  her  father  after  the  eednction 
fomiflhea  the  defendant  no  ground  of  exception,  if  the  jodge  inatracted 
the  jai7  that  the  plaintiff  could  not  recover  unleee  the  relation  of  master 
and  servant  exlated  between  him  and*  his  daughter  at  the  time  of  sedue- 
tion.  Ih. 

8l  8$i/iuHon  h^  force.}  It  is  no  obfection  to  the  maintenance  of  an  action  for 
sedndng  the  plaintiff's  daughter,  that  the  sexual  intercourse  between  the 
daoghter  and  the  defendant  was  had  bj  force.  lb. 

SHIP  AND  SHIPPINa. 

1.  VaUdUif  €f  Um  lawiJ]  A  Stote  law  creating  a  lien  bj  attachment  on  vemels 
for  supplies  furnished  in  her  home  port,  hM  valid.  Tug  Boat  Dorr  ▼, 
WMron  (DL),  80. 

t.  JBjfeU  tfreteoBe  onbond.}  A  tug  was  attached  for  supplies  furnished  in 
port,  and  waa  released  on  the  giving  of  a  bond.  The  attachment  suit  waa 
discontinued,  another  suit  commenced  for  the  same  cause,  and  the  tog 
again  seised.  EM,  that  the  seisuie  waa  valid,  notwithstanding  the  bond 
given  in  the  former  suit.  lb, 

8ee  iNSintAjrcB,  98. 

STAMPa 
jSm  RxvxNUK  Stamps. 

STATUTE. 

Omiaton  of  formal  onaeting  €lau$e,]  A  State  constitution  provided  tliat  statutes 
should  be  preceded  bj  the  formal  enacting  clause,  "  Be  it  enacted,"  etc 
SM,  that  the  provision  was  directory  merely,  and  that  the  omission  of 
such  clause  did  not  invalidate  a  statute.  Oape  Oirardsau  v.  BUog  (Mo.),  437. 

STATUTE  OF  FBAUD& 

I  JUiigfUiHon  of  ojfMcU  noto9paper$ — mintUei  of  municipal  bodg — approprith 
tUm  of  money.]  The  minutes  of  a  rssolution  of  the  common  council  of  a 
dty  designating  an  official  newspaper  and  the  signature  of  the  clerk  of  the 
common  council,  at  the  end  of  the  minutes,  constitute  a  note  or  memo 
randum  in  writing  signed  by  the  party  to  be  charged,  within  the  meaning 
of  the  statute  of  frauds.    Argtu  Com/pany  v.  Mayor  of  Albany  (N.Y.),  296 

iL  — .]  The  common  conndl  of  a  city,  on  January  26, 1868,  adopted  a  reso 
Intion  that  an  official  newspaper  be  designated  for  a  term  of  three  years, 
and  that  the  chamberlain  enter  into  a  contract,  with  the  newspaper  to  be 
designated,  on  terms  and  for  prices  which  were  expressed  in  the  resolution 
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gig  .  INDEX. 

TliU  fewdntloB  wag  adopted  bj  a  vote  of  two41iifda  of  all  tlie  mambaw 
taken  bj  jeas  and  Daji.  The  oommon  eonndl  then  dealgnaled  plaintlg'e 
iiewfipaper,aiid  the  reaolatkni  and  designation  were  entered  in  the  mlnntee 
for  the  daj»  at  the  end  of  which  the  derk  signed  hia  name.  A  oontnet  in 
wilting  was  then  entered  into  between  plaintiff  and  the  ehamberlidn  fer 
the  term  of  three  years.  On  January  16,  1866,  the  oommon  eonndl 
lesolTed  thai  plaintiff's  newspaper  be  designated  the  official  paper  **  in 
aooordanee  with  the  former  reeolations  of  the  common  oonndL"  This 
resolution  was  not  adopted  by  a  yote  taken  by  yeas  and  nays,  bat  it  was 
entered  in  the  minntes  which  were  signed  by  the  derk.  Plaintiff  snb- 
soribed  a  written  acceptance,  bat  no  contract  was  made  with  the  chamber* 
lain.  HM,  (1)  that  the  contract  made  by  the  adoption  of  the  resolution  of 
January  16, 1866,  was  binding  on  the  dty,  and  was  not  Toid  by  the  statute 
of  frauds,  the  minutes  of  the  common  coundl  satisfying  the  requirement 
thai  a  contract  not  to  be  performed  within  a  year  shall  be  expressed  by  a 
note  or  memorandum  in  writing  signed  by  the  party  to  be  charged ;  and  (8) 
that  the  resolution  of  January  16, 1866,  was  not  an  appropriation  of  mone^ 
for  any  purpose,  requiring  a  two-thirds  Yote,  taken  by  yeas  and  nays,  ss 
required  by  Laws  of  1848,  chap.  189,  g  1,  the  purpose  having  been  dedded 
npon  by  the  resolution  of  January  86, 1868.  lb, 

8  JBmMug  inuL]  A  resulting  trust  cannot  be  sustained  by  parol  OTidence, 
where  no  part  of  the  purchase-money  was  paid  by  the  person  daiming  to 
be  the  eedui  que  tnui.    Burden  y.  Sheriden  (Iowa),  605. 

4.  IlfeUof'^parol  eMenee  ef  eontrade  wUhtn^^wUioer  of  olifeelion  Is.]  A 
contract  within  the  statute  of  frauds  is  not  illegal,  but  only  not  capabls 
of  being  proved  by  parol,  an  immunity  which  may  be  waived  by  the  oos 
sought  to  be  bound.    MmUgomerif  ▼.  Edwarde  (V t),  618. 

ft.  — .]  On  the  trial  of  an  action  brought  on  a  contract  within  the  slalnte  ol 
frauds,  parol  evidence  of  the  contract  was  given  by  the  plaintii(  the 
defendant  raising  no  oljjection  until  the  testimony  on  botii  ddes  was  liw 
and  the  argument  to  the  Jury  had  commenced.  HeU^  thai  H  was  then  toe 
laletotaketheol4eetion,andthatitmustbeooiialdmdaswalv«d.  A 

STATUTE  OF  UMITATIOII, 
See  Ldotatioh  om  Aonov. 

STATUTORY  OONSTBUCTION. 

MmMped  ektHrier  ^  Lieeneing  tf  bawd^f-Aaueee,}  A  statnte  mads  tfM  ksspi^ 
ol  a  "  bawdy-house  or  brothel "  a  misdemeanor.  A  munldpal  charter,  saV 
sequenily  granted,  authorised  the  dty  coundl  **  by  oidinaaee»  not  laeo^ 
slstent  with  any  law  of  the  State,  *  *  to  regulate  or  suppress  baw^y- 
housss."  EM,  that  the  charter  operated  as  a  lepeal  jnv  ImIs  ol  Ifce 
slalate,  and  thai  an  ordinaaee  Bemiatng  bawdy-hooaso  mm  iFolii« 
T.CIsrfci(liouX471. 

STOPPAOB  or  TRAHBITU. 
^  negeHMi  paper.]   See  VmeaaAXM  JMwaeuMwmrpWk 
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SUIOIDB. 

8X7NDAT. 

SUBBTT. 
lb  iMfMN^uAoM  jNiMr— mmMMmi  of  dSgpiuMfu]    IMndHit  i^gned  a  natt 


Bigotlable  piomlMorj  ooie  m  aarety*  npon  the  expwM  oondmon  that  t 
flortafai  olh«r  pesaon  ihoiUd  sign  M  oo-BQzeftj.  The  aigiiatiizeoltlM  latter 
iVM  Boi  obUlned.  JKrf(i»tliatdefendant  waeiioillaUetoaliolder  ingood 
ihttli  and  wHhoat  noiloe.    ^mv  ▼.  Jft^fvy  (Ma  j^  488. 

/Sm  Bono,  80»  880. 

TAXATION. 

1.  Cf  kmif$n^pmMf9  9f  wmMpiA  am^^myiK^a.]  %j  the  eharter  of  a  dtj, 
the  city  eomidl  was  empowered  to  raise  eame  ol  numej  to  defray  theel^ 
ezpenaee,  bj  taxee  la  Buch  manner  as  shonld  be  deemed  expedient.  B|f 
an  ordinaaoe  of  the  eoandl,  lawfers  were  to  be  dlTlded  into  classes,  and 
the  members  of  each  class  were  to  pay  a  spedfled  tax.  A  committee  was 
to  make  the  dassiflcaiion,  and  public  notice  was  to  be  given  so  that  any 
lawyer  dissatisfled  with  his  dassiflcation  migh^  ^PP^tf  and  correct  it  if 
enoneons.  BM^  that  the  ordinance  was  valid.  A  lawyer's  license  is 
taxable.    O^JA^OiminiiUm^.Qi/^^  Bil^^ 

i.  Bmnedyfir  taoMs  UlegaUy  a8iet§&d  and  paid-^  eleeHan  of  rmnodiet,]  Plain- 
tifTa  property  was  seised  and  sold  to  pay  an  assessment  whidi  was  illegal, 
because  of  want  of  jurisdiction  of  the  assessors.  BM,  that  plaintiff  had 
two  remedies,  either  against,  the  assessors  in  tort  or  against  the  town  in 
assnmpdt,  for  the  proceeds  of  the  property,  but  having  elected  the  latter 
remedy  and  recovered  judgment  agaiast  the  town,  whidi  was  satisfied,  he 
could  not  proceed  against  the  assessors.     Ware  v.  P&rdwu  (Me.)  665. 

t^UJttUOorjtut^fied  hy  wurrant]  A  collector  of  taxes,  legally  qualified,  acting 
witliin  the  scope  of  his  powers  under  a  warrant  from  the  assessors  of  his 
town,  is  protected  against  all  illegalities  but  his  own,  even  though  the 
assessors  had  not  In  fkct  any  jurisdiction  over  the  person  they  assumed  te 
tax.    NowOL  V.  Tripp  (Me.),  678. 

A.  — — •]  |Inan  aetion  of  trespass  agalnsta  tax  coUseloribr  arrest  and  false  im- 
prisonment, the  defendant  justified  under  a  warrant  from  the  assessors  of 
the  town.  BM^  a  good  defense,  although  the  plaintiff  was  not  liable  te 
taxation  by  the  assessors.  lb. 

8.  CbiM(nie<tfMi</l0rm  "puUitftofMt."]  Atownddp  was  granted  to  a  college 
by  a  charter  providing  that  the  land  In  the  towndiip  durald  be  exempt 
from  **  public  taxes."  HM^  that  it  was  not  exempt  from  taxalkm  ioi 
munldpal  purposes.    Morgan  v.  Oroo  (Vt.),  640. 

BUgal  ^parties  to  mU  to  emntd.]    See  Municipal  Cospobation,804. 
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TELEGRAPH. 

tUTaent  a  maHNigebj  defendant's  telegnph.  The  maMige  wm  witttn  is 
a  blank  eontalning  a  printed  oondltion  that  defendant  would  not  he  **»- 
■poneible  f or  any  enor  or  delajr  in  the  tranflmiasion  *  *  of  any 
unrepeated  meeBege"  without  additional  chargee.  The  meemge  directed 
the  sale  of  100  shares  of  stock.  It  was  transmitted  so  as  to  direct  the  sale 
of  1,000  shares,  and  was  not  repeated.  MM,  that  the  condition  in  the 
message  did  not  relieve  the  defendant  from  liabiUtj  for  errors  arising 
from  its  own  negligence;  that  the  error  was  prima  fade  CTldence  of 
defendant's  negligence ;  and  that  the  measure  of  damages  was  the 
amonnt  paid  hj  plaintiff,  hy  reason  of  an  advance  in  price  of  stock,  te 
replace  the  excess  of  900  shares  sold  in  obedience  to  the  ernmeons  mew 
age.    I^Ur  r.  Fsftom  Uhi^  Tdegrapk  Oowpamif  (IlL),  88,  andfMfo^  68. 

i  — *-.]  A  condition  in  a  telegraph  blank,  npon  which  a  message  is  wzittan 
exempting  the  company  from  liability  for  anrepeated  messsges  is  not  a 
contract  binding  In  law.  lb. 

8l  ObndttiMS  an  mstio^.]  Acondition  npon  a  blank  for  a  telegraph  message 
relieTing  the  company  from  liability  for  errors  or  delays  in  transmissioa 
or  delivery,  or  for  non-delivery  of  messages,  will  not  relieve  them  from  lia- 
bility for  a  negligent  omission  to  deliver  a  message  written  on  such  a 
blank.   mUfbard  v.  WetUm  Union  Telegraph  Oo.  (Wis.),  775. 

4.  IhimagM,'\  A  message  sent  by  plaintiff,  bat  not  delivered  by  defendant 
directed  plaintiff's  agent  to  bay  a  certain  quantity  of  wheat,  to  be  dallT- 
ered  at  any  time  in  June  at  seller's  option.  The  price  of  wheat  fluctuated 
during  the  month  of  June,  bat  was  at  the  close  of  the  month  less  than  en 
the  day  when  the  message  shoald  have  been  delivered.  IMI,  that  the 
flourt  could  not  presume  that  the  plaintiff  would  have  sold  at  the  right 
time  to  make  a  profit,  had  the  wheat  been  bought,  and  that  he  was,  Ihwi 
tee,  only  entitled  to  nominal  damages. 

TENANT. 
See  Lavdloiuo  and  TsirAVT. 

TENDER. 

tJ§&l  fsfubr— ^otsmerf  fty  deoUioni  of  the  eourU  eaUiUng  ^tkm  AMMb.]  A 
mortgage  was  executed  before  the  passage  of  the  legal  tender  act.  After 
the  decision  of  the  United  States  Sapreme  Court  (Hefbwm  v.  OrimoM,  8 
Wall.  606)  declaring  that  the  act  void  as  to  contracts  made  prior  to  its 
passage,  the  grantee  of  the  mortgagor  tendered  payment  of  the  mortgage 
debt  in  legal  tender  notes,  which  the  mortgagee  refused.  Subsequently 
the  United  States  Supreme  Gk>art  reversed  its  decision.  Kncm  v.  Lee,  IS 
Wall.  467.  Held,  that  the  tender  did  not  discharge  the  lien  of  the 
mortgagee,  It  being  insufficient  according  to  the  law  as  then  dedaied 
Barrier.  Jea  (N.  Y.).  286.  and  noU,  288. 


INDEX. 
nRIAMKNTABT  OAFAOOI. 

am  wiu^m 

TITUL 

TOBT. 
Af  ComrrBftCLADc*  981 

TRESPASS. 

l.XWa%/»rM»V4iAv.]  Defendant  kUled  a  dog  wliidiiVM  on blspna- 
IMS  bni  doing  bo  dunaga  HM,  that  he  was  liable  to  the  owner  of  the 
doglnanaettonoftreeiMUM.    BretU-v.EJMbaUiJXL^Z^. 

t.  DUtT€m  for  taceei — sale  in  exceu  ofd&mand.]  A  oolleetor  of  taxes,  hairi^ 
eelied  more  chattels  than  enffident  to  pay  the  tax  and  expense  of  salsb 
after  selling  enough  for  that  purpose,  proceeded  further  and  sold  all  the 
balance  of  the  distress  consisting  of  distinct  and  separate  articles.  BM, 
thai  he  was  a  trespasser  only  as  to  the  goods  in  exesss  «f  the  tax  and  «>• 
8eMn9  y.  Ooodale  (Me.),  568. 


TRUST. 
JsmMnyJ  S$$Aaamct,eM;  Statute ov Fbatim* OOOL 

USURY. 

1.  (Mndraet  ulkm  nsC  murious.]    A  builder  contraeted  to  boUd  hoiiaee  for 

$64^700»  pajable  in  annual  installments,  to  bear  interest  ai  7  JO  per  cent 

Thelegalisteof  interest  was  six  percent    AM,  that  if  the  interest  was 

a  part  of  the  contract  price  of  the  houses,  the  contract  was  not  usurious. 

Ormme  t.  Adam$  (Va.).  180. 

8l  (Jompound  imUred.]  The  receiving  of  interest  upon  interest  Is  not  a  vlolft- 
tloD  of  the  statute  of  usury ;  and  a  note  given  for  interest  upon  arreani  el 
iBteiwI  Is  valid.    SUuartr.  Petree(S,Y.), 


USAGE. 
^,  <s  sqMit  ssnlrast]  See  Evidxnob,  SM. 

VENDOR  AND  PURCHASER. 

JUgki  of  pnireha$er  fnm  flnandulerU  vendor,]  Defendants  purchased  of  J.,  and 
paid  for.  a  quantity  of  linseed.  At  the  time  of  the  purdiase  J.  did  not 
have  the  linseed ;  but  three  days  afterward  he  proenred  a  quantity  oi 
plaintlffii.  by  fraudulent  representations,  and  deliveied  It  to  deibudants 
wtth  the  bill  of  lading.  Held,  that  the  plalntifb  oould  IMOTW  the  linseed 
of  dafendants.    Bernard  v.  GampbeUQSi.  T.X  980. 

VESSEL. 
8e€  Ihiurahck,  08 ;  Ship  ahd 


INDEX. 
WAIVBR. 

WABBANTT. 
Iwpllii,  ^  mMm  tM  for  food.]  Sm  Sals,  006. 

WATBB  AND  WATEB-GOUBSE. 

1.  FMtMtm  ^.]  Bveiy  owner  of  land  through  which  water  Howb  is  entilled 
to  receive  the  water  nnoorrapted  in  quality  from  riparian  proprleton  above 
him,  and  a  oourt  of  equity  will  i«ine*an  injunction  to  preyent  such  ooirup- 
tlon,  upon  satiaf^ictory  proof  thereof.  Biehnumd  JfaiwtfaUwrinff  €h.  ▼. 
AiUmtie  De  Laine  Co,  (B.  I.),  658. 

i.  PaOfution  biftewage.]  If  the  water  of  a  stream  becomes  polluted  bjthe 
emptying  into  it  of  city  eewen,  bo  that  a  riparian  proprietor  cannot  nae  it 
in  hifl  bnsinese  as  he  has  been  before  accustomed  to  do,  he  cannot  lecorer 
against  the  city  for  the  pollution,  so  far  as  it  is  attributable  to  the  plan  of 
■ewersge  adopted  by  the  city ;  but  he  can  recover  for  it  so  fiir  as  it  is 
attributable  to  the  improper  construction  or  unreasonable  use  of  the  sew- 
ers, or  to  the  negligence  or  other  fault  of  the  city  in  the  care  or  niaaaf»> 
ment  of  them.    MerriJMd  y.  CUy  of  Worcester  (Mass.),  598. 

IL  NmiffdUe  rioer — erection,  ofuiharf  in,]  The  erection  of  a  wharf  in  tide- 
waters is  not  a  nuisance,  if  the  navigation  is  not  injured  by  the  ereetiim. 
ThonUon  ▼.  Orant  (B.  I.),  701. 

4.  When  wiU  be  er^nedJ]  A  court  of  equity  will  not  interpose  by  injuMlloB 
to  prevent  the  erection  of  a  wharf  in  such  waters,  unless  it  appears  thsA 
the  party  petitioning  will  be  materially  and  substantially  ii^ured  by  siuk 
efectlon.  Jb, 

1.  -«— .]  Defendants,  being  the  owners  of  an  estate  upon  a  navigable  ilver, 
were  erecting  a  wharf  against  their  estate,  extending  out  into  said  ftvw. 
At  the  suit  of  the  complainants,  who  were  the  owners  of  the  estate  next 
below  them  on  said  river,  a  preliminary  injunctioB  had  been  iasttsd 
restndning  them  from  the  completion  of  their  wharf.  Upon  a  motion  te 
dissolve  said  injunction,  held,  the  evidence  shovdng  that  the  injury  to  Uie 
eomplainants  caused  by  the  completion  of  said  wharf  would  be  alight  and 
contingent,  and  that,  on  the  other  hand,  the  wharf  would  greatly  pramoto 
the  defendants'  trade  and  business,  that  the  injunction  eould  not  be  main- 
tainedf  except  so  fsr  as  to  prevent  the  respondents  from  so  oonstraetiag 
the  wharf  as  to  spread  its  materials  into  the  water  in  front  of  the  plai» 
tiffs' esUte.  lb, 

&  Bipitrian  HghU^OMeee  U  naUgabU  tireaimi.]  A  riparian  owner  ol  land 
bounded  by  navigable  water  has  a  right  of  aooess  to  such  navlgnbia  wal« 
of  which  he  cannot  be  lawfully  deprired;  and  any  one  doing  any  tiitng In 
fhmt  of  the  land  of  such  a  riparian  proprietory  which  makes  It! 
Ible^  is  lUUe  in  damages  therefor.    Olarkr.  Peekkam(IBLL\mL 

ftwufirt^  nsjjyj   As  SasnoDiTB. 


WHABF. 
ef.  In  nss^ysMi  Hssr.]    As  Wathi  amd  Wa' 


WILL. 


midorad  mMODMloiui  and  inoapAUa  «f  aistiil  Mtai.  Doaraunths 
•fterwBfd  h»  mida  »  wUL  J5M4»  not  a  prafomptlon  ol  kw  that  bla 
onaoimdneM  of  mind  oontiBiMd  vntll  alter  Iha  malditf  of  the  wilL  Iriak 
T.  ifMOftf  (DLX  79. 

t.  Buie  for  dttermimkiff  ftiTgwjwfaiy  mpmHif.]  The  beak  form  in  whlcb  Ilia 
quaatfon  of  taatameiitaiy  eapaelty  ean  be  atated  to  the  J1117  ia,  whether 
thateatator^a  mind  and  memotj  irera  aofflelaiitlj  aonnd  to  aaabla  him  to 
know  and  vndentand  tha  bnaliiaaa  in  whloh  he  waa  engaged  ai  the  time 
he  ezeented  the  will;  and  in  determining  the  qveatlon  the  competonej  of 
the  mind  ahonld  be  jndged  of  bj  the  natnie  of  the  net  to  be  done»  from  n 
eonaideration  of  all  tlie  oireomatanoea  of  the  eaaa.  Bnlea  of  teatamentaij 
aapadtr  eiitlelaed.  lb, 

9.  MUeioripii(m  im^para  eMonee  to  proM.']  Darlaeof  the  «*waathalfof 
the  north-eaat  quarter  of  aeetion  W,"  in  T.  townahip.  SM,  thai  parol 
•vldenee  waa  inadmiaaible  to  ahow  that  teatator  owned  the  eaat  half  of  tlie 
aoath-weat  qnarter  of  aeetion  88,  and  no  other  land,  and  that  tlie  dimnglita^ 
man  of  the  will  had  erred  in  patting  the  one  deaoiiptlon  tot  the  other, 
FUopairtek  t.  FUapaMek  (lowaX  589,  ud  naU,  648. 

4  Mjooeathm^^ropMicaiiai^  eMmtoe  if.}  A  will  waa  revoked  bj  tiM  aabaa> 
qnant  birth  of  a  ehild.  EM,  thai  repabUeathm  ooold  sal  be  ptoffod  bf 
pand  eTidenoe.    Obrty  t.  Btmgh^  (lowaX  084. 

$,WUnmio.}  AwifeianotaeempetentwttnaaBtohathBabandliwflL 
T.il«i(lfaaa.>,88t 
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